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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
JOAO CARLOS SALVADOR GOMESpro se :
Plaintiff,

: OPINION AND ORDER

-against : 11-CV-0580 (DLI) (JO)
ANGOP,Angola Press Agencyt al., :
Defendants :
__________________________________________________________ X

DORA L.IRIZARRY, U.S. District Judge:

On December 29, 201(ro se' plaintiff Joao Carlos Salvador Gomé#laintiff”)
commenced this actioagainstANGOP, Angola Press Agency (“ANGOP " hd Repblic of
Angola, owner of ANGOP (“Angola”), Embassy of the Republic of Angolthe United States
of America (the “Embassy”), Ministry of Social CommunicationAngola (“Ministry of
Communication”) Ministry of Finance Republic of Angola (“Ministry of Financ® Ministry of
External Relations (Foreign Affairs), Angol@Ministry of Foreign Affairs” together wih
Ministry of Communication antlinistry of Finance the “Ministries”) Mr. Jose Eduardo dos
Santos, President of the Republic of Angol&résdent dos Santd$, Mrs. Josefina Pitra
Diakité, Ambassador of the Republic of golain the United States of AmericaAfmbassador
Diakité” or the “Ambassado}; Ms. Carolina Cerqueira, Minister of Social Communication of
the Republic of Angola Cerqueira”),Mr. Carlos Alberto Lopes, Minister of i&nce of the

Republic of Angola (Lopes), Mr. George Chicoty, Minister of External Relations (Foreign

! The @urt is mindful thapro sesubmissions, “however inartfully pleaded, must be held to less
stringent standards than formal pleadings draftecawyérs.” Erickson v. Pardus551 U.S. 89,

94 (2007). Thus, the court interprets the complaint “to raise the strongest argtimaerig
suggest[s]."Triestman v. Fed. Bureau of Prisods,0 F. 3d 471, 474 (2d Cir. 2006) (emphasis
omitted).
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Affairs), Angola (“Chicoty,” together withCerqueiraand Lopes the “Ministers”),Mr. Manuel
da ConceicaoDirector of ANGOP (Conceicdd and ANGOP Editorial Staff(collectively,
“Defendants”) by filing a SiImmonswith Notice in New York State Supreme Coufueens
County, alleging Defendants defamed amdherwise injured Plaintiff when, on multiple
occasions, ANGOP publishexh its websitea photograph of Plaintifivith a caption identying
him asJose Americo “Bubo” Na Tchuto, Head of the Navy of GuiBe&sau (the “Na Tchuto
Photograpl), who at the time of the publicatiowas allegedly wanted internationally famter
alia, “drugs trafficking . . . money laundering, attempted murdera Headof-state and,
desertion[.]” SeeDoc. Entry No. 1, Ex. A (“Summonswith Notic€’) at5.) On February 4,
2011, Defendats properlyremoved the action to this Coypursuantto 28 U.S.C. 88 1444)
and(d). (SeeDoc. Entry No. 1, Notice of Removal.)

Defendantsiow movejnter alia, to dismiss the complaimts to (1) President dos Santos
and Ambassador Diakité under Federal Rule of Civil Procedure 12(b)(2) (“Rule 12(b)(2)")
pursuant toheadof-stateand diplomatic immunities(2) Angola, theEmbassy, the Ministries
and ANGOPunder Federal Rule of Civil Proaaet 12(b)(1) (“Rule 12(b)(1);)pursuant tahe
Foreign Sovereign Immunities Act of 1976 (“FSIA”), 28 U.S.C. 88 1602eq. and (3) the
Ministers, Conceicdoand ANGOP Editorial Staffbecause they have &e sued only in their
official capacities and they are not the real parties in inte(8steDefs.” Mem of Law in Supp.
of Mot. to Dismiss (“Defs.” Mem.”)Doc Entry No. 12.)Plaintiff crossmoves by way of a 505
page memorandum (the “Omnibus Memorandum”), consisting of 103 sipgted pages of
argument and 402 pages of exhibits: (1) opposing Defendants’ motion to dismiss the cpmplaint
(2) requesting the Court “Rescind the Notice of Removal” and remand the caseolthek t

QueenLountySupreme Court; and (3) seeking an Order lifting the stay of discovery imposed in



this case by U.S. Magistrate Judge James Orens(8eeDoc. Entry No. 34 (“Pl.’"SOmnibus
Mem.”).) Defendants oppose Plaintiff's cres®tions. For the reasons sdorth below,
Defendants’ motiorio dismissis granted and Plaintiffs motions are deniedccordingly, the
complaint is dismissed in its entirdtyr lack ofpersonal andubject matter jurisdiction.

BACKGROUND

|.  Factual Allegations®

Plaintiff, originally from the Republic of GuineBissau(“GuineaBissau”) is a writer
and broadcast journalist based in the United States who has written and spoken extensivel
about,inter alia, politics and corruption ilGuineaBissau and Angola(Pl.’s Omnibus Memat
28, 32) From 1995 to 199 laintiff served as the Spokesman and Head of the Media Division
for the United Nations Angola Verification Mission,lthe United Nations Mission in ctge of
mediation of “the Angola Peacedeess’ (ld. at 32.) Plaintiff alleges the Angolan Government
became hostile to hinwhile he served as the Spokesntatausehe broadcastedelevision
programsin Angola about, inter alia, official corruption and freedom of expression. (Id.)
Plaintiff contendghat the Angolan Government pressured the United NatodsmissPlaintiff
from hisSpokesman positidnecase of his television broadcastdd.]

Plaintiff further allegesthat as a continuation of the hostilities, on January 6, 2010
Defendants began publishing the Na Tchuto Photogrddhat(28.) According to Plaintiff, Jose
Americo “Bubo” Na Tchuto, Head of the Nawy GuineaBissau (“Na Tchuto”)s analleged
internationaldrug trafficker, international money launder@nd armstrafficker and alsois
susgectedof dealings with terrorist organizationsld.) On January 7, 201®@laintiff allegedly

contacted ANGOP through its website and asked ANGOP to peaseation of the Na Tchuto

% The backgound is drawn from Plaintiff’'s Summons with Notice originally filed in the Queens
County Supreme Court and his Omnibus Memorandum filed in this Court.
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Photograph (Id. at 29.) Nonetheless, ANGOP allegedtpntinued pub$hing different articles
about Na Tchuto while using the same photogidphtifying Plaintiff as Na Tchuto up untdt
leastApril 1, 2010. (Id.) Plaintiff allegesDefendants publishetthe Na Tchuto Photograpas a
mears to attack him because of his media legacy in Angolll. gt 3Q 88) Specifically,
Plaintiff alleges Defendants have inves&0D0 million in bauxite mines in Guindaissay and
that the multiple pulications of the Na Tchuto Photograptvere preemptive attack meant to
silence Plaintiff because of hisle as a media professional and kim®wn criticismof official
corruption. (Id. at 44 65, 74, 89 Plaintiff further asserts that Defendants, in order to secure
their investment in GuineBissau, needed Na Tchuto’s cooperation, as shehpublications of
the Na Tchuto Photograpalso were meant to gain Na Tchuto’s cooperatiog allegedly
providingNa Tchuto with an alternative photographic identificatirerebyallowing Na Tchuto
to move around unrecognized by authoritidd. 4t 53 69, 85.)

Plaintiff alleges thaton June 10, 2010, at a dinner party, he informadbassador
Diakité of theNa Tchuto Photograph.ld¢ at 31.) According to PlaintiffAmbassador Diakité
told him: “If the site inquestion is that of ANGOP, the government of the Republic of Angola
will assume its responsibilities.” Id;) Plaintiff additionally asserts thaimbassador Diakité
informed Plaintiff that the publicatiorsf the Na Tchuto Photographay have been the @t of
an individual inside ANGOP who has a personal vendetta against Plaindfj. Noreover,
Plaintiff alleges that during a phone conversation withbassador Diakité on June 11, 2010,
she blamed the publications “pirates.” (d.)

1. Initiation of the State Action and Removal to Federal Court
On December 29, 2010, Plaintiff initiated this action against Defendanfdifgy a

Summons with Notice in the Queens County Supreme CoBiaintiff attempted to serve



Defendants by sending a copy of the Sumaswith Noticeto the Embassy via Federal Express
(“FedEx”). (SeeDoc. EntryNo. 1, Ex. B.) Inthe Summongth Notice, Plaintiff alleges:

defamation (libel); violation of right to privacy; harassment;
negligence; threat to personal safety and lifefough the
unauthorized and multiple publicatiertby ANGOP (Angola Press
Agency, the official news agency of the government of Angela)
of plaintiff's photographsand, false words, carried out with
reckless disregard for its truth or actual malice anithternet, for
commercial purposes (causing special damages).

(Summons with Notice at 5.Plaintiff further allegeDefendantsmultiple publications of the
Na Tchuto PhotograpplacedPlaintiff “right in the middle of an extremely dangerous web of
international intrigue and manhunt(ld. at 6.) Plaintiff seekst211million from Defendants as
compensation for “the actual and potenti@mages” caused by the publicasasf the Na
Tchuto Photograph.Id. at6-7; Pl.’s Omnibus Mem. at 48.)

On February 4, 2011, Defendants filed a Notice of Removal, remtwngction to this
Court, pursuant to 28 U.S.C 88 14a) and (d) (SeeDoc. Entry No. 1.) On the same date
Defendants mailed a copy of the Notice of Removal to the ClettieoQueens County Sigme
Court (“Queens County Clerk"and to Plaintiff. $eeJune 23, 2011 Affirmation of Marjorie E.
Berman (“Berman June Affirmation”) {1 4, 5, annexed as AttachmentD®f& Opp’n to Pl’'s
Mot. to Rescind Notice foRemoval andfor Remand tohe State Cart (“Defs.” Remand
Opp’n”), Doc. Entry No. 26see alsdExs. B andC dtachedto Berman June Affirmatiah The
Queens CountyClerk filed the Notice of Removabn February 7, 2011.(Berman June
Affirmation, Ex. B.) On February 14, 2011, theagistratgudge sent the parties a Scheduling
Order that set an initial conference favlarch 17, 2011and encouraged the parties to discuss

possible settlement terms before the conference ¢@e=Doc. Entry No. 2.)



[11.  Proceedings Beforethe Magistrate Judge

During the March 17, 2011 Scheduling Conferend2gefendants asserted that if a
settlement could not be reached they woliteély move to dismisgshe complaint, in part,
because Plaintiff allegedly failed &ffect proper service on Defendants pursuant to t86AF
(SeeScheduling Conference Transcrigited March 17, 2011 (“Schedr.”) at 4-7, 21, Doc
Entry No. 29) Themagistrate judgeguestioned whether Defendants could remove the case if
Defendantsasserted they never were properly seriredhe firstinstance (Id. at 5.) The
magistrate judgéherefore directe@efendants tsubmit aletter tothe Court providing authority
that a removal is proper toee service has been effectgid.)

Also during the Scheduling Conferenédaintiff stated he neveaeceived the Notice of
Removal from Defendants by mail and thatdi@#aineda copy of the Notice of Removah
March 16, 2011the day before the conferendeom the Clerk’s Office in this @Qurt (Id. at 7
10, 2628, 39) Plaintiff acknowledged thatereceivel the Scheduling Order artiat he was
aware of the Marchi7, 2011 Scheduling Conferencéd. at 89.) Moreover, pursuant to the
Order, the parties discusspdssible settlement terms on two occasions prior tGatdement
Conference. Ifl.; see alsoJune?23, 2011 Affirmation of Andrew Z. Schwartz (“Schwartz
Affirmation”) 1 3-6, annexed as Attachmedatto Defs.” Remand Opp’n.)

Defendants represented that to the best of their knowledge they sent the dotice
Removal to Plaintiff, and that while they could not account for why it was not received,
Deferdants were in possession of affidavit of Service in their office file. Ifl. at 8-9.) The
magistratgudge drected Defendants to file the Affidavit ofe&ice on the Gurt's CM/ECF
Systemandto provide a copy to Plaintiff. Id. at 40.) On March 18, 2011, pursuant to the

magistrate judge’s Order, Defendants filed a copy of their Affidavit ofiS@&n{Doc Entry No.



7.) Defendantmow acknowledgéhat they made a typographical error in Plaintiff's address on
the Affidavit of Service. Defendantuggest this explains why Plaintiff never received the
Notice of Removal in the mail. SeeBerman June Affmationy 10,Ex. C.) On the same date
Deferdants emailed the Affidavit of Service to Plaintiff. Id. § 12 Ex. E see alsaSept. 16,
2011 Affirmation of Marjorie E. Berman (“Berman Sept. Affirmation”) § 3, annexela 1 to
Defs’ Reply in Supp. of their Mot.ot Dismiss (“Defs.” Rep. Mem.”), Da. Entry No. 38.)
Plaintiff asserts he never received thamail. (Pl's Omnibus Mem. at 14.)

On April 28, 2011, after reviewing submisssdinom both parties, the magistrate judge
concluded that Defendants’ removal was prop@eeECF Order dated\pril 28, 2011) On
May 5, 2011, Defendants moved to stay discovery pending the outcome of their motion to
dismiss. $eeDoc. Entry No. 17.) On May 18, 2011, the magistrate judge granted Defendants’
motion to stay discovery pending the resolution of the Defendants’ motion tosslishe
complaint. §eeDoc. Entry. No. 21.)

DISCUSSION

.  Motion to Rescind the Notice of Removal
Plaintiff seeks remand on the ground that Defendants failed to complete the removal
proces, pursuant to 28 U.S.C. 8§ 1486écause they did not serve Plaintiff with a written Notice
of Removal or with Proof of Servicand, thus did not comply with the thirthay deadline in
which to complete the removal procésgSeePl.’s Affirmation in Supp. of the Mot. to Rescind

(“Pl.’s Mot. to Rescind”)Y 1, 7, Doc. Entry No. 23see alsdPl.’'s Omnibus Memat 9 16.)

® Plaintiff does not contend that, absent the purported service error, the removal wazeimpr

nor can he, because pursuant to 28 U.S.C. § 1441(d) “[a]ny civil action brought in a State court
against a foreign state as defined in section 1603(a) of this title may beeebioy the foreign

state to the district court of the United States for the districtdansion embracing the place
where such action is pending.”



Plaintiff's motionto remands denied.

As an initial matter, Plaintiff’'s assertidhat he receivedo documentation regarding the
removalis belied by the record. Plaintiff himself acknowledged that he obtained a copy of the
Notice of Removal from i Court’'sClerk’s Officeon March 16, 2011. (Sched. Tr. al@, 26
28, 39.) Plaintiff alsoacknowledged thdte learnedhe matter was removed to tl@®urtfrom
the Scheduling Orderest by tle magistrate judg®en Februay 14, 2011, notifying him thaa
Scheduling Conference would be held on March 17, 2011. (Sched.drfl akceived the court
papers, the notice from the Colrt) Moreover, on March 18, 2011, pursuant to the magistrate
judge’s instructionsDefendant®lectronicallyfiled a copy of their proof of service andrailed
a opy to Plaintiff directly. (DocEntry No. 7, seealso Berman Sept. Affirmatiorf 3, Ex. 1.)

As such, the issue here is not, as Plaintiff contends, whether he received otifofathe
removalat all Rather, the issue is whether the notificattaintiff receivedsatisfies 28 U.S.C.
8 1446, the statute governing the proceduredoroval of civil actions

Pursuant to 28 U.S.C. § 1446(b), a defendant must file, “through service or otheawise,”
notice of removal in the district court within thirty days of receipthe initial pleading. FedEx
delivery confirmation shows Defenals receivedPlaintiff's purported servicat the Embassy on
January 5, 2011.SgePl.’s Omnibus Mem., Ex. H.) Defendants fildte Notice of Removal in
this Court on February 4, 2011, thirty days after they received Plaintiff's purported service
compliance with 28 U.S.C. § 1446(b)SeeDoc. Entry No. 1, Notice of Removal.)

Pursuant to 28 U.S.C. § 1446(d), “[p]rothyp after filing the notice of removal in district
court, a defendant “shdll] give written notice thereof to all adverse partiad ahall[2] file a
copy of the notice with the clerk of such State court[.]” Here, Defendamplied with this

requirement when theyaileda copy of theNotice of Removal to the Queens Countgrk on



February 4, 2011. The Queens County Ckanteredthe Notice of Removal on the state court
docket on February 7, 2011, three days after the dlatficRemoval was filed in thisddrt.
(Berman June AffirmatiorEx. B.)

Apparently, Plaintiff contendsthat Defendants failedn part,to adhere to 28 U.S.8
1446(d) becaustney did notserve himpromptlywith written Notice of the Bmoval. Plaintiff's
assertion is without meritWhile 28 U.S.C. § 1446 requires the removing paotypromptly”
give its adversary “written notice” that a notice of remdvas been filed, it “does not require
that the removing party deliver an actual copy of the notice of removal to itsaduérPark v.
McGowan 2011 WL 4963759, at *4 n.3 (E.D.N.Y. Oct. 19, 2011). Moreover, 28 U.S.C. §
1446(d) itself does notdefine the term“promptly.” Courts in this Circuit have construed
promptness to depend upon the circumstancesnoindividual case and have held that
constructive notice may be sufficient to satisfy the demands of the st&aetee.g.,Ynoa v.
Kutner, 2011 WL 1796320, at *2 (S.D.N.Y. May 5, 2011) (collecting casgS)dveral courts
[in this Circuit] have held that delays of more than a month in either filing the notice of removal
with the state court or providing plaintiffs with written notice do meicesarily require
remand.”);McCall v. Greyhound Lines, Indd998 WL 865626, at *2 (S.D.N.Y. Dec. 11998)

(“It is clear that constructive notice may be sufficient notice for the purpafsdee statute.”
(citation omitted)). Further, where there has be@eme delay between when a defendant files a
notice of removal and when a defendant provides a plaintiff with written notice thantloeal
has been filed, but where the plaintiff has not been prejudiced bgelag, remand is not
required. SeeCalderonv. Pathmark Stores, InclO1l F.Supp.2d 246, 248S.D.N.Y. 2000)
(“[W] here, as here, tHenonth{ong] delaywas relatively short and no action was taken by the

state court between the time of actual removal and the time of the requisite notidlegtte a



defect is harmless and, not being jurisdictional, creates no basis for remand.”)

Here, there is ndisputethat Defendants listed Plaintiff's address incorrectly on the
Affidavit of Service, andaccordingly that theyprobablyserved the Notice of Remwal on the
wrong addres$. But there is nothing to suggest this typographical error was made in bad faith.
Moreover, aglaintiff concedeshewas notified of the removal by way of the magistrate judge’s
February 14, 2011 Scheduling Order, which is dated only ten days after the Notice of Remova
was filed. Accordingly, the ©urt finds taht Plaintiff's receipt of the magistrate judge’s
Schedulig Order within daysafter the Notice of Removal was filedonstitutes constructive
notice that the instant matter was removed to this Court, in satisfaction of thetmeesp
requirement of 28 U.S.C. §8 1446(d)SeeGreyhound Lines, Inc.1998 WL 865626.at *2
(finding that plaintiff received constructive notice of remosibrtly after the notice was filed
when she received an order from the federal court directing the parties to appaariritial
conference).

Plaintiff nonethelesssserts Defendantsfailure to serve process, in a timely fashion,
undoubtedly affected the Plaintiff's ability to conduct research, fully understdrad was
involved, and, adequately prepare himself, ahead of thigkeonference of March 17, 2011.

As a result, the Plaintiff's right to due process was seriously afféc{@dl’s Omnibus Memat
11.) While the Court is sympathetic to Plaintiff's frustration at Defendants cedcedor in
mailing the written Notice of Removal to an incorrect address, Plaintiff wagrejudiced by
mailing error because: (1) he received constructive notice of the remekalt time after it was

filed; (2) no action occurred in the State court subsequent to the filing of thee dtRemoval

* The Affidavit of Service erroneously lists Plaintiff's address a8892™ Street. SeeDoc.
Entry No. 7.) While Plaintiff's correct address, as noted on the Summons withe Naiche
filed in state court, is 346 92" Street. $eeSummons with Notice at 3.)
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with this Qourt; and (3) Plaintiff received a copy of the Notice or Removal prior to the firs
Scheduling ©nference. Moreovernothing dispositive occurred during the Scheduling
Conference.The parties merely discussed possible settlement terms and agreed onfitige brie
schedule for motionsThese administrative acts ditaffectPlaintiff’'s due process rights.

Plaintiff also contendsthat Defendants’ “failure to serve process was a calculated,
deliberate and intentional strategy designed to take advantage of theffRlailgarly staed
willingness to settle the case afsir] of his lack of knowledge of the system and, ignorance of
the procedures, which the defendants are well aware ¢fl” a{ 15.) The (urt disagrees.
There isno evidence in theecord to support Plaintiff's allegations.

The Court finds Defendartsemoval was proper.Accordingly, Plaintiff's motion to
remand the instant matter is denied.

[I.  Motion to Dismiss Pursuant to Rule 12(b)(2)

Defendand moveto dismiss the complairdsto President dos Santos aAdhbassador
Diakité underRule 12(b§2) on the groundhat the Court lackpersonajurisdiction overthem.
Specifically, Defendants argué€l) President dos Santasimmunefrom the jurisdiction of this
Courtunder the commmolaw doctrine bheadof-stateimmunity; and(2) Ambassador Diakité is
immune pursuant to the Vienna Convention on Diplomatic Relat{Oif€DR”) and the
Diplomatic Relations Act of 1978DRA”), 22 U.S.C. 8§ 254dPlaintiff argues Defendants are
not entitled to sovereign immunity. As set forth below, the Court finds Presidentmtos 8ad
Ambassador Diakiteare immune from the jurisdiction of éhcourts of the United States.
Accordingly, this action is dismissed against them.

A. Rule 12(b)(2)egal Standard

“A court is obligated to dismiss an action against a defendant over which it has no
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personal jurisdiction upon motion by that defendam®GC Mgt., LLC v. Lehmar2011 WL
3796350, at *3 (S.D.N.Y. Au@4, 2011)(internal qudations omitted).“A plaintiff opposing a
motion to dismiss a complaint for lack of personal jurisdiction pursuant to Rule 12¢eHEy
the burden of establishing that the court has jurisdiction over the defentthn{ihternal
guotations omitted). When, as here, “a court relies on pleadings and affidatits, ttzan
conducting a fulblown evidentiary hearing, the plaintiff need only mak@iena facieshowing
that the court possesses personal jurisdiction oveldfendant.” DiStefano v. Carozzi N. Am.,
Inc., 286 F.3d 81, 84 (2d Ci2001) “Although a plaintiffs allegations are ordinarily accepted
as true at the pleadings stage, on a motion to dismiss for lack of jurisdiction, where [a
‘defendant rebuts [a] @ihtiff[’s] unsupported allegations with direct, highly specific, testimonial
evidence regarding a fact essential to jurisdicaod plaintifff ] do[es] not counter that
evidencethe allegation may be deemed refutedMerck & Co., Inc. v. Mediplan Health
Consulting, Inc.425 F.Supp.2d 402, 420 (S.D.N.Y.200@uoting Schenker v. Assicurazioni
Genereali S.p.A ., ConsoR002 WL 1560788, at *3 (S.D.N.Y. July 15, 2002)).
B. President dos Santos

Defendants argue the Court lacks personal jurisdiction over President dos \Batgos
the common law doctrine dieadof-stateimmunity. ConsequentlyDefendants assert thetion
must be dismissed agairtstn. (SeeDefs.” Mem.at 14.) Plaintiff conters President dos Santos
is not entitled to immunity becauseter alia, of alleged past corrupt and/or criminal actions
undertakerby him for personal profit. (Pl.’s Omnibus Memat 8589.) The Court holds that
President dos Santos is entitledhtadof-stateimmunity and this action is dismissed against
him.

“A headof-state recognized by the United States government is absolutely immome fro

12



personal jurisdiction in United States courts unless that immunity has been waistdute or

by the foreign government recognized by the United Stateafontant v. Aristide844 F. Supp.
128, 13132 (E.D.N.Y.1994)(citations omitted). On May 19, 1993, the United States formally
recognized the Government of Angola and Presides¢ Eduardo dos Samas Angola’s head
of-state. SeeWilliam J. Clinton, U.S. PresidenGtatement Regarding U.S. Recognition of
Angolan Governmer(May 19, 1993)jn U.S. Department of Stateidpatch Magazine Vol. 4,
No. 21, May 24, 1993 (“Today | am pleased to announce theed)Sitates’ recognition of the
Government of Angold); see alsdJ.S. Department of State Background Note: Angola, Apr. 25,
2012, http://lwww.state.gov/r/pa/ei/bgn/6619.h{tast visited July 7, 2012) (recognizinghe
Government of Angoland PresidenJose Eduardo dos Santas its heaebf-state). Indeed,
Plaintiff acknowledges that President dos Santos ifi¢hadof-stateof Angola. Gee, e.gPl.’s
Omnibus Mem.at 39 (“President Jose Eduaro dos Santos is responsible for the design and
implementation of all the policies of the government and, is the top deamsiker in the
country for all areas of the government, including ANGOP.A9 such,absent a waiverfdhis
immunity by statute or byAngola, President dos Santos is immune from the jurisdiction of the
Court under the doctrine bkadof-stateimmunity.

Plaintiff has made no allegation that President dos Santos’ immunity wasdwaive
statute or by th&epublic of Angola. Instead, Plaintiff questions the validity ofitéadof-state
immunity doctrineitself. (SeePl.’s Omnibus Memat 85 (“there is no exact legal formula for
deciding who qualifies foheadof-stateimmunity”).) Hesets forth a detkdd history ofalleged
corrupt actions takemy President dos Sarstdhat areunrelated to the instardction and
guestions whether President dos Santos should be considered the legitimate esidgoia.

(Id. at 8589.) Plaintiff's incredulity at the validity oheadof-stateimmunity notwithstanding
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the United States Supreme Court has recognized this doctrine for nearlye2@0) (ee

Lafontant 844 F. Supp. at 132oting that the absolute immunity afforded a he&dtate, first

recognized byhe Supreme Court as early as 1812, is based arotlo that all states are equal

and the doctrine of comity). As the United States currently recognizes RtedtdeSantos as

the heaebf-stateof Angola and sincePlaintiff fails to allegefacts showing that President dos

Santos’ immunity has been waivédxy statute or by Angola, this action is dismissed against him.
C. Ambassador Diakité

Defendantsext assert thahmbassador Diakités immune from the jurisdiction of this
Court pursuant tohe VCDR and theDRA. (Defs.” Mem. at 1415.) Plaintiff contendsinter
alia, that becauseAmbassadomiakité acted outside her official functions by engaging in
actions for commercial and personal profit, an exception to diplomatic immunity timeler
VCDR applies, makindner subjecto thejurisdiction in this Court.(Pl.’'s Omnibus Memat 89
90.) The Court finds that Ambassad@iakité is immune from the Court’s jurisdiction.
Therefore thisaction against her is dismissed.

Article 31 of the VCDRto which the United States is a party, grants diplonagents
full immunity subject to certain limitedxceptionghat are not applicable her&eeThe Vienna
Convention on Diplomatic Relations, Apr. 18, 196édtered into force with respect to the it
StatesDec. 13, 1972, 23 U.S.T. 3225¢e alsdSwarna v. AlAwadi 622 F. 3d 123, 137 (2d Cir.
2010) (“Sitting diplomats are accorded nalsolute immunity in the receiving state to avoid
interference with the diplomat’s servifa his or her government.”)As Plaintiff acknowledges,
Ambassador Diakité was head of Angola’s principal mission to the United ,StegeEmbassy
of Angola in Washington D.C., at the time this suit was commen®eePl. Omnibus Memat

31, 42.) As such, she qualifies as diplomatic agent under to the VCDR and is entitled to
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absolutemmunity. SeeVCDR, Art. 1(e) (“a ‘diplomatic agent’ is the head of the mission or a
member of the diplomatic staff of the mission”). Moreowerderthe DRA, “[a]ny action or
proceeding brought against an individual who is entitled to immunity with respectit@stian
or proceeding under the Vienna Convention on Diplomatic Relations . . . shall be dismissed.” 22
U.S.C. § 254d. Accordingly, pursuant to the DRA, as no exceptions to immunity under the
VCDR are applicable tdmbassador Diakitéhe instant suit againker must be dismissedSee
Brzak v. United Nation$97 F. 3d 107, 11@d Cir. 2010)cert. deniedl31 S.Ct. 151 (2010)
(The DRA “makes pellucid that American courts md&miss a suit against anyone who is
entitled to immunity under. . . the VCDRL.]").

Plaintiff argues thaAmbassador Diakités not entitled to immunity, pursuant to VCDR
Art. 31(1)(c), which provides aexception to diplomatianmunity in the case ofnter alia, “an
action relating to any professional or commercial activity exercised by therdiptoagent in
the receiving State outside his official functiongPl.’s Omnibus Memat 89 (citing VCDR
Art. 31(1)(c).) Specifically, Plaintiff assertthe Ambassador took actions outside her official
functionbecause shé€l) unduly used heftofficial position to engage in activities such as money
laundering; (2) disseminated material from the official news agency of Angola;(@nthas
been directly nvolved, representing the defendants in all aspects of the proceedings involving
this case, with respect to all discussion, correspondence, hiring of the counselsjghkegal
proceedings, etc.” (Pl'®mnibus Mem.at 90.) These assertions are spetive and do not
provideanysupport for the claim that Ambassador Diakitggaged in actsutside of her official
capacity

Plaintiff's first argument, thatAmbassador Diakitéengaged in money laundering

wholly conclusory, not supported by any factual allegations in the record, and ilyentir
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unrelated to the narrow action at issui,, the publicatios of the Na Tchuto PhotograplAs
such,even assumingarguendo such money laundering did occur, Plaintiff has not pled any
facts connecting thelleged criminal act with the instant actiprthereby warranting an
application of the exception to sovereign immunity under the VCMBreover Plaintiff pleads

no facts and provides no argument tending to showAthtassador Diakité’s alleged actiorfs o
disseminating material from tlodgficial news agency of Angols not in accord with her offial
function as “the representative of the government of Angola in the United Sta{[g
Omnibus Mem.at 31.) Similarly, Plaintiff also has provided no evidence to support his
contention that Ambassadbiakité's action of “hiring the counsels and overseeing all aspects of
this legal action . . . are outside her official obligationdd. &t 9Q) To the contrary, the Court
finds it hard to imaginéhat Ambassadobiakité's supervision othis litigation on behalf of the
country and institutions she represents, in the location where she representsctierbe
construed as anything other theacore aspect of hefficial function.

Plaintiff also assés that AmbassaddDiakité should not be granted immunity under
VCDR, Art. 41(3), which states: “The premises of the mission must not be used in any manner
incompatible with the functions of the mission[.]” According to Plaintiff, “[i]t spible that
the articles which are the subject of this legal action were written andhptbly an ANGOP
staff member based in the United Sates, including possibly, at the Embassyotd[Ah (Pl.’s
Omnibus Memat 89.) This assertion does not rise above bald speculation iamsdffecient to
meet Plaintiff's burden of establishing that theu@ has jurisdiction over Ambassaddiakité.

Plaintiff has failed to allege facts showing thmbassador Diakité is not entitled to
immunity under the VCDR. Accordingly, pursuant to the mandates of the DRActios &

dismissedas toher. See Brzak597 F. 3cht 113.
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[I1.  Motion to Dismiss Pursuant to Rule 12(b)(1)

Defendantanove to dismiss the complaiptirsuant to Rule 12(b)(8Bs toAngda, the
Embassy, lte Ministries and ANGORcollectively,the “FSIA Defendants”pn the ground that
theyare all foreign states protected by sovereign immunity under the FSIA andjiagbgrthe
Court lacls subject matter jurisdiction over the claims against theRlaintiff asserts that
Defendants are not entitled to sovereign immunity under the FSIA and, even if éhep ar
entitled, that one or more FSIA exception applies, such that this Court has subject mat
jurisdiction overthe FSIADefendants. As set forth belothae Court finds it lacks subject matter
jurisdiction over the claims alleged against the FSIA Defendants. Acchydihg action
against them is dismissed

A. Rule 12(b)(1) Legal Standard in the Context ofRB¢A

The FSIA provides the sole basis for #iyeercise of jurisdiction over a foreign state in
United Statesourts Argentine Repubv. Amerada Hess Shipping Carp88 U.S. 428, 434
(1989) see alsdJSAA Cas. Ins. Co. v. Permanent Mission gpu.of Namibig 681 F.3d 103,
107 (2d Cir.2012) Under the FSIA, a foreign state includes the foreign sovereign itself as well
as itspolitical subdivisions, agencies and instrumentalitiS&ee28 U.S.C. 88 1603(a) and (b);
see alsdH.R. Rep No. 94-1487,at 15 (1976),reprinted in1976 U.S.C.C.A.N. 6604, 6613. A
foreign state is presumptively immune from the jurisdiction of United Stadadgsunless a
specified exceptiorio the FSIAapplies. See 28 U.S.C. § 1604 (“[A] foreign state shall be
immune from the jurisdiction of the courts of the Unitethtes and of the States except as
provided in sections 1605 to 1607 of this chapter.”). Accordingly, absent the applicdldity o
exception set forth in 28 U.S.C. 88 1605 to 1.GD7¥ederal court lacks subjeuitter jurisdiction

over any claims broug against a foreign stat€lSAA Cas. Ins. Cp681 F. 3d at 107.
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In the context of a Rule 12(b)(1) challenge to subject matter jurisdiction threl&SIA,
the Court lookgo “the substance of the allegations to determine whether one of the excéptions
the FSIA’s general exclusion of jurisdiction over foreign sovereigns appli€obinson v.
Government of Malaysja269 F. 3d 133, 140 (2d Cir. 2001) (internal quotation marks and
citations omitted).Moreover, where a foreign state moves to dismiss a complaint on the grounds
that the court lacks jurisdiction over the foreign state, “the Guousdtlook beyond the pleadings
to the factual record to determine whether to grant the motion to dism&st/aas Inc. v.
Repub.of Irag, 686 F. Supp. 2d 346, 3854 (S.D.N.Y. 2010) (citationemitted) (emphasis in
original).

In determining whether a court lacks jurisdiction over a defendant pursuant to fe FSI
the defendant has the burden fréSent aprima faciecase that it is a foreign sovereign.”
Virtual Countries, Inc. v. Repulf South Africa300 F. 3d 230, 24@d Cir. 2002) (internal
guotations omitted).Once the defendant meets that initial burdéme plaintiff has the burden
of going forward with evidence showing that, under exceptions to the FSIA, immunityd shoul
not be granted.”"Rogers v. Petroleo Brasileiro, S,A8.73 F. 3d 131, 136 (2d Cir. 2012) (quoting
Kensington Int’l Ltd. v. Itoua505 F.3d 147, 153 (2d Cir2007). The plaintiff may meethis
burden through the allegationentainedn the complaint and the undisputed facts placed before
the court by the partiesSeeVirtual Countries300 F. 3d at 24{citation omitted). “Where the
plaintiff satisfies [his or] her burden that &SIA exception applies, the foreign sovereign then
bears the ultimate burden of persuasion that the FSIA exception does not &wpdyria 622 F.
3dat 143(citation omitted)

As discussedurther below, the Courtconcludesthat (1) the FSIA Defendants have

sustained theiprima facieburden of establishing they are foreign sovereigns under the FSIA,
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and @) Plaintiff has failed taneethis burden by coming forward with evidence showimgder
an exception to the FSIA, thtte FSIADefendantshould not be granted sovereign immunity.
Consequentlythe Court findsthe FSIA Defendants are immune from the jurisdiction of th
courts of the United States atiek complaint is dismissed in its entiredg to them

B. The FSIA Defendants’ Prima Facie €&

i. Angola, the Embassy, and the Ministries

There can beno dispute that Angolas a foreign state tavhich the presumption of
immunity attaches unddhe FSIA. See e.g.,Garb v. Repub. of Poland40 F. 3d 579, 58@&d
Cir. 2006) (Noting that the Republic of Poland is not agency or instrumentality of fareign
state, because it the foreign state itself(citation and internal quotations omitted)jherefore,
absent the applicability of aRSIA exception,the Republic ofAngola is immunefrom the
jurisdiction of this @urt. 28 U.S.C. § 1604.

It is also beyond peradventure that the Embassy, which Plaintiff concedesérdprine
country of Angola and all of its institutions in the United States,” (Pl.'s Omritrrs. at 42),is
the “emlmdiment” of the foreign state that is “entitled to rely on the defense of sgmerei
immunity unless an exception to the FSIA appliedJSAA Cas. Ins. Cp681 F. 3d at 107
(citation omitted);see alsoGray v. Permanent Mission of People’s Repob.Congo 443 F.
Supp. 816, 819 (S.D.N.Y.aff'd, 580 F.2d 1044 (2d Cir. 1978) (table decision) (“There can be
no doubt that the Congo Mission is a foreign state within the meaning of [the FSIA].”).

The Ministriesare political organs ofAngolathat alscareentitled to the presumption of
immunity under the FSIA. Wsuant to Presidential Decree Legislative Act No. XfD&cree
1/10”) issued on March 5, 201@resident dos Santos set forth the organizational structure and

functions of the organs necessary tbe exercie of his powers under the 2010 Angola
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Constitution. (SeeDecree 1/10, annexed as Ex. B to Defs.” Mot. to Dismigas) Plaintiff
readily concedesunderDecree 1/10the Ministries are altlefined as‘auxiliary organs of the
President of the Republic and Head of the Executive in governance and adtianirections

of their respective sectors, which correspond to specific areas of actividgcordance with
delegated powers (Pl’'s Omnibus Mem.at 3738 (citing Decree 1/10 Art. 18(1).)
Furthemore as set forth in Decree 1/1the core functions of theMinistries are exclusively
governmental irpurpose’ (SeeDecree 1/10, Arts. 22, 26, 32, 34.) For purposes of the FSIA,
the Ministries, a organs of the state with core governmentaictions, are consideredthe
foreign state itself and are entitled to the presumption of immuBieGarb, 440 F.3d at 594

95, 598 Sincethe core function of Poland’s Ministry of the Treasury is governmental, rather
than commercial, it is treated as the part of the sovereign itself and not asetregs’ agency

or instrumentality); see also Compagnie Noga D’Importation et D’Exportation, S.A. v. Russian
Fed'n, 361 F. 3d 676, 688 (2d Cir. 2004) (Finding “no meaningful legal distinction can be drawn
between a sovereign aonde of its political organs.”Bennett v. Islamic Republic of IraB07 F.
Supp. 2d 117, 128.D.C. 2007) (Iran’s Nhistry of Information and Security “is considered to
be a division of state of Iran, and is treated as a member of the state tddifdrfiar purposes of

the FSIA.) Accordingly, Angola, the Embassy, and the Ministreag foreign statesnder the

®> The mission of the Ministry of Foreign Affairs is to “propose, formulate, plan, cooeginat
implement, evaluate and report on the external policy and international cooperatibe of
Republic of Angola, for the affirmation of the country and defense of national intenetts i
international context.” (Decree 1/10, Art. 26.) Thassion of the Ministry of Social
Communications is to “propose the formulation, conduct, implementation and evaluation of the
policy of the Executive in the field of social communications as well as egsushttutional
communications.” I¢l., Art. 32.) The mission of the Ministry of Finance is to “propose the
formulation, conduct, implementation, and evaluation of the financial policy of the State,
promoting the rational management of public financial resources and the irgechakternal
balance opublic accounts, as well as the general inspection and supervision of public fihances
(Id., Art. 34.)
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FSIA thatare entitled to the presumption of sovereign immunity.
i. ANGOP

Defendantsassertthat becauseANGOP is an agency or instrumentality of Angola, as
defined by thd=SIA, it alsois a foreign statémmune from the jurisdiction of this Court(Defs.’
Mem. at 7.) Plaintiff arguesANGOP does nbmeetthe definition of agency or instrumentality
under theFSIA. (Pl.’s Omnibus Mem. at 779.) The Court findghat ANGOP is an agency or
instrumentality of Angola, and it presumptivetyimmune from the Catis jurisdiction.

Pursuant tdhe FSIA a foreign state includes “an agency ottiasientality of a foreign
state as defined under subsection’(I28 U.S.C. § 1603&). Subsection (b) provides:

(b) An ‘agency or instrumentality of a foreign stateéans any
entity—

(1) Which is a separate legal person, corporate or otherwise, and

(2) Which is an organ of a foreign state or political subdivision
thereof, or a majority of whose shares or other ownership
interest is owned by a foreign state or political subtn
thereof, and

(3) Which is neither a citizen of a State of the United States as
defined in section 1332(c) and (e) of this title, nor created
under the laws of any third country.

28 U.S.C. § 1603(b) (“Section 1603(b)").

Plaintiff apparently conceles that ANGOP meetsthe requirements unde$ections
1603(b)(2) and (3)Indeed, Plaintiff repeatedly asserts that Angola is the sole owner of ANGOP
“a component of the state media(See, e.g.Pl.’'s Omnibus Mem. a4, 38) Furthemore as
set forthin the sworn statement Manuel da Conceicad’resident of the Board of Directaré

ANGOP, the Government of Angola created ANGOPaatate media organ in 1975 for the

national purpose of collecting, preparing and distributing current national and timteahaews
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on the basis of objective information iné with the national interes{SeeApril 6, 2011 Sworn
Statement oManuel da Concei¢édd’resident, ANGOP Board of Directors (“Conceigcao April
Statement) 1 2, annexed as Ex. ©© Defs.” Mot. to Dismiss see alsdecree No. 208/10 of the
24th of September 2010 (“Decre®@10”), Arts. 4(1)(a)(d), attached as Ex. A t€onceigcao
April Statemen) As such,the requirements dbection 1603(b)(2are met. Defendants also
affirm, by way ofConcei@o’s sworn statemerthat ANGOP is neither atzen of a State of the
United States nor is it created under theslafvany third country, as it is createdderAngola
law. (SeeConceicao April Statemerff 6.) Plaintiff does nothallengethis representation
Accordingly, the requirements of Section 1603(b)(3) alsmmet.

The parties contest whether Section 1603(b)(1) has been satiBgendantgnaintain
that Section 1603(b)(1) is met becauseCasceicdo affirmsANGOP is a separatedal person.
(SeeConceicéo April Statemenft 3 (“ANGOP has its own legal (juridical) personality separate
from the Government of Angola. It has an autonomous administration and management, and it
owns and controls its own assets. It can sue and be sued in its own name, and it can sign and
perform contracts in its own name.Yee alsoDecree 208/10Art. 1 (“ANGOP, is a public
enterprise of great dimension and public interest, endowed with juridical perdofigplty
Plaintiff argues ANGOP is not lagal personseparatdrom Angola becausei(1l) Angola gives
ANGORP political directionand @) ANGOP receivegundingincreases onlypy approval of the
Ministry of Financeand the Ministry of State for Economic CoordinatiaigeePl.’'s Omnibus
Mem. at 8184.)

It is well settled that “duly created instrumentalities of a foreign state dre accorded a
presumption of independent statusEM Ltd. v. Rep. of Argentin®889 FE App’x 38, 43 (2d Cir.

2010) (quotingFirst National City Bank v. Banco Para El Cernio Exterior de Cuba
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(“Bancec’), 462 U.S. 611, 627 (1983)). Alaintiff has the burderof overcoming this
presumption of separatenesSeeDe Letelier v. Repub. of Chjlé48 F. 2d 790, 79&d Cir.
1984). Here, Rintiff may overcome this burdemy showing that (1) ANGOP “is so
extensively controlled by [Angola] that a relationship of principal and ageneaed” or(2)
recognition of ANGOP’s separate juridical status “would work fraud or injusticaNML
Capital, Ltd. v. Banco Central de la Repub. Argenti6&2 F. 3d 172, 180 (2d Cir. 2011)
(quoting Banceg 462 U.S. at 629.) Howevdp]aintiff has not alleged facts that overcome the
presumption of separateness accorded to ANGOP.

Plaintiff first asserts that Angoldirected ANGOP to commit thalleged tort. (SeePl.’s
Omnibus Mem. at 81, 84 (“[l]t is clear that the publication of Plaintiff's photograptre w
clearly approved by’ various ministry officials.JEven @&suming, arguendo Angola and
ANGOP were joint tortfeasors]jjoint participation in a tort is not the ‘classic’ abuse of
corporate form” that warrants piercing the independent status of the foreign cogart. Liu
Bo Shan v. China Const. Bank Cor21 F.App’x 89, 93 (2d Cir. 2011jquotingDe Letelier
748 F. 2d at 794).

Plaintiff alsocontendghat recognizing ANGOP as a separate juridical entity would work
fraud or injustice Specifically, Plaintiff theorizes that Decree Nd8210, which endows
ANGOP withindependent status, was issued by President dos SArgody in response to the
underlying litigation as a means to “reinforc[e] the notion of ANGOP having ampaendent
body” (Pl.’s Omnibus Mem. at 84.) There is nothing in the record to supgerspleculative
assertion and thiansupportedllegation is insufficient to overcome ANGOP’s presumption of
independent status.

Finally, Plaintiff fails to support his claim thabecause ANGOP’s funding increases
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must be approved by thMinistry of Financeand the Ministry ofState for Economic
Coordination ANGOP's status as a separatadigal entity should be ignored. Accordingly, the
Court finds that Section 1603(b)(1) also is met and that ANGCPfaseign stateunder the
FSIA that isentitled to the presumption of sovereign immunity.
C. Exceptions to the Presumption of Sovereignty of the FSIA Defendants

Defendants have met thgirima facieburden of establishing they are entitled to the
presumption of sovereign immunjtgs suchPlaintiff has theburden of coming forward with
evidence showing that an the exception to the immunity appBes. Roger73 F. 3d at 136.
Plaintiff argueghatthere arghreeexceptions tdhe FSIADefendants’ presumption of sovereign
immunity applicable here (1) Ambassador Diakité implicitly waivethe FSIA Defendants’
immunity under 28 U.S.C. 8605(a)(1) (2) the FSIA Defendants are not immune undbe
“commercial activities exception,” 28 U.S.C. § 1605(a)é)d @) the FSIADefendants are not
immune undethe “tortious activityexception,” 28 U.S.C. § 1605(a)(5). As set forth below, the
Court finds Plaintiffhas failed to meet his burden to shibwe applicability ofan exception tthe
FSIA Defendants’ immunity.

i. Ambassador Diakité's Implicit \Aiver

Under 28 U.S.C. 8§ 1605(a)(1), a foreign state is not immune from the jurisdiction of the
courts of the United States or of the Statdwre ‘the foreign state has waived its immunity
either explicitly or by implicatiopn]” Plaintiff arguesAmbassador Diaté implicitly waivedthe
FSIA Defendants’ immunity during dinner party on June 10, 201(0SeePl.’s Omnibus Mem.
at 31, 49, 5466.) Specifically, Plaintiff assertshat during the dinner partyhe informed
Ambassador Diakitéabout the publicatian of the Na Tchuto Photograpbn the ANGOP

website. In respons@dmbassador Diakité allegedly told Plaintiff: “If the website in question is
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that of ANGOP the government of the Republic of Angola will assume its respieslil (Id.

at 55.) Plaintiff adoclaimsthatAmbassador Diakité gave him her business card and “instructed
Plaintiff not to discuss the case with anyone else and to send all documentatiesh teeltdne
case, directly to her.”Id.) Plaintiff's waiver argument is meritless.

It is well settledthat “the implied waiver provision of Section 1605(a)(1) must be
construed narrowly.” Smith v. Socialist People’s Libyan Arab Jamahiriyé&Socialist
People’s”), 101 F.3d 239, 2432d Cir. 1996) (citations and internal quotations omitteAh
implied waiveris only found in €tircumstancesn which the waiver was unmistakable” and
“‘unambiguous.” Drexel Burnham Lambert Group Inc. v. Committee of Receivers for
Galadari, 12 F.3d 317, 3252d Cir.1993). Indeed, lhe legislative history of thESIA provides
only three examplesf implicit waivers: fwhen (1) a foreign state has agreed to arbitrate in
another country; (2) a foreign state has agreed that the law of a particulay ahafit govern;
or (3) a foreign state has filed a responsivea@ing but has failed to raise the defense of
sovereign immunity. Cargill Intern. S.A. v. M/T Pavel Dybenkafl F.2d 1012, 1017 (2d Cir.
1993)(citing H.R. Rep. No. 941487, atl8 (1976)reprinted in1976 U.S.C.C.A.N. 6604, 6617)

In reviewing thethreeexamples set forth in tHeSIA legislative historythe Second Circuit has
concluded “that Congress primarily expected courts to hold a foreign state to & ivaiver
of sovereign immunity by the state’s actiansrelation to theconduct of litigéion.” Socialist
People’s 101 F. 3cht 243-244(emphasis added).

Here, Plaintiff provides n@vidence oifegal authority in support of his claim thike
Ambassador’'s purported statement constituted an implicit waiveheofFSIA Defendants’

immunity to suit. Assumingarguendo the Ambassadogvenmade the purportestatementit
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was nevertheless uttered more than six months before Plaintiff initiated thist/awmdeed,
the statement, even if uttered, “contains no expregssdaect reference to a waiver of sovereign
immunity” and it “does not bear such a close relationship to litigation as to swgwportplied
waiver.” Socialist People’s101 F. 3d at 2456. Accordingly, the Court find&mbassador
Diakité did not implicitly waivethe FSIADefendants’ sovereigmmunity.

ii. The Commercial Activities Exception

Plaintiff maintainsthe ‘commercial activities exceptibnto the FSIA, 28 U.S.C. §
1605(a)(2), applies to ANGOP because it generates revenue through advatfsdms
conferring onthe Court subject matter jurisdiction ovére FSIA Defendants. JeePl.’s
Omnibus Mem. at 565, 81) The FSIADefendants arguthat even if ANGOP’s actionare
commercial in naturevithin the meaning of thESIA, Plaintiff nevertheless hdailed tomeet all
the elements of the commercial activities exceptigbef. Mem. at 9.) The Court findsthe
commercial activities exception is not applicablé¢ht® FSIADefendants.

The commercial activities exception to the FPravides, in pertinent part:

(a) A foreign state shall not be immune from the jurisdiction of
courts of the United States or of the States in any.case

(2) in which the action is based [1] upon a commercial activity
carried on in the United Statby the foreign state; or [2] upon an
act performed in the United States in connection with a
commercial activity of the foreign state elsewhere; or [3] upon an
act outside the territory of the United States in connection with a
commercial activity of thedreign state elsewhere and that act
causes a direct effect in the United States . . . .

28 U.S.C. § 1605(a)(2).

“As is plain from the language of the section, each of its three clauses deddfdrest

® While the purported dinner party occurred on June 10, 2010, Plaintiff did not initiate this suit
until December 29, 2010.Sée generallySummons vth Notice.)
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categories of conduct for which the foreign state is denied immun@witlando v. T.C. Ziraat
Bankasi A.S.602 F. 3d 69, 74 (2d Cir. 2010¥or the first or scond clause of the commercial
activities exception to apply, Plaintiff must show the commercial activity itself, oacan
connected with the commercial activity, took place within the United Statasoughout his
Omnibus Memorandunklaintiff speculateghat the articles with thé&la Tchuto Photograph
might have been published in the United States, because ANGOP has some persayes depl
around the worlds “Press Attachesind because, according Plaintiff, ANGOP’s web server
is located in DallasTexas (See, e.g.Pl.’'s Omnibus Mem. at 57, 89.) Plaintiff provides no
evidence to support thispeculativeassertion Moreover, while Plaintiff includes among his
exhibits a printout from a website called “9rank.com” purporting to show ANG@Ebsie is
hosted in DallasTexas, SeeEx. K, annexed to Pl.’s Omnibus Mem.), Plaintiff provides no
evidenceto suggesthe articles in question wepmsted throughhe alleged servan Dallas In
addition, ina supplemental sworn stateme@bnceicaoaffirms that “ANGOP’s website is not
hosted by any person or entity in the United Statedsewhere outside of Angadla(September
16, 2011 8pplemental Sworn StatementMtnuel da Concei¢cad’resident, ANGOP Board of
Directors (‘Conceicdo Sept. Statem8nf] 4, annexed as Attachment 2Defs.” Rep. Memn)
Accordingly, the Court finds Plaintiff has not met his burden to show that eithersherf
second clause of the commercial activities exception is applicatiie ESIADefendants.

For the third clase of the commerciahctivities exception to apply, “the lawsuit for
which jurisdiction is sought must be (1) based upon an act outside the territory of thé Unite
States; (2) that was taken in connection with a commercial activity of the fotaignosiside
this country;and(3) that caused a direct effect in the United Stat&&rtual Countries 300 F.

3d at 236 (citing Republic of Argentina v. Weltover, In¢Weltover”), 504 U.S. 607, 611
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(1992)). To be a direceffect within the meaning of the third clause of the commercial activity
exception,[t] he effect need nde substantial or foreseeable but it must be something more
than trivial or incidental Kensington Int’] 505 F. 3d at 157accord Virtual @untries 300 F.

3d at 236(“Congress did not intend to provide jurisdiction whenever the ripples caused by an
overseas transaction manage eventually to reach the shores of the Unitet). Statesffect is

direct where it follows as an immedta consegence of the defendant’s actiul’ Guirlando,

602 F.3d at 74 (quotingWeltover 504 U.S. at 618) (internal citation, quotation marks, and
alteration removed). The required‘immediacyis lacking where the alleged effect depends
crucidly on variables independent tife conduct of the foreign stated. at 75 (quotingVirtual
Countries 300 F. 3d at 238) (internal quotation marks, and alteration removed).

Plaintiff assertghe publicatios of the Na Tchuto Photograpbaused nineteen “direct
effects”on himin the United States. (Pl.’s Onmis Mem. at 5%4.) However, many dahe
purported direct effects are speculative in nature. Indeed, Plainstfafldirect effectgontains
a description of future and potential harthat® plaintiff believeshe will suffer” as direct effects
of Defendantsactions. [d. at 59.) By definition, theefuture or potentiaharms have noget
occurred a fortiori they cannot “followas an immedia consequence of the defendant’
activity.”” Guirlando, 602 F.3d at 74 (quotingWVeltover 504 U.S. at 618 As such, Plaintiff's
speculativduture harmsare not direct effects dhe FSIADefendantsactions.

Plaintiff alsopurports,inter alia, thatthe direct effects ofhe FSIADefendants’ actions
include: (1) Raintiff reliving the memories ofraairplane &plosion that occurred in 19982)
Plaintiff living “with the consequences having been removed [by Angola] from his position as
Spokesman of the United Nations in Angola’the mid1990s; 8) the theft by Ambassador

Diakité of an idea Plaintiff communicated to her for a new media project “a few yearsaagb”
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(4) Plaintiff no longer receiving invitations to “majorgvents in Washington D.C.(Pl.’s
Omnibus Mem. at 664.) Plaintiff fails to show how tase alleged harms, many of which
occurred well before the publication dhe Na Tchuto photogragh are theimmediate
consequences tiie FSIADefendams’ activities or how they have had any impact in the United
States As such, the commercial activitiegception, premised upon theseents is inapplicable
to the FSIADefendants.

Plaintiff additionally contendghat “[w]ithin minutes of opening the ANGOP web page
the Plaintiff becara so upset he ended up in the hospital for emergency assistanfs. a .
result, the Plaintiff has been placed on preventative medication for the tastlide.” (Id. at
59.) Plaintiff provides a medical report from the hospital visit as evidence of s c{8ee
generallyEx. C (the “Medical Report”), annexed Pl.’'s Omnibus Mem.) However, Plaintsf
own exhibit undermines his contention.hel Medical Report shows that Plaintdftended a
follow up appointment at a family health centdrerehe complairedof chest pain and dizziness
that he reported was caused by an email he rivbmeover,despite his allegatiomlaintiff was
not “placedon preventative medation for the rest of his life. Instead Plaintiff wasgiven a 90
day prescription for aspirin(ld.) To the extent thiss a direct effecof the FSIADefendants’
actiors, it does notise above the level of trivial or incidentghee Kensington In{’b05 F. 3d at
157. Accordingly, the third clause of themmercial activities exception is inapplicablethe
FSIA Deferdants.

iii. The Tortious Activity Exception

Plaintiff contends thetbrtious activityexception” to the FSIA28 U.S.C. § 1605(a)(5),
applies to Defendants, making them amenable to the Court’s jurisdi(eaPl.’s Omnibus

Mem. at 4547, 73-74.) Plaintiff's contention is meritless.
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The tortious activity exception permits a court to exercise jurisdictiam avforeign
sovereign where aaintiff seeks monetary damag#sr personal injury or death, or damage to
or loss of property, occurring in the United States and caused by the tortious acsomwf
[the] foreign state . . . "Swarna 622 F. 3cat 144 (quoting 28 U.S.C. § 1605(a)(5)) (alteration in
the original). While this exception is “cast in terms that may be read to require tiigttbe
injury rather than the tortious acts occur in the United States, the Supreme Gobetichéhat
this exception ‘covers only torts occurring within the territorial jurisdictiontred United
States.” Cabiri v. Government of Republic of Ghad&5F. 3d 193, 20®.3 (2d Cir. 1999)
(quoting Argentine Republic v. Amerada Hess Shipping Catf8 U.S. 428, 441 (1989))n
addition, the tortious activity exception does not applyany“claim arising out of malicious
prosecution, abuse of process,elibslander, misrepresentation, deceit, or interference with
contract rightg]” 28 U.S.C. § 1605(a)(5)(B).

Here Plaintiff alleges six causes of action, all arising from the publisabbrihe Na
Tchoto photograph

defamation (libel); violation of right to privacy; harassment;
negligence; threat to personal safety and life, through the
unauthorized and multiple publicatiertby ANGOP (Angola Press
Agency, the official news agency of the government of Angela)
of plaintiffs photographs and, false words, carried out with

reckless disregard for its truth or actual malice on the internet, for
commercial purposes (causing special damages).

(Summons with Notice at 5.)As a threshold matter, the tortious activity exception does not
apply to the libel clan, as it is expressly barred by 28 U.S.C. § 1605(a)(5)(B). Moreoatde
Plaintiff does allege that he suffered injury in the United Statediscussedupra Partll.C.ii,
Plaintiff fails to show that any dhe FSIADefendantsactions, tortious or otherwise, took place

within the United States. Accordingly, the tortious activities exception is inapj#icSeeDoe
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| v. State of Isragel400 F. Supp. 2d 86, 108 (D.D.C. 2005) (tortious activity exception
inapplicable where plaintiff alleges she suffered emotional distress whkeleaimed, from a
television report she watched in the United States, that her family membrerkilled in the
West Bank but where plaintiff fails to suggest defendants committed a tort on Stated soil)
D. TheMinsters,Concei¢cag andANGOP Editorial Staff

Defendants argue that the action must be dismissed against tiseeMi€onceicdoand
ANGOP Editorial $aff (collectively, the “Individual Defendants”) because the Individual
Defendantshave been sued in their official capacities and are not the negspa interest in
this case.(Defs.” Mem. at 1617.) Plaintiff argues thaeven though the Individual Defendants
were sued in their official capa@s, they neverthelesare amenable to suit andre the real
parties in interest becausé the corrupt political structure within Angola and the Individual
Defendantsare “enablers” oANGOP’s activities. (PIS Omnibus Mem. at 992.) The Court
finds the Individual Defendants are not the real parties in interest in thisrasasasuch, the
case against thera dismissed

While a foreign officialsued in his official capacitjor actions taken on behalf of a
foreign statels not entitled to sovereign immunity under the FSt8ome actions against an
official in his official capacity should be treated as actions against thgfostate itself, as the
state is the real party imterest.” Samantar v. Yousu——U.S.—— 130 S.Ct. 2278, 2289,
2292 (2010).Indeed, “an officiakcapacity suit is, in all respects other than name, to be traated
a suit against the entity. Itmota suit against the official personally, for the real party in interest
is the entity’ 1d. at 2292(quotingKentucky v. Grahan473 U.S. 159, 166 (1985)) (emphasis in
original).

Here,Plaintiff has sued the Individualdlendans only in their official capacitiesfor the
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alleged wrongdoings ohngola andits political organsand agencies(See, e.g.Pl.’s Omnibus

Mem. at 94 (“The defendants have all been sued for the responsibilities dg¢sighem under

the Constitution of Angola and the roles they play in their respective positions of
responsibility[.]”).) Plaintiff arguesthat, owing to the alleged corrupt nature of Angola’s
political structure, there is no distinction betwete private and public actef Angola’s
government officials. As such, Plaintiff contendthat even though the Individual Defendants
have been sued in their official capacityis “perfectly legitimate to sue all defendants in this
case, in the manner in which they have been sued.” (Pl’'s Omnibus Mem. at 91.) The Court
disagrees.

Regardless ofthe asseibn Plaintiff makes about corruption inAngola’s political
structure,he allegesonly that Angola andits political subdivisionsand agenciesndertook the
purported wrongful acts at issum this case. Plaintiff makes no allegations against the
Individud Defendantsregardingactions taken by them outsidg their respectiveroles in
Angola’s politicalstructure. As such thereal parties in interest in this case are Angola and its
political institutions all of which are immune from the jurisdiction tifis Court. Accordingly,
because the Individual Defendants are not the real parties in interess icasi@ this action
against them is dismisse®eeRahim v. Sec’y, Establishment Div., Gov't of People’s Repub. of
Bangladesh 2011 WL 3625580, at *ZE.D.N.Y. Aug. 12, 2011) (action dismissed as to
unnamed governmeofficial where the real partias interestare the government of Bangladesh
and its official agencies, which aramune from suit under the FSIA).

V. Dismissal with Prejudice
Generally, a cort should not dismiss pro secomplaint “without granting leave to

amend at least once when a liberal reading of the complaint gives any indicati@nvdat
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claim might be stated.Cuoco v. Moritsugu222 F. 3d 99, 112 (2d Cir. 2000) (internal qtiota
marks and citation omitted). However, a court may deny an opportunity to amend “when
amendment would be futile.Fulton v. Goord 591 F. 3d 37, 45 (2d Cir. 2009) (internal
guotation marks and citation omitted). Here, it is cléwat Plaintiff doesnot have any
possibility of asserting a valid claim. Therefore, any attempt to amendithglaint would be
futile. See Cuoco222 F. 3d at 112 (denying leave to amengra se complaint where
amendment would be futile). Accordingly, the complaint is dismissed with prejudic

CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss this case for lpeksohal
and subject matter jurisdiction is grantadts entirety. Plaintiff’'s crossmotions are denie@nd
the complaint is dismissed wit prejudice. The urt certifies pursuant to 28 U.S.C. 8§
1915(a)(3) that any appeal from this Order would not be taken in good faith, and, thémefore,
forma pauperisstatus is dnied for purpose of an appedloppedge v. United State369 U.S.

438, 444-45 (1962).

SO ORDERED.

Dated: Brooklyn, New York
August 22, 2012
/sl
DORA L. IRIZARRY
United States District Judge
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