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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

NOEL MARTE,

Plaintiffs, MEMORANDUM & ORDER
11-CV-840(MKB)

V.
BRUCE YELICH, Superintendent, Bare Hill
Correctional Facility, ad ERIC T.
SCHNEIDERMAN New York State Attorney
General

Respondents.

MARGO K. BRODIE, United States District Judge:

PetitionerNoel Marte, proeedingpro se, brings the above-captioned petition pursuant to
28 U.S.C. § 2254, in which he alleges that he is being held in state custody in violation of his
federa constitutional rights.Petitioner’s claims arise fromjadgment of convictiomfter ajury
trial in the Supreme Courdf New York State Kings Countyfor assault and robbery in the first
degree.Petitioner appealed his conviction to the Supreme Court of the State of New York,
Appellate Division, Second Department, alleging thatdue pocessandfair trial rightswere
violated by the trial court’s admission of suggestive and unrel@bleialidentification
evidence The Appellate Division rejected Petitioner’s clainand affirmed his conviction.
Peoplev. Marte, 860 N.Y.S.2d 191, 192 (App. Div. 2008JheNew York Court of Appeals
grantedPetitionereave to appeaPeoplev. Marte, 11 N.Y.3d 833 (2008 andsubsequently
affirmedhis convictionPeoplev. Marte, 12 N.Y.3d 583 (2009)The Supreme Court denied
Petitione’s writ of certiorari Marte v. New York, 559 U.S. 941 (2010)In the instanpetition,

Petitioner argues thé#te trial court’s refusal to suppress pretrial identification evidence was
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contrary tg and an unreasonable applicationabéarly established federaw. For the reasons
set foth below, the ptition isdenied
l. Background
a. October 30, 2004 I ncident

In the early hours of October 30, 2004, Piotr Lewandowski, a tweuttyearold
student waswalking to his home in Brooklyn, New York.T(ial Transcript(“ Trial Tr.”)
at149:21-25, 150:20-24, 155:234 ewandowski noticed two mesmalking a half a block
ahead of him. I¢l. at 1558-9.) He then overheamhe marsay to the othefare you ready to
do this? at which point the men turned around and started walking toward Lewandoveski. (
at155:12-14 One of the men demanded thatvandowski hand over his money, while the
other pointed a gun at himld(at 1%:14-20) After Lewandowski surrendered his money, the
gunman fired a bullet to LewandowsKs chest. Kd. at157:14-16). In shock, Lewandowski
picked up his thing and walked the remaining hdliock to his home. I¢. at 18:10-12, 20—
21.) His parents, who weethome, called 911, and Lewandowski was transported to Lutheran
Hospital. (d. at159:9-18.)

At 2:30 p.m.that day, Detective Michael Moy (“Detective Moy”) interviewed
Lewandowski. Id. at 272:22—-272:5.) Lewandowski described the gunman as being
approximately 5’7, 18 years old, and with medium-complex@aodshort black hair. 1¢l.
at273:14-18.) Over a period of two aatalf months, Lewandowskeviewed‘thousand of
photos,” but could not identify either of the robbersl. &t 274:1-5.) On January 15, 2005,
whenDetective Moy asked éwandowski to review more photographs, Lewandowedkised

stating that he did ndteel” that he would be able to pick anyone outl. &t 274:5-11).



Detective Moy subsequently closed the case, and asked that Lewandowsikncadny new
leads developed(ld. at 274:1219)
b. Identification of Petitioner

Magda Lewandowski (“Magda”), the victim&ster had a former teacher, Lisa
Schmude, with whom she shared a friendshipial Tr. At 187:3—-6, 188:2-5, 223:19-24
Magda “liked” Petitioner and shared this information about her feelwgh Scthmude. [d. at
188:16-20.) On May 3, 2005, at Schmude’s arrangement, and with Schmude present, Magda
andPetitionermetoutside Magda’'s homeld at 18857, 242:2-5 While Magda and
Petitionerwere talking Petitioner stated théhe shot someone on this block.Id(at 189:22-23,
228:3-4.) According to Magda, Schumde responded, “Noel, | think you shot her brother.” (
at 228:7-8.) Schmude recalls stating, “Her brother was shot on this blodkat 189:20.)

Magda testified that, after a while, she told her mother that she thought she/koe
shot her brother and that she had a picture of the shotdeat 228:12—-18.)Magdathen
approached Lewandowskold him that she thought she knew who shot him, showed him the
picture of Petitioner, and asked LewandowslRetitionerlooked familiar. (d. at 230:8-10.)
Lewandowski testified that Magda asked hirth#y ever “caughthe guy that shot” him, to
which he responded in the negativéd. &t 164:1-2.) Magda then asked if Lewandowski would
be able to recognize the shooter, and showed him a picture of Petitithet 164:4-9.)
According to Lewandowski, he did recognRetitioner, but told his sistetherwise stating
“No, get this away from me.”ld. at 164:13-19.) The next day, Lewandowski told his parents
about the picture and disclosed that he did recodgPetiioneras one of his attackergld.

at165:7-11.)



On May 26, 2005, subsequent to Lewandowski’s conversation with his padegtia
gave Lewandowski a letterld( at 166:10-13, 181:5)6The letter reflected Magda’s reluctance
to disclose all she knefor fear that Lewandowski would be “furious” and that her father would
never trust her againld; at 168:3-5.) The letter statednter alia, that “the kid everyone thinks
shot you is Noel Marte. He is about 16 or 15, a few inches taller than me nbvat ¥68:14—
16.) On June 2, 2005, Lewandowakid Magdavent to the police statioand presented the
letter and photograph of Petitioner to the polidel gt 170:13-16, 181:20-23.) On June 13,
2005, Lewandowski chose Petitioner from a police lineug.a 170:21-171:7.)

c. Pre-trial suppression hearing

On March 15, 200& hearing was conductéal determine whether or not to admit the
Petitioner’s pretrial identification into evidencéTranscript of hearing dated March 15 and
March 16, 200%“Hearing Tr.”) at 1) The Honorable Ala®. Marrusnoted, “Normally, we do
a hearingn alleged police misconduct, on the way they conduct a lineup and a photographic
identification,” butthis casé'has to do with a civilian who may have engaged in some conduct
that creates a problem here irstbase, the sister of the victim(ld. at 3:2-9.)

Detective Moytestified that from October of 2004 to May of 2005, he showed
Lewandowski “hundreds of photos” from the police department’s ghapdnmanager (1d.
at12:2Q) None of these photograpivere of Petitioner. I{. at 16:8-9.)Detective Steven
Bacci (“Detective Bacci}estified about his conversations with Lewandowski and Magda on
June 2, 2005. Id. at 25:16-28:9.) Lewandowski stated that he now knew the identity of his
shooter, and disclosed that Magda had shown him a photograph of Petitidnat.26:14-17.)
Magda recounted to Detective Bacci that she met Petitioner, and that the Rdbtobher, “I

think | shot somebody on this block.Td(at 27:2—14.)Justice Marrus amluded that, because



the police were not involved in the showing of the photograph to Lewandowski or the writing of
the letter, Petitioner suffered no due process violatitoh.af 44:4-19.) Justice Marrus also
stated that the jury should and wodlelermine the reliability of theretrialidentification at
issue. [d. at 44:4-19.)
d. Trial

Petitioner’strial began on March 20, 2006Tr{al Tr. at1l.) The state calledix
witnessesLewandowski, Magda, Schmude, Doctor Ruben Toribo, who treated Lewandowski at
Lutheran Medical Center, Officer Thomas Kukla, the first officer on the scedd)etective
Moy. Petitioner called just one witnedss aunt, Carmen Pena. At the trial, Lewandowski
identified Petitioner asneof his attackes. (d. at 155:18-23 Petitioner was found guilty of
assault in the first degreed(at 353:21-24), and robbery in the first degrege,353:25-354:2).
On April 19, 2006Petitionerwas sentenced the maximum extent possibl&5-10 years per
count, to be served consecutive(fpentencing Transcriptiated April 19, 2006 (“Sentencing
Tr.”) at 1017-19.)

e. Post-trial litigation
i. Appellate Division

Petitioner appealed the Supreme Court of the State of New York, Appellate Division,
SecondDepartment Marte, 860 N.Y.S.2d at 191 Petitioner raised the following claim@) the
sentencing court violatedew York Penal Law § 70.42) byimposing consecutive sentences,
(2) the trial court improperly made a factual finglitmat the assault and robbery were separate
and distinct acts, and)&etrial court erred in refusing to suppreke identification made by
Lewandowski on the grounds that it was unreliable as a result of an unduly suggegiisde pret

identification pocedure.ld. TheAppellate Divisionrejected Petitioner’s first claim on the
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groundthat Petitioner’s convictions were based on “separate and distin¢taaxtghus the trial
court did not err when it imposed consecutive sentences as opposed tosrdrsantences!d.
The Appellate Divisiomejected Petitioner's second claim as it was unpreserved for appellate
review. Id. Finally, heAppellate Divisionrejected Petitioner'third claim for lack of police
involvement in the presentation of Petitioner’s photograph to Lewandowski.
ii. New York Court of Appeals

On October 1, 2008, the New York Court of Appeals granted Petitioner leave to appeal
the Appellate Court’s decisiorMarte, 11 N.Y.3d at 833 OnJune 11, 2009, the New York
Courtof Appeals affirmed Petitiones’conviction notinghat“[n] o authority in our Court, and
none in the United States Supreme Court, gives any support to defendant’s theorgghat rul
authorizing suppression of eyewitness evidence tainted by suggestion should be dpglidaew
suggestion did not eoe from law enforcemerit.Marte, 12 N.Y.3dat587—88. On February 22,
2010, the Supreme Court denied Petitioneris of certiorari. Marte, 559 U.S.at 941.

f. Instant petition

Petitioner timely filed the instant petition seeking a writ of habeas cpuyossant to 28
U.S.C. § 2254, asserting that the trial court’s refusal to suppress the ideatifeatience was
contrary to and an unreasonable application of clearly established federéPletw18.)
Respondentarguethat the state courts’ refusal to suppress ther@edentification evidence
was not contrary to, nor did it involve an unreasonable application of, Supreme Courtmirecede

(Resp. Opp’n Mem. 4.)



. Discussion
a. Standard of Review

Under 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA”"), an application for a writ of habeas corpus by a person iodyust
pursuant to a state court judgment may only be brought on the grounds that his or her custody is
“in violation of the Constitution or laws or treaties of the United Stat28.U.S.C. § 2254(a).

A petitioner is required to show that the state court decision, having been adjudicated on the
merits, is either “contrarto, or involved an unreasonable application of, clearly established
Federal law” or “based on an unreasonable determination of the facts in lightevidience
presented in the State court proceeding8’U.S.C. § 2254(d}ee also Johnson v. Williams, 568
U.S.---, ---, 133 S. Ct. 1088, 1091 (201&)fler v. Cooper, 566 U.S---, ---, 132 S. Ct. 1376,
1390 (2012).

For the purposes of federal habeas review, “clearly established law” isdlaBrthe “the
holdings, as opposed to dicta, of [the SapegCourt’s decisions as of the time of the relevant
statecourt decision.”"Williamsv. Taylor, 529 U.S. 362, 412 (2000). A state court decision is
“contrary to,” or an “unreasonable application of,” clearly establishedf ldng decision (1) is
contray to Supreme Court precedent on a question of law; (2) arrives at a conclusi@ntliffer
than that reached by the Supreme Court on “materially indistinguishable’da¢B3 identifies
the correct governing legal rule but unreasonably applies it tathe df the petitioner’'s case.

Id. at 412—-13. In order to establish that a state court decision is an unreasonableaapheati
state court decision must be “more than incorrect or erronetoskyer v. Andrade, 538 U.S.
63, 75 (2003).The decisioa must be “objectively unreasonabldd. In addition, factual

determinations made by the state court are presumed to be correct, and trepbgars the



burden of rebutting the presumption of correctness by clear and convincing evid8ngs.C.
8§ 2254(e)(1). For the reasons discussed below, the petition for writ of habeas corpuslis denie
b. The petition iswithout merit

The admission of pretrial identification evidence was neither contrary tonnor a
unreasonable application afearly established federal lawhe Supreme Court has long
recognized the danger of false or erroneous identification evid&esed\eil v. Biggers, 409
U.S. 188, 198, (1974)[T]he primary evil to be avoided is a very substantial likelihood of
irreparable misidentification. .which violates a deindant’s right to due process . . .citdtion
and internal quotation marksnitted). A pretrial identification will only be suppressed if it is
found to be soimpermissibly suggestive as to gikise to a very substantial likelihood of
irreparable misidentificatioh. Smmons v. United Sates, 390 U.S. 377, 384 (1968). However,
the essential element that the court must determine is the reliability mfentification
evidence.See Manson v. Brathwaite, 432 U.S. 98, 114 (1977)réliability is the linchpin in
determining the admissibility of identification testimdnyTherefore, even if an identification
procedure is found to be unduly suggestive, a pretrial identification may nevertmetaimitted
so long as other factors indicate the identification’s reliabiléige Biggers, 409 U.S. at 199
(establishing a “totality of the circumstances” test for the admissibility obtelidentification
evidence eventhough the confrontation protdere was suggestiee In assessing reliability,
courts are required to weigkht opportunity of the witness to view the criminal attthree of
the crime, the witnessdegree of atterin, the accuracy of the witness’s prior description of the
criminal, the level of certainty demonstrated by the witness at the confoonitd the length
of time betweenhe crime and the confrontationld. at 199-200see also Manson, 432 U.S. at

114 gepeatinghese factofs



Petitioner argues that the pretrial identification at issue here “could mobteetainted
by suggestion” as it was baséater alia, on Lewandowski’'$amily members'suggestions and
involved a single photgraphof a young Latino male, generally resembliLewandowski’'s
earlier description of the shooter. (Pet. 21-22.) Moreover, Petitioner argugssthat i
constitutionally irrelevant whether or not a law enforcement official avikan is responsible
for the suggestive identification that ledhis identification byLewandowski. Id. at 22.)
Respondentasserthat the state courts’ requirement of state action was not contrary to Suprem
Court precedent and reasonable in light of said precedent. (Resp. Opp’n Mem. 5.) The Court
agrees witlRespondents. For the reasons discussed b#levGourt finds that it was neither
contrary tg nor an unreasonable application@&arly established federal law for the state courts
to deem admissible allegedly suggestive pretdahtificationtestimaly where such suggestion
was the result gbrivate-actorconduct.

All Supreme Court casaddressing suggestive pretrial identifications, at the time of

Petitioner'sconvictionand appellate litigatiorinvolved police conduct anisconduct’ See

! Petitioner citeso severalCourts of Appealsases wherpretrial identification
evidence was deemed inadmissialitnough the suggestive conduct did not refsafh police
action See Dunnigan v. Keane, 137 F.3d 117, 128 (2d Cir. 1998)nited Sates v. Bouthot, 878
F.2d 1506, 1516 (1st Cir. 1989higpen v. Cory, 804 F.2d 893, 895 (6th Cir. 198@)jowever,
caselawfrom the Courts of Appeals does not constitudedrly established federal |avior
purposes of habeas reliefee Renico v. Lett, 559 U.S. 766 (2010) (finding that the Sixth Circuit
erred in relying on its own constitutional thrieetor test concerninghether a trial judge
exercisesound discretion in declaringmwstrial where Supreme Court precedent articulated no
such test)see also Williams v. Taylor, 529 U.S. 362, 365 (200(9tating that clearly established
federal law'refers to the holdings, as opposed to the dicta, of this Gadetisions as of the
time of the relevant stateourt decision). Therefore, even if the “[trial¢ourt plainly ignored
the holding oDunnigan v. Keane, which explicitly supporte@Petitioner]s position,” (Pet. 11
n.6), such disregard of Second Circuit caselaw alone would not warrant habeas relief
Furthermorein Perry v. New Hampshire, 565 U.S---, ---, 132 S. Ct. 716, 730 (2012), the
Supreme Courdbrogated these cases daid thatdue process does not require a preliminary
judicial inquiry into the reliability of eyewitness identification, when the identificewas not
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Manson, 432 U.Sat99 (“This case presents the issue as to whether the Due Process Clause of
the Fourteenth Amendment compels the exclusion, in a state criminal trial, aparbfrom a
consideration of reliability, of pretrial identification evidence obtained pylice procedure that
was both suggestive and unnecessariggers, 409 U.S. at 188 The police asserted that they
used the showup technique because they had difficulty in finding for a lineup other individuals
generally fittingRespondents’description as given by the victify;. Coleman v. Alabama, 399

U.S. 1, 3 (1970) (police-conducted lineupdister v. California, 394 U.S. 440, 441 (1969)We
granted certiorari, limited to the question whether the conduct of the police lineupdesal
violation of petitioners constitutional rights); Smmons, 390 U.S. at 388'It must be

recognized that improper employment of photographs by police may sometimesvitaesses

to err in identifying criminal$) ; United States v. Wade, 388 U.S. 218, 220 (1967)The

guestion here is whether courtroom identifications of an accused at trial arexdumed from

evidence because the accused was exhibited to the withesses before trial-atchghosint

procured under unnecessarily suggestive circumstances, arranged by l@emeefd. The
Supreme Court stated:
We have not extended pretrial screening for reliability to cases in which
the suggestive circumstances were not arranged by law enforcement
officers. Petitioner requests that we do so because of the grave risk that
mistaken identification will yield a miscarriage office. Our decisions,
however, turn on the presence of state action and aim to deter police from
rigging identification procedures, for example, at a lineup, showup, or
photograph array. When no improper law enforcement activity is
involved, we hold, itsuffices to test reliability through the rights and
opportunities generally designed for that purpose, notably, the presence of
counsel at posndictment lineups, vigorous creggamination, protective
rules of evidence, and jury instructions on bothf#gility of eyewitness
identification and the requirement that guilt be proved beyond a
reasonable doubt.
Id. Although the Supreme Court decideery approximatelya year after Petitiondiied the
instant petitionPerry, at the very least, serves@ersuasive guidan@gainst Petioner’s
interpretation of controlling Supreme Court case#he time of Petitioner’s conviction and
appellate litigation
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lineup conducted for identification purposes without notice to and in the abseahee of
accused’s appointed counsel . .Eifteen days later an FBgent, without notice to Wade’
lawyer, arranged to have the two bank employees observe a lineup made up of Wade and five o
six other prisoners.})see also Richardson v. Superintendent of Mid-Orange Corr. Facility, 621
F.3d 196, 203 (2d Cir. 201()every Supreme Court case addressing the suggestiveness of
pretrial identifications in the due process context has involved policesctattidentification
procedures”). The Supreme Court, at the time of Plaintiff's trial and througimtinety of his
post-conviction litigation, had not addresskeeviability of a due process claim based on
suggestive pretrial identification caused by the actiongpaf/ate actor Therefore, the state
courts did not arrive at a conclusion different than that reached by the SuprermerCour
“materially indistinguishable” factsBell v. Cone, 535 U.S. 685, 686 (2002ee also
Richardson, 621 F.3d at 203i6ding that the state courts’ admission of a pretrial identification
was not contrary to Supreme Court precedent where the Supreme Court haahoeuatered a
materially indistinguishable set of farts

The absence of any Supreme Court precedent ssldgprivateactorsuggestiveness
also requires the finding that the state courts did not unreasa@ilyclearly established
federal law. Richardson, 621 F.3d at 208 Given the absence of any holding from the Supreme
Court addressing circumstancé®lthese, we also conclude that the state courts did not apply
clearly established law unreasonably in finding that the encounter was naststejge The
instant Petition bears a striking resembland€aieey v. Musladin, 549 U.S. 70, 77 (2006),
wherein the Supreme Court addressed the constitutional relevance of stat@reaseactor
action in the contextaf a defendant’s due process right to a fair .trialCarey, the petitioner

shot and killed a manld. at 72. During the petitioner'sial, members of the victim’s family sat
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in the front row, and on some days some members of the victim’s family wore buttongidispla
the victim’s photographld. The Ninth Circuit, reversing the district court and remanding for
issuance of the petith@r’'s writ of habeas corpus, held that thal court failed to apply the
constitutional test developed by the Supreme Court for determining whether a@ouptactice

is so inherently prejudicial as to deprive a defendant of the right to a fairltiat 72. The
Supreme Court vacated the Ninth Circuit’s decision, noting that the caselawyctteslMinth
Circuit involved ‘state-sponsored courtroom practices,” whereas “the effect on a defendant’
fair-trial rights of thespectator conduct . . . [\as]an open question in our jurisprudendéis

Court has never addressed a claim that such private-actor courtroom conduxtnkasently
prejudicial that it deprived a defendant of a fair ttidid. 75—76 (emphasis added). Given this
open question, the Supreme Court held that the state court’s decision was not contrany to, or
unreasonable application alearly established federal lawd. at 77.

Here, similarly, the Supreme Court, through its decisior@avall, Smmons, Biggers
andManson, had established a test for determining whether pretrial identificatieressumduly
suggestive and whether, despite such suggestiveness, a tainted pretrfadatdentcould still
be admitted as evidence. However, each icagdved police action. Petitioner attempts to
argue, as did the petitioner @arey, that Supreme Court jurisprudence did not limit itself to
police or state action, therefore, the due process test concerning the admipsatriabf
identificationevidence should apply generally, regardless of whether the suggestiveadss wa
result of police or privatactor conduct (Pet. 24.) The Court does ragjree By noting that the
Supreme Court had nevappliedtraditional exclusioary rulesto privateactor suggestign
Petitioner’'s argumergupports the conclusion that the state courts’ reading of federal laat was

the very leasteasonable See Ramos v. Racette, 726 F.3d 284, 288 (2d Cir. 2013)siven the
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lack of Supreme Court guidance in thiga, ‘fairminded juriststould reasonably support the
state court judgmeniVe decline to grant a writ of habeas corpus in the absence of ‘clearly
established Federal lawhat requires it.” (citation omitted)).
1. Conclusion

Forthe foregoing reasonthe Court denieBetitioner’s writ for habeas corpuand the
Court will not issue a certificate of appealabilityee 28 U.S.C. § 2253. It is fther certified
pursuant to 28 U.S.C. § 1915(a) that any appeal would not be taken in goo&gpledge v.
United Sates, 369 U.S. 438 (1962). The Clerk of Court is directed to close this case.

SO ORDERED:
s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: May 28, 2014
Brooklyn, New York

13



