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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

HERBERT APONTE
NOT FOR PUBLICATION
Plaintiff, MEMORANDUM & ORDER
11ev-1077(CBA)(MDG)

-against

MARY ANN BUONO, President Local 426
International School Transportation Workers Union,

Defendant.

AMON, ChiefUnited States District Judge:

The plaintiff Herbert Aponte, proceedipgo se bringsthis action against theetendant
Mary Ann Buono, President of The International School Transportation Védtken Local
426 (“the Union”). ApontallegesthatBuonobreached the Unigsmduty of fair repesentation
when she failed to adequately represent Aponte at a disciplinary proceediy hieéNew
York City Department of EducationN'YCDOE’), Office of Pupil Transportation OPT’).
Buono moves to dismiss the complaint as tlmaered and fofailure to state clainupon which
relief can be grantedAponte, in turn, moves to amend the complaint to add a breach of contract
claim against th&lYCDOE

BACKGROUND

Aponte’s original complaint dated March 3, 2011

Aponte, a school bus driver, is employed by 21st Century Transportation Co. (also known
as Precious Services and Management Corporatiahreferred to herein &lst Century’or
“Aponte’s employet) located at 145 Wolcott Street, Brooklyn, NY 1123ponte is a member
of the Union, and a Collective Bargaining Agreeme@BA”) exists between the Union and

21st Century. 21st Century, in tuhmgsa contract with the NYCDOE to provide school bus
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transportation in New York CityFor approximately 13 years, Aponte Haeen a New York
City school bus driver.

Aponte’s original complaint, filed on March 3, 2011, alleges the folloviaots. In May
2010, a parent reported to OPT that Aponte had left a student at home unattended instead of at a
alternativepre-arranged locationOPT investigated #ncomplaint and held a disciplinary
hearing on May 27, 2010. Buono attended the meeting with Aponte. Aponte alleges that neither
he nor Buono received any “documents™ material$ ahead of the hearing. As a result, he
requested that the hearing be adjourned but Buono “did not seek any postponerjtast and
hearing officerJrefused to honor mgequest. Aponte alleges that Buono did nothing to prepare
for the hearing, and had nothing to say on Aponte’s bealfa practical matter, Aponte states
that he“did not have any representation at @iid the hearing wdslefectivé and “conducted
neglectfully and in bad faith.After the hearingDPT suspended Apongetertificate of
approval as a New York City school bus driver for 270 days because of the incident.

Aponte appealed this decision, and a disciplinary apuedérence wakeld before the
NYCDOE Office of Appeals and RevieWw@AR”) on August 18, 2010. Buono again attended
the conference with Aponte. Aponte alleges that Buono refused to speak on his behalbbutside
saying“no comment.” Aponte attempted to speak on his own behalf, baetreng officer
“refused to hear [his] defense” on the grounds that Buono was representing him. When Aponte
insisted on speaking on his own behalf for the purpose of seeking a postponment so that he could
secure counsel at his own expense, the hearing oiigersed a default against A4onte and
abruptly ended the hearing.

At some later date, Aponte received a letter changing higldy@uspension to a

permanent revocation of his OPT bus driwertification. Aponte callthe hearing offices



decision ‘arbitrary” “capricious,” and tiscriminatory; particularly in light of the fact that this
was Aponte’s first disciplinary problem in 13 years of working as a school bus. dfiver
complaintstates that there was a “violation of due process at the defective hearingsas | w
target without an attorney present and not provided an opportunity to speak, nor was d afforde
the opportunity to obtain counsel in my defense.”

Aponte’s March 13 complaint names only Buono as a defendant, not the Union and not
the NYCDOE The complaint alleges that Buono breached the Usiduty of fair
representation at these hearings, and by failing to obtain an attorney foe Apoapresent him.
The complaint also suggests that Buono and the Union did not adequately represent hg interest
because the Union is overwhelmingly Catholic and leeJehovahs Witness.

I. Buono's motion to dismiss the complaint

On April 13, 2011, Buono moved to dismiss the complaint as time barred under the six-
month statute of limitations that applies to fair representation claims against unicwsdiAg
to Buono, Aponte “knew or should have known” about the alleged breachyodikthe time of
the August 18, 201Mearing, and thus the limitatis period on Aponte'slaim expired
February 18, 2011, before the complaint was filed on March 3, 2011.

Alternaively, the motion to dismiss asserts that the complaint fails to state a claim for
relief because the Union had no dtayfairly represent Apnte in a proceeding before the OPT,
asneither the NYCDOE ndDPT isAponte’s employer, and this dispute did not arise under the
CBA between the Union and Aponte’s employer, 21st Century.

I1. Aponte’s motion to amend the complaint/opposition to Buorie motion to dismiss

In response to this motion to dismiss, Apasubmitted d&Motion for Permission to

Amend Complaintto add a claim against tiY CDOE under section 301 of the Labor



Management Relations Act, 29 U.S.C. § 189RA"), for breach of th€BA. The motion to
amendstates that this would now be laybrid actiori against theNYCDOE for breach of
contract, and against the Union for breachhefduty of fair representatiorseeCarrion v.

Enter Assoc., Metal Trades Branch Local Union 639, 227 F.3d 29, 32 (2d Cir. 2000) (“[A] suit,

which alleges that the employer breached the [collective bargaining agréantktitat the
union breached its duty of fair representation, is known as a hybrid § 301/fair refresenta
claim?).

Attachedas an appendix to Apongemotion to amethis a document titletMotion in
Opposition to Defendard’Motion for Dismissal as Untimely.This submission includes the
following exhibits: (1) the transcript of the August 18, 2010 disciplinary hearing (8tter
from theNYCDOE dated September 3, 2010, informing Aponte that pursuant to thelidesicy
conference held on August 18, 2010, @RT school bus driver certdation was being
permanatly revoked; (3 a copy of the CBAetween the Union and Aptas employer; an4)
documents purporting to show Aponte’s membership in the Union.

This “Motion in Opposition”contairs arguments in opposition to Buono’s motion to
dismiss, butt also reads like an amended complamthatit provides additional factual detail
about what happened at the OPT disciplinary proceedings, and further explainsstii@r bas
Aponte’s claims. To the extent this submission contains new facts relevant to Apaniéan
against Buono, the Court libéisaconstrue the factual allegations in tleiginal March 3, 2011

complaint as effectively amended by this submiss®eeCusamano v. Sobek, 604 F. Supp. 2d

416, 461 (N.D.N.Y. 2009) [T]he mandate to read the papers of pro se litigants generously

makes it appropriate to consider a plaintiff's papers in opposition to a defendant’s motion to



dismiss as effectively amending the allegations of the plamttimplaint, to the extent that
those factual assertions are consistent with the allegations of the prudiffiplaint’).
V. Buonao's reply in support of motion to dismiss/opposition to motion to amend

On October 4, 2011, Buono filed an additional memorandum of law in further support of
her motion to dismiss, and in opposition to Aponte’s motion to amend the complaint. As to the
motion to dismiss, Buonsimply reassertghe same statute of limitations argumerBsiono also
asserts for the first tirmeand without any legal support—that Aponte should besbairom
bringing this action becausé appears he previously brought a proceeding in New York
Supreme Court, Bronx County, for identical relief he is seeking in this actubich was
dismissed because Aponte failed to app&rono attaches a exhibit a complaint filed by
Aponte in state court, and what appears to be an order denying Apageést for reliedn the
grounds of ho appearance by movdnt.

In response to Aponte’s motion to amend, Buono assdstsyithout citing to any
caselaw, that Aponte should not be allowed at this late date to add a party who has pat bee
on notice of the litigatior-

DISCUSSION
Standard of review
Pro se pleadingsnust be read liberally and should be interpreted to raise the strongest

arguments that they may sugge&raham v. HenderspB89 F.3d 75, 79 (2d Cir. 1996) (internal

guotation marks omitted). Nevertheless, pro se complaints remain, as anyuotpkimt,

vulnerable to dismissal under Rule 12(b)(6geBrickhouse v. City of NY., No. 09 Civ. 9353,

2010 WL 3341845, at *2 (S.D.N.Y. Aug. 16, 2010p(6 se plaintiffs nevertheless remain

! The Court notes that after Buono’s October 4, 2011 submission, Aponte and &azh filed supplemental
affidavits on these motions. These affidavits merely rehash andrekppon the arguments already identified
herein, and thus require no further dgston by the Court.SeeDE # 3132.
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subject to the general standard applicable to all civil comp|gdif)tsTo withstand a motion to
dismissunder Rule 12(b)(6)a& complaint must contain sufficient factual matter, accepted as true,

to ‘state a claim to relief that is plausible on its fidcéshcroft v. Igbal, 129 S. Ct. 1937, 1949

(2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (20074 claim has facial

plausibility when the plaintiff pleads factual content thiaws the court to draw the reasonable
inference that the defendant is liable for the misconduct alleddd.
. Statute of limitations

A six-month statute of limitations applies to claims alleging that a union breached its duty

of fair representabin to a memberSeeDelCostello v. Int' Bhd. of Teamsters462 U.S. 151

(1982) (applyingNational Labor Relations Astsix-month statute of limitations to hybrid claim

against employer and unigAjurco v. Local Lodgé&, Intl Bhd. of Boilermarkers 592 F. Supp.

1293, 1294 (E.D.N.Y. 1984) (applyii2elCostelloto a claim brought solely against the union
for breach of the duty of fair representatioBluono argues that Apontetlaim is barred by the
statute of limitations because Aponte knew of thegalliebreach of the duty of fair
representation at the time of the August 18, 2010 hearing, more than six months befede he f
his complaint in this action.

The sixmonthlimitations period‘begins running when ‘the plaintiff could have first

successfully maintained a suit based on that cause of dctfuffolo v. Bevona, No. 96v-

3223, 1997 WL 88290, at *2 (S.D.N.Y. March 3, 1997) (quoting Ghartey v. StslQu@ens

Hosp., 869 F.2d 160, 163 (2d Cir. 1989Jhus, where a union represeatsemployee
throughout a grievance or dispute resolution process, the limitations period does mod bbeigi
before the dispute resolution process is completed, meaning when the unfavoraie tdesi

been madeSeeGhartey 869 F.2d at 164 (“We holthat in a hybrid action alleging the Unisn



inadequate representation during the course of an arbitration hearing, [théJotainnot be
expected to maintain the action before there has been any desssied in the arbitratior);”

Strassberg v. N.Y. Hotel & Motel Trades Council, 31 Fed. Appx. 15, 17 (2d Cir. 2002) (holding

that plaintiff“knew or reasonably should have known that a breach occurred” on the day
decision was made concerning plaingffirievance).As the Second Circuit recognized in
Ghartey “requiring a district court to consider such a suit by a plaintiff who may geapin
the pending [disciplinary] proceeding would be an intolerable drain on precious judicial
resources. 869 F.2d at 163.

Although this suit does not involve the Union’s representation of Aponte at an arbitration

hearing, the reasoning GharteyandStrassber@pply with equal force to the claim that Buono

breached the Uniasmduty during her representation of AponteretNYCDOE disciplinary
hearings. Aponte could not have been expected to maintain this cause of action before he
received the NYCDOE final determination permanently revoking his certificate of approval as
aNew York City school bus driver. He did not receive that determination until Sept8mber
2010, and his complaint was filed exactly 6-months later on March 3, 2011. Accordingly,
Buono’s motion to dismiss the complaint as tiveared is denied.
II. Buono's motion to dismiss for failure to state a claim

Turning to the merits of Aponte’s claim against Buono, the Court finds that the complaint
fails to allege a breach of the Unismluty of fair representation. The duty of fair representation
owed by a union to its members stems from a union’s authority under the National Labor
RelationsAct to be the exclusive representative of all employees in a bargaining unit.

Chauffeurs, Teamste& Helpers Local No. 391 v. Terry, 494 U.S. 558, 563 (1990he duty

“requires a union torépresent fairly the interests of all bargainungt membersluring the



negotiation, administration and enforcement of colledbiasgaining agreements. Price v. Intl

Union, UAW, 927 F.2d 88, 92 (2d Cir. 1991) (quotiimg| Bhd. of Elec. Workers v. Foust, 442

U.S. 42, 47 (1979)). Thus, this duty extends dalgrievances arising out of the collective

bargaining agreement. S8pellacy v. Airline Pilots Ase-Int’l, 156 F.3d 120, 126 (2d Cir.

1998) (“This duty extends to both the negotiation of a collective bargaining agreenteits, a
enforcement and admstration’) (internal citations omitted).

Because the duty of fair representation arises from the collective baggagreement, a
claim for breach of that duty arises only whemaa fails to adequately represent one of its
members in connection thia grievancabout aremployerts alleged breach of the collective

bargaining agreemenDuncan v. AT&T Commc’ninc. 668 F. Supp. 232, 236 (S.D.N.Y.

1987). In_Duncan, the district court found that the complaint failed to set forth circugsstanc
thatwould trigger the uniors duty of fair representation becausail[ed] to allege. . .a
violation by [the employer] of any provision of a collective bargaining agregii®it instead
“dwell[ed] on the Unionrs alleged refusal to assist [the plaintiffjmatters independent of any
colorable case of wrongdoing by [the employeid’

Like in Duncan Aponte’s claim against Buono arises from matters independent of any

claim ofwrongdoing by Aponte’employer 21st Century. The complaint does not ssgghat
21st Century violated the CBA, and in fact states that Apoate{doyer never penalized him
for the incident that gave rise to the OPT disciplinary proceediNggiing in the complaint
suggests thahe NYCDOEs disciplinary procedurdsave anyconnection to the CBA between
the Union and 21st Century, or the rights and benefits guaranteed by the CBAth&hus,
Union’s duty of fair representation was not triggelogdhese disciplinary proceedingmdthere

are no set ofacts that Aponte couldllegebased on this incident that would give rise to a claim



against Buono or the Union for breach of that dtitfhe Courthereforegrants Buona motion
to dismissunder Rule 12(b)(6) for failure to state a claim upon which relief could be granted.
V. Aponte’s allegations ofreligious discrimination

The final paragraph of Aponte’s complaint suggests that he has beenexligect
“hostile environmentat work because he is a JehdgalNitness andéveryone else is
Catholic’ He states that he is ostracized and harassed at work on a daily basis beleuse of
religious beliefsand that no one associates with him. The Court cannot deduce from the
complaint, however, whether these allegations are intended to provide support for #ponte’
claim against Buono and/or the Union for breaching the duty of fair representation tloewhe
they are meant to support a separate claim for relief.

To the extent that Aponte is suggesting in his complaintBhaho or the Union failed to
adequately represent him at the NYCDOE disciplinary heatbagmuse of his religious beliefs,
Aponte still does not state a claim for breach of the duty of fair repraserbacause, for the
reasons stated above, the Union had no duty to represent Apomése disciplinary

proceedings.SeeBeachum v. AWISCO N.Y.785 F. Supp. 2d 84, 103 (S.D.N.Y. 2011)

(holding that a plaintiff cannot maintain a Title VII discrimination claim against a urssacd
on the uniors failure to represent the member in connection with a grievance if the pliitsiff

to establish that the union breached the duty of fair representation). The complamitdoes

2 Although Buono does not raise this point in her papers, it seems thansio¢ peoperly be named individually as
a defendant in this suiSeeThomas v. Billey No. 88CV-2439, 1989 WL 131194, at *6 (E.D.N.Y. Oct. 10, 1989)
(claim for breach of duty of fair representation “may only be broughhsigdae union itself and not against the
individual officer or individual members of the union”).

% Because the complaint fails to state a clagainst Buonpthe Court need not address Buono’s argument that
Aponte should be barred from bringing this action because he previoasbhb an action seeking identical relief in
state court, which as dismissed for failure to prosecute. The Court notes, howeveButhiao provides absolutely
no legal support for this argument. In addition, the Court’s brief rds@#rcthe issue indicates that no preclusive
effect would attach to the state césidismissal of Aponte’s complaint for failure to prosec@eeHanrahan v.
Riverhead Nursing Hom&93 F.3d 367 (2d Cir. 2010)A dismissal for failure to prosecute, however, is not on the
merits‘ unless the order specificies otherwisp(quoting N.Y.CPLR § 3216(a))).
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otherwise allege that Buono or the Union discriminated against Aponte in any weyobdse
religious beliefs

If these claims are intended to state a separate claim for relief, the Court &intdeth
are insufficient to survive a Rule 12(b)(6) motion to dismiss. Under Title VII, 42 U.S.C. § 2000e
et seq—which Aponte does naohentionin his complaint—an employee can bring a claim
against an employer based on the presencéhafsdile working environment” when the
workplace is'permeated with discriminatory intimidation, ridieyand insult that is sufficiently

pervasie to alter the conditions of the victimemployment. Brennan v. MetroOpera As#®,

Inc., 192 F.3d 310, 318 (2d Cir. 19999). However, the appropriate defendant on a Title VII

hostile environmendiscrimination claims the plaintiffs employer. SeeThanning v. Gulotta,

898 F. Supp. 134, 138 (E.D.N.Y. 19957 1tte VII creates a cause of action against an
‘employetr who has engaged in certain discriminatory condiict®ponte’s employer214¢
Century,is not named as a defendant in tlaasuit Aponte has not moved to amend his
complaint to add a claim for Title VII discrimination against his employéoreover, nothing in
Aponte’s complaint, which is focusethtirelyon Buonos conduct at the OPT disciplinary
hearingssuggests to thi€ourt that Aponte intends fmursue a claim against his employer for
religious discrimination as part of this lawsuithe Court thereforwill not assume that Aponte
mearsto allege such a claim

V. Aponte’s motion to amendthe complaint

“Leave to amend a complaint shall be freely given when justice so reqb@sgherty

v. Town of No. Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 87 (2d Cir. 200&ds *“
relaxed standard applies with particular force to pro se litigdi#spro se conplaint is to be

read liberally,and should not be dismissed without granting leave to amend at leastlogite
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such a readinggives any indication that a valid claim might be statédngburn v. Culberston,

200 F.3d 65, 70 (2d Cir. 1999) (quoting Gomez v. USAA Fed. Sav. Bank, 171 F.3d 794, 795 (2d

Cir.1999). However, “[a]n amendment to a pleading will be futile if a propose claim ooul
withstand a motion to dismissand in such circumstances leave to amend need not be granted.
Id.

A. Claim against NYCDOE for breach of the Collective Bargaining Agreement

Aponte seeks to amend his complaatthat italleges what has become known as a
“hybrid § 301/fair representation claim3eeCarrion 227 F.3cat33. This type of clainis
availableto “provide individual employees with recourse when a union breaches its duty of fair
representation in a grievance or arbitration proceeding [against an empldgerTlhe Supreme
Court has held that in such circumstances, “an employee may bring suit againise hotioh
and the employet. Id. (citing DelCostellp462 U.S.at 164). “Such a suit, asfarmal matter,
comprises two causes of action. The suit against the employer rests on § 301 @Rtk L
since the employee is alleging a breach of the collective bargaining agredrhersiuit against
the union is one for breach of the union’s duty of fair representation, which is implied under the
scheme of the National Labor relations Ackd.

The Court finds that it would be futile to grant Aponte leave to amend his complaint to
includea“hybrid § 301/fair representation claim@jainst the dion and the NYCDOEAs
discussed at length herein, the NYCDOE is not Apor@giployer, ad is not a signatory to the
CBA. Thus, Aponte cannot sue the NYCDOE for breaching that agreement. Cruz \. Rober

Abbey, Inc, 778 F. Supp. 605, 610 (E.D.N.Y. 1991) (“8§ 301 suits are confined to defendants

who are signatories of the collective bargaining agreement under whicaréhbyought)

11



(quoting_Ramsey v. Signal Delivery Serv., Inc., 631 F.2d 1210, 1212 (5th Cir. 1980)). Aponte’

motion to amend the complaint to add such a claim is denied.

B. Due process claim against the NYCDOE

As discussed herein,ighCourt has an obligation to construe pro se pleadings liberally
and interpret them “to raise the strongest arguments that they may suGgalkain v.

Henderson, 89 F.3d 75, 79 (2d Cir. 1996). Consistent with this obligation, the Court believes
that Aponte may wish to amend his complaint to allege a @dgeamst the NCDOE for

violation of his due process rights basedtmhearing offices’ conduct at the NYCDOE
disciplinaryhearings.Aponte’s complaint allegsthathe was prejudiced at the disciplinary
hearings because the presiding officers would not let him speak on his own belstihted¢hat
there was a “violation of due process at the defective hearing, as | was a tdrget an

attorney present and not provided an opportunity to speak, nor was | afforded the opportunity to
obtain counsel in my defense.” He also specifically alleges in his second subnuighisn t

Court, “The violation of 1th Amendment US Constitutional ‘due process’ rights plays a part in
the neglect of fair representation that occurred on August 18, 2010” and that thken&eattions
taken [by the NYCDOE{lemonstrate the lack of due process and fundamental fairness . . . of the
14th Amendment of the United States Constitution.”

Based a these allegations, the CourillveonstrueAponte’s motion to amend as seeking
leave to file a claim against tiNY CDOE for violating his Fourteenth Amendment due process
rights The Court expresses no opinion as to the viability of such a claim. However, in an
abundance of cautiobgcause the language in Aponte’s pagaggests to the Court that he
might intend to pursue such a claim, the Court believes Aponte should béegiverto amend

his complainto clearlyassert this claim against theY CDOE, if he wishes to d so. See
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Panburn, 200 F.3d at 70 (emphasizing that a pro se complaint should not be dismissed without
granting leave to amend at least once).
CONCLUSION

Thedefendant’s motion to dismiss the complaint is granted. The plaintiff’s motion to
amend the complaint is denied insofar as it seeks to add a claim under § 301 of the LMRA
against the New York City Department of Educatiand insofar as it seeks to assert any claim
against Buono or the Union. If the plaintiff wishes to file an amended complaint ahaimNsiv
York City Department of Education under 42 U.S.C. § 1983 alleging a violatios of hi
Fourteenth Amendmenliue process rightbe is directed tdile that complaint with the Court
and serve it upon the New York City Department of Educatitmn 30 days of this order.If

no amended complaint is filed, the Court will enter judgment accordingly.

SO ORDERED.

Dated: Brooklyn, New York
December 282011

/sl
Carol Bagley Amon
ChiefUnited States District Judge
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