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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

PRINCE S. TEAH,

Plaintiff,
NOT FOR PUBLICATION
-against- MEMORANDUM & ORDER
11-CV-135CBA) (MDG)

MACY'S INC,,
Defendant.
AMON, Chief United Stads District Judge:
Plaintiff Prince Teah (“Teah”) has filed spiirsuant to Title VIbf the Civil Rights Act
of 1964, 42 U.S.C. § 2000e et salieging that he was terminated from his position as a sales
associate at Macy’s Inc. (“Macy’s”) on accownfithis race and gender. Macy’s has moved to
compel arbitration. For the reasons that follow, the motion is granted.

I. BACKGROUND

The following facts have been presentetecy’s motion and supporting exhibits. Teah
has not offered any arguments or evidenceotaradict this ecount of the facts.

In January 2004, Macy*smplemented an internal giste resolution program called the
Solutions INSTORE Early DispaitResolution Program (the “SIS Program”). The SIS Program
was revised and reissued wih effective date of January 1, 2007. Apart from a minor
administrative change made in 2009, the prognasiremained unchanged since that date.
(Noeth Aff. § 7.) Teah was hired by Macyas or around March 8, 2010, and worked there until
approximately June 30, 2010, and thus was at all times employed under the SIS Program.

(Noeth Aff. 1 19; Edwards Aff. 19, Ex. A.)

! Prior to June 2007, Macy’s, Inc. was known as Fedeépartment Stores, Inc. This opinion will use the name
Macy'’s throughout to avoid confusion. (See Noeth Aff. § 2.)
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The SIS Program prescribes a four-step meder resolving workplace disputes within

the company:

Step 1: The “Open Door” policy. Employees ancouraged to bring their concerns to a
supervisor or local management team.

Step 2: If the employee is not satisfiedhathe resolution at Step 1, he may submit a
written request for review to the Corpte Associate Relations department. An
investigation is then calucted by an executive or designee not involved in the
underlying dispute.

Step 3: If the employee is not satisfied with the Step 2 decision, and the claim involves
legally protected rights, themployee may proceed to StépIf the dispute involves
layoffs, harassment, discrimination, reductiorfidrce or other statory violations, the

claim is directed to the SIS Office, whexgrofessional trained in such issues will
investigate it. Other disputes, such as thietaed to termination or final warnings, may
be submitted to a Peer Review Panel. itimnee case, a decision is made by the SIS Office
or the Peer Review Panel, rmt the local Macy’s management.

Step 4: The final step in@hSIS Program is binding arbiti@n before a neutral, outside
arbitrator. Macy'’s statesdhthis arbitration provisiors “not a mandatory term and
condition of employment.” Rather, employees given the option to eut of Step 4 of
the SIS Program if they wish.

(Noeth Aff. 1 11; Ex. A))

Employees are automatically covered by 8tep 4 binding arbdtion provision unless

they choose to opt out within 30 days of thering date by completing a written form and

returning it to the SIS Office._(Id., Ex. A at 7ifjan employee does not opt out of Step 4 within

the required time, both Macy’s and the emplofyeeby agree to be contractually bound to the

arbitration process and waive theght to a civil action in the cots. (Id.) The terms of the SIS

Program provide that the Step 4 arbitratioogaiss applies to “all employment-related legal

disputes, controversies or ¢fa arising out of, or relating, employment or cessation of

employment, whether arising undedégal, state or local decisidra statutory law.” (1d. T 16,

Ex. B at 6.) The terms expresshention Title VII claims as coming within the coverage of Step

4. (1d.)



Macy’s takes multiple measures to ensure that employees are aware of the SIS Program
and of their right to opt-out &tep 4 arbitration. _(See id. §§-30.) First, all new employees
receive a brochure about the SIS Program thatexphll four steps, as well as the employee’s
ability to opt out of Step 4._(Id., Ex. A.) &lbrochure details how arbitration works generally,
describes the costs and procedural rules indplaed contains chartsmoparing the arbitration
process to a civil litigadn. The brochure also explains tiifathe employee does not opt out of
Step 4, then the arbitration process r&img, covers any dispute about the employee’s
employment, and is a waiver by bggérties of the rightto a civil action and jury trial. Also
enclosed with the brochure is the SIS Plan Docurtieat sets forth the details of the program in
further detail. (Id., Ex. B.)

At the back of the brochure is a simple faimat the employee may fill out and return to
the listed address to optit of Step 4. The form reiteratést the employee should read the SIS
Program details carefully, and satthat if the employee wishes to opt out of Step 4, the form
must be returned within 3fays from his hire date.

Upon receipt of the SIS Brochure, the employee is required to physically or electronically
sign a form acknowledging that he has receivatiraviewed the SIS Program materials. The
form states that the employee understandsahatcepting his job at Macy’s he is agreeing to
be covered by all four steps of the SIS Program, that this program will encompass all
employment disputes, and thregt understands the 30 day deasllamd procedures for opting out
of Step 4 mandatory arbitration. Macy'’s Ipasvided a copy of Teah’s acknowledgment form
with his electronic signature, (Id., Ex. D.)

New Macy’s employees also participate iniaperson new hire training session. Teah'’s

personnel record indicates that he participatatie new employee training on March 8, 2010.



(Edwards Aff. 1 9, Ex. A.) During this tramg, the new employee is provided with the SIS
Brochure, Plan Document, and opt out formtrainer also plays a deo explaining the SIS
Program and the ability to opt oufNoeth Aff. 29, Ex. F.) Finally, in the employee service
center at the location where Teah workedreéhhangs a poster describing the 4-step SIS
Program. (Edwards Aff.  10.) The poster asntains the SIS websiggldress that provides
employees access to all the program details and documents. (Noeth Aff.  27.)

Teah has not disputed that he signed ttke@eledgment form, or #t he received and
understood the SIS Program materaisl opt out form described above.

Teah filed this Title VIl aton on March 17, 2011, allegingahhe was fired from his
position as sales associate on June 30, &i¥lerforming an unauthorized markdown.
(Complaint § 8.) Teah alleged that he hadivetkinadequate trainingr his position, and that
he believed his termination wasfact motivated by discrimination based on sex and race. (ld.)
Macy’s has submitted that a diligent searckheir records reveals that Teah never filed a
request to opt out of the SISept4 binding arbitration. (Noethff. T 30; Edwards Aff.  11.)

Macy'’s thus brought this motiseeking to compel arbitration.

II. APPLICABLE LAW AND STANDARD OF REVIEW

The central provision of the Federal Arbitom Act (“FAA”) provides that “[a] written
provision in any . . . contract lencing a transaction involving onerce to settle by arbitration
a controversy thereafter arising adtsuch contract or transamti . . . shall bealid, irrevocable,
and enforceable, save upon such grounds asaxat/ or in equity for the revocation of any
contract.” 9 U.S.C. § 2. The FAA evidencessteong federal policy favorg arbitration as an

alternative means of disputesolution.” JLM Indus., Inc. \&tolt-Nielsen SA, 387 F.3d 163, 171




(2d Cir.2004). Under 8 3 of the FAA, a distratiurt, upon applicatioby one of the parties,
“must stay proceedings if satisfied that the patieage agreed in writing to arbitrate an issue or

issues underlying the district court proceedindcMahan Securities Co. L.P. v. Forum Capital

Markets L.P., 35 F.3d 82, 85 (2d Cir.1994). The Act thus “leaves no place for the exercise of
discretion by a district court, but instead mand#tasdistrict courts shall direct the parties to
proceed to arbitration on issues as to Wwtao arbitration agreement has been signed.”

WorldCrisa Corp. v. Armstrong, 129 F.3d 71, 24 Cir. 1997) (quoting Dean Witter Reynolds

Inc. v. Byrd, 470 U.S. 213, 218 (1985)).
Arbitration clauses in employmecontracts, other than th@sf transportation workers,
are governed by the FAA, and their scope maperly extend to Title W claims brought by the

employee._See EEOC v. Waffle House, 1684 U.S. 279, 289 (2002) (“Brtoyment contracts,

except for those covering workers engagedandportation, are coverég the FAA.”); Circuit

City Stores, Inc. v. Adams, 532 U.S. 105, 123 (2q0the Court has been quite specific in

holding that arbitration agreements can bieeed under the FAA without contravening the
policies of congressional enactnt giving employees specificqiection against discrimination

prohibited by federal law.”); Gold v. Desghe Aktiengesellschaft, 365 F.3d 144148 (2d Cir.

2004) (“[The] conclusion that Gold's Title VIlaims were arbitrable was clearly correct.”);

Desiderio v. National Assoc. of Securitgsalers, Inc., 191 F.3d 198 (2d Cir. 1999) (FAA

applies to Title VII claims); EEOC v. Rappapdttertz, Cherson & Rosenthal, P.C., 273 F.

Supp. 2d 260, 264 (E.D.N.Y. 2003) (noting that it i®lwestablished that Title VII claims are
arbitrable” under the FAA). Acedingly, the Court finds that tHieAA applies to the dispute in

this case.



“Because an agreement to arbitrate is a creature of contract, however, the ultimate

guestion of whether the partiesegd to arbitrate is determined by state law.” Bell v. Cendant

Corp., 293 F.3d 563, 566 (2d Cir.2002); see Firgtddp of Chicago, Inc. v. Kaplan, 514 U.S.

938, 944 (1995) (“When deciding whether the padg®ed to arbitrate a certain matter . . .,
courts generally ... should apply ordinary stktw principles that govern the formation of
contracts.”) There does not app&o be any dispute that Nefwork contract law should apply
where necessary to the present action.

In reviewing motions to compel arbitratinought under the FAAthe court applies a

standard similar to that alpgable for a motion for summajudgment.” _Bensadoun v. Jobe-

Riat, 316 F.3d 171, 175 (2d Cir. 2003); Sandefsorex Capital Markets, LLC, 2011 WL

5980202, at *3 (S.D.N.Y. 2011). “If theris an issue of fact as ttee making of the agreement
for arbitration, then a trial isecessary.” Bensadoun, 316 F.3d&%. However, “[i]f the party

seeking arbitration has substate@the entitlement [to arbitrati] by a showing of evidentiary
facts, the party opposing may not rest on a dénibmust submit evidemtry facts showing that

there is a dispute of fact to be trie@ppenheimer & Co. v. Neidhardt, 56 F.3d 352, 358 (2d.

Cir.1995).

1. DISCUSSION

Having already concluded that the FAA apptieshe arbitration agreement in this case,
and that a valid arbitration clause may encorsfate VIl claims, the only remaining questions
are whether the parties agreedtbitrate disputes pursuantdwalid contract, and whether
Teah’s complaint falls withithe scope of that agreement. See Rappaport, 273 F. Supp. 2d at

264; Bird v. Shearson Lehman/AmericaxpE Inc., 926 F.2d 116, 118 (2d Cir. 1991). The

Court has no difficulty answeringdbe questions in the affirmative.
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1. The Parties Agreed to Arbitrate Disputes

First, the uncontroverted record clearly bBthes that the parseagreed to arbitrate
disputes arising out of Teah’s playment at Macy’s. It is ofourse “well settled” under New
York law that arbitration will not be compelled absent a “clear, explicit and unequivocal

agreement to arbitrate.” Fiveco, Inc. v. Hgldel N.Y.3d 140, 144, (2008) (internal quotation

marks omitted). However, “[a] contract mayfoemed by words or by conduct that demonstrate

the parties' mutual assent.” Manigault v.dMig East, LLC, 318 Fed. App’x 6, 8 (2d Cir. 2009)

(citing Beth Israel Med. Ctr. Horizon Blue Cross & Blue Shield of N.J., 448 F.3d 573, 582 (2d

Cir.2006);_ Maas v. Cornell Univ., 94 N.Y.2d 87, 984(1999)). Under New York law, “[t]he
manifestation or expression afsent necessary to form a aact may be by word, act, or
conduct which evinces the intentiohthe parties to contractA party's conduct indicates assent
when ‘he intends to engage in the conduct amads or has reason to kndhat the other party

may infer from his conduct that he assentd.&ibowitz v. Cornell Univ., 584 F.3d 487, 507 (2d

Cir. 2009) (quoting Maffea v. Ippolit@47 A.D.2d 366, 668 N.Y.S.2d 653, 654 (1998);
Restatement (Second) Gbntracts § 19(2)).

Accordingly, courts in thisircuit have already uphelddgtMacy’s SIS Program as an
enforceable arbitration agreement in casesluing employees who began working at Macy’s
prior to the program’s conception, and who wlater notified their right to opt out of the

arbitration provision and faileid do so._See Manigault v. [égis East, LLC, 318 Fed. App’x 6,

8 (2d Cir. 2009) (“Here, [plaintiff] continued t@ork after receiving rntice of the SIS program.
[She] therefore agreed to arbitration by coumitig with her employment. . . . . "); DuBois v.

Macy'’s East Inc., 338 Fed. App’x 32 (2d Cir. 20@“As DuBois continued employment with

Macy's after receiving notice of the new dispigsolution program and as he has not presented



sufficient evidence to allow a reasonable factér to conclude that he opted out of the
associated mandatory arbitration, his camtthemployment constituted acceptance of the
modification of the terms of his employment talide such mandatory arbitration.”); cf. Circuit

City Stores, Inc. v. Najd, 294 F.3d 1104, 1109 @r. 2002) (“Here, however, where the import

of [employee’s] silence was apparent as if he signed his conseve may infer assent. . . .
When, as here, inaction is indistinguishable frmrart acceptance, we may conclude that the
parties have come to agreement.”).

Here, not only did Teah mangehis assent by declining ¢épt out of Stepl after being
informed through multiple channels lof ability to do so, the record also demonstrates that Teah
electronically signed a document at the commenagewiehis employment stating that he agreed
to be bound by the arbitration preian unless he opted out within 30 days. See Noeth Aff., Ex.

D; Rodriguez v. Four Seasons Hotelg].| 2009 WL 2001328 (S.D.N.X2009) (arbitration

agreement enforceable against employee sidpoed document stating he would be bound by
arbitration provision unless he opted out, and eyg® failed to opt out). Teah has not made
any attempt to argue that he did not undesthe SIS acknowledgment form, that he was not
adequately informed of his opttatights, or that he in faettempted to opt out. Moreover,
“[ulnder New York law, in the absence of fraodother wrongful conduct, a party who signs a
written contract is conclusivelygresumed to know its contents and to assent to them, and he is

therefore bound by its terms and conditions.” Resgive Cas. Ins. Co. v. C.A. Reaseqguradora

Nacional De Venezuela, 991 F.2d 42, 46 (2d T3903) (citing Level Export Corp. v. Wolz,

Aiken & Co., 305 N.Y. 82, 87 (1953)); see Gold, 365 F.3d at 149.
Teah argues that because his employment was at-will, he cannot be contractually bound

by the arbitration agreement. This contentionsamlerit. The fact that Teah’s employment was



terminable at will does not mean that he cannot be bound by an agreement to arbitrate disputes
that arise out of his employment or terntioa. See DuBois, 338 Fed. App’x at 33 (at-will
employee may nonetheless assent to be bbumdher “terms of employment” including

arbitration agreement); Smith v. Profes®sl Security Bureau, 225 F. Supp. 2d 395, 398

(S.D.N.Y. 2002) (upholding at-wikmployment agreement that also required arbitration);

Bottini v. Lewis & Judge Co., 621 N.Y.S.2d 753, 18d Dep't 1995) (in at-will employment

“defendant was free to modify the terms of ptdf's employment, sulgct only to plaintiff's

right to leave his employment if he found thew terms unacceptable”); Matter of Ball (SFX

Broadcasting Inc.), 665 N.Y.S.2d 444, 446¢3d Dep’t 1997) (at-will employee bound by
arbitration agreement). Thereciearly adequate consideratiom the arbitration agreement, as
it binds both parties to arbitratieeir claims, and formed part afvalid employment agreement.

See Sablosky v. Edward S. Gordon Ccc, @3 N.Y.2d 133, 137 (1989) (“If there is

consideration for the entire agreement that fBcsent; the consideratio supports the arbitration

option, as it does every other obligation in theeagnent.”); Matter of Ball, 665 N.Y.S.2d at 446

(“In this unilateral at-willemployment contract, considéom for SFX's promise to pay
petitioner for her services isdnd in her rendition ahose services which benefited SFX. Thus,
because the employment contraets supported by consideratiorg tiigreement to arbitrate was
likewise supported by cmideration.”).

The Court thus concludes that a contracaggeement to arbitrate employment disputes

was properly formed between Teah and Macy'’s.



2. The Arbitration Agreement Was Not Unconscionable

Teah also argues briefly that he does ndéietse an arbitration will be fair. The Court
will interpret this as a claim th#te arbitration agreement is unconscionable, but finds that such
an argument lacks merit.

“[Q]Juestions of contractual validity relatirig the unconscionabilitgf [an] arbitration
agreement must be resolved first, as a mattstadé law, before comefling arbitration pursuant

to the FAA.” Cap Gemini Ernst & Yound).S., L.L.C. v. Nackel, 346 F.3d 360, 365 (2d

Cir.2003). Under New York law, a contractivde found unconscionable when it is “so grossly
unreasonable . . . in the light of the mores andhless practices of the time and place as to be

unenforceable according to its literal teri@illman v. Chase Manhattan Bank, N.A., 73

N.Y.2d 1, 10 (1988). Generally, a contract must be both procedurally and substantively
unconscionable to warrant invalidation. “Theg®dural element of unconscionability concerns
the contract formation process and the alldgekl of meaningful choice; the substantive

element looks to the content of the contraetr se.” State v. Wolatz, 468 N.Y.S.2d 131, 145

(1983);_see also Desiderio v. National Asf'isec. Dealers, Inc., 191 F.3d 198, 207 (2d

Cir.1999) (“A contract or clause unconscionable when there is an absence of meaningful

choice on the part of one ofetlparties together with conttaterms which are unreasonably

favorable to the other party.” (quotation marksiteen)); Nayal v. HIP Network Servs. IPA, Inc.,
620 F. Supp. 2d 566, 571 (S.D.N.Y. 2009).

As noted previously, Teah does not apfearontest the pre@sses surrounding the
formation of the arbitration agreement. Moren\a recent Second Cititgase held that an
arbitration agreement was not procedurallyanscionable under New York law even though it

was offered on a “take it or leave it basis,” dimel plaintiff argued thaghe had not read or
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understood the agreement. Ragone v. Atlavitieo at the Manhattan Center, 595 F.3d 115, 122

(2d Cir. 2010). Here, in contragteah was given the option to epit of Step 4 while retaining
his employment at Macy’s, the terms of the BISgram were provided to him in plain terms
through a variety of channels, and he has noteat¢juat he failed to read or understand those
terms. The Court thus concludes that thee@gent is not procedurally unconscionable.

In the absence of procedurtaiconscionability, it is only iflexceptional cases where a
provision of the contract is smtrageous as to warrant holgiit unenforceable on the ground of
substantive unconscionability alone.” Gidm 73 N.Y.2d at12; Ragone, 595 F.3d at 122.
However, the Second Circuit and the Supreme Qwawe also emphasized that a federal court
should only compel arbitration ofséatutory claim, such as a TiN&l claim, “if it is clear that
‘the prospective litigant effectaly may vindicate its statutory cseiof action in the arbitral
forum,” such that the statute under which itsrakare brought ‘will catmue to serve both its

remedial and deterrent function.” 1d. B25 (quoting Mitsubishi Motors Corp. v. Soler

Chrysler-Plymouth, Inc473 U.S. 614, 637 (1985)). The arbiivatagreement in this case was

not substantively unconscionable.

The procedures prescribed by SIS Stepednat unduly favorable to Macy’s. Step 4
arbitration is binding on both treampany and the employee, with respect to claims brought by
either party. (Noeth Aff., Ex. Bt 6.) An arbitrator is mutuglselected from a panel of seven
provided by the American Arbitration Assoéaat. (Id. at 8-9.) The employee may be
represented by an attornagd, if the employee declines attey representation, Macy’s agrees
that it also will forego having aattorney present at the arbttoa. (Id. at 9.) During the

arbitration process, the partiase entitled to discovery and yneall witnesses on their behalf.
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(Id. at 9-11.) The burden of proof is a prepaatee of the evidencend rests with the party
bringing the arbitration or cougriclaim. (Id. at 12.)

The Court also believes that Step 4 all@msemployee adequately to vindicate his Title
VIl rights. The SIS Program terms expressatesthat they do not phibit an employee from
filing a charge or complaint with a govenent agency such as the EEOC—although upon
receipt of a right to sue letter, the claim musintiproceed to arbitratio(Noeth Aff., Ex. B at
7.) Step 4 employs the same statute of limitatasthe substantive law applicable to the claim;
the time it takes for the employee to completeps 1-3 is added onto this limitations period.

(Id. at 8.) An employee who requests an aalittn is only required tpay the lesser of one

day’s pay or $125, which is refunded in the event the employee prevails. (Id. at 14-15.) Macy’s
also agrees to reimburse the employee for §2t600 of legal fees per 12-month period, subject
only to an exception for claims that the arbitratetermines were “frivolously filed.”_(ld. at

15.) Thus, to the extent the Second Circuit régeaxpressed skepticism that it would compel
arbitration of a Title VII claim where the attation agreement provided a 90-day statute of
limitations or mandated that attorneys’ feesabarded to the prevailing party, no such concerns
are present in this case. See Ragone, 595 F.3d at 125-126.

In sum, there is nothing in the record to sugtjest Step 4 arbitrain would not be a fair
and just way to resolve a Title VIl dispute, or would in any way discourage an employee from
bringing such a claim. Indeed appears that Macy’s has gomesome lengths to anticipate
possible objections to arbitrati agreements, and to make sure that the SIS Program is more
generous that the baseline requirementsusTthe Court concludéisat the SIS Step 4

agreement is not unconscionable.
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3. Teah's Claim Falls Within the Scepf the Arbitration Agreement

Here, the SIS Program documents cleatéfe that Step 4 will apply to “all
employment-related legal disputes,” includinggé “arising under fedal, state or local
decisional or statutory law” andgressly lists Title VII claims agn example. (Noeth Aff., EX.
B at 6.) The Court thus condes that Teah'’s claim falls withthe scope of the arbitration
agreement, and that Teah was properly on noticeothiiling to opt out of Step 4, he would be

bound to use arbitration as the exclusive recoiasa Title VII claim. _See Cronas v. Willis

Group Holdings Ltd., 2007 WL 2739769, at *10 (\Dy¥. 2007) (“[C]ourts have required

employees to arbitrate discrimination claimsyowhere the arbitration clause specifically
‘placed the employee plaintiff on notice thatdreshe was waiving his or her right to bring

employment discrimination claims in the fedlecourts.” (quoting Hoffman v. Aaron Kamhi,

Inc., 927 F. Supp. 640, 644 (S.D.N.Y.1996)).

4. Stay or Dismissal of the Present Action
The Court notes that, in comding that this matter must beferred to arbitration, it “can
exercise its discretion to stay the proceedingaor conclude that the litigation should be

dismissed.”_Guida v. Home Savings of Area, Inc., 793 F. Supp. 2d 611, 620 (E.D.N.Y.

2011) (citing_Salim Oleochemicals v. M/V $ipshire, 278 F.3d 90, 92-93 (2d Cir.2002)). The

decision to dismiss the action, rather than stay it under § 3 of the FAA, has the consequence of
making the court’s order immediately appe&dadnd thus may slow down the process of
actually arbitrating the disputed. In light of the fact thathe Second Circuit has expressed the

view that “[ulnnecessary delay tife arbitral proceshirough appellate resw is disfavored,”
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the Court believes a stay is mappropriate than the disrsad requested by Macy’s. Salim

Oleochemicals, 278 F.3d at 93.

V. CONCLUSION
For the foregoing reasons, the defendant’dando compel arbittion is granted, and
this action is stayed pursuant to § 3 of #A. The Clerk of Court is directed to
administratively close this case, subject tdasg reopened for the purpose of any additional

action necessary following the arbitration proceedings.

SO ORDERED.

Dated: Brooklyn, New York
December 29, 2011

/sl
Garol Bagley Amon
ChiefUnited StateDistrict Judge
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