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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________________ X
WD MUSIC PRODUCTS, INGC.
Plaintiff, NOT FOR PUBLICATION
MEMORANDUM AND ORDER
-against 11CV-01588 CBA) (JO
ANTHONY MULLER and DDDDC, INC,
Defendans.
_______________________________________________________________ X

AMON, ChiefUnited States District Judge:

The paintiff WD Music Products, Inc., WD”) filed this action on March 31, 2011,
alleging thathedefendants Anthony Muller and DDDDC, Inbreached a written services
agreement with WD by overcharging for serviagslawfully seizing and converting W§’
websites, and by othwise preventing it from performingternetsales. The plaintiff has akady
brought two actions against the same defendants in New York State Supreme Court, bath of whi
weredismissed. Theafendants move to dismiss the instant action as barred by the do€trine
resjudicata.

BACKGROUND

WD is a retailer and distributor glitar parts and related producisid sells its prodis
on its own company website. This dispute involves a contract entered into o&iwker and
WD in 2004, pursuant to which Muller was to provide certain ordargices to increase W®
internet ales. According to the complaint, the contract provided that Muller would be
compensated by commission, based on §VilXrease in monthly internet saledMuller began
work in August 2005 and issued monthly invoices through August 2dié complaint a#iges

that Muller worked closely with Brian Garrison, and employee of WD, albo assisted Muller
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with online website work for some of his other customers. According tmthelaint,it was one
of Garrisons duties to advise Muller of WB monthly interet salesand WD management relied
on Garrison to report such sales.

The complaintlleges that Mullefalsely inflatedWD'’s internet salefiguresin order to
obtain unearned commissions. In the spring of 200@ceaountant discovered the discrepancies
in Muller’s billing while performinga review of WDs sales. When confronted with the
accountaris analysis, Muller allegedly threatened to shut WD’s business dowrsaiad‘the
content of WD’s websites. The complaint further alleges thvdujlér had taken nearly total
control of critical programs, functions aadtually taken title to certain computer programs,
‘shopping cart programsyithout WD s knowledge or consehiand that Muller had confidential
internet sales records secretly and automégisant directly to an email address he controlled
without WD’s knowledge or consent.

In August 2007, WD initiated an action against Muller and DDDDC,iinthe New York

State Supreme Court, Suffolk Coumntyder the captioWD Music Products, Inc. Wuller, Index

No. 24499/07 (First Actiori). The case was assigned to Justice Baisley. The amended
complaint in the First Action asserted seven causes of actions againsetigadés — including

breach of contract, fraud and conversion — based upolefgudonduct in connection with his
performance of the June 2004 contratttalleged, among other thing$at Muller converted

website functionality to his control, overcharged in his invoices, “subvevtgalemployee

Garrison, and threatened to shut down the WD website. On October 3i#0068fendants
movedunder CPLR § 3126 to strike the pleadings and enter a default judgment on the grounds that
theplaintiff willfully and deliberately disregarded its discovery obligationa.the alternativethe
defendants sought amder directinghe plaintiff to comply with certain discovery requests. On
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January 29, 2009, the state court issued an order dir¢leangaintiffto provide full, complete,
and substantive responses to allhaf defendant®utstanding discovery demandsThe order
statedthat shouldhe plaintiff fail to timely complythedefendantsvould be permittedo submit
an order strikinghe plaintiff'scomplaint. On September 18, 2009, the state court issued an order
strikingthe plantiffs amended complaint, dismissitigeplaintiff’s claims in the first action, and
denyingtheplaintiff’s crossmotion for summary judgmentKirst Dismissal Ordéy.

On or about December 2, 20@8e plaintiff commenced a second action agamastler
and DDDDC, Incin New York Supreme Court, Suffolk County under the capiitih Music

Products, Inc. v. Muller, et al., Index No. 47623/09 (“Second Ac}iormhe Second Actiowas

also assigned to Justice Baisley, as a related case, ardlegsalfacts related tduller's
performance under the June 2004 contract. It asserted causes of action forrftduitinge
records and lost profits, described Multecontrol over WDs websites, and alleged that WD was
being overcharged by Muller under thelief that internet sales wereneasing. On May 19,
2010, Justice Baisley dismissed the Second Action as barred under the doce#adntata
(“Second DismissdDrderf). The plaintiff appealed éhSecond Dismissal Order, but the appeal
was dismssed by the Appellate Division, Second Department, as untimely filed.

The plaintiff initiated this action on &ch 31, 2011

DISCUSSION
l. Res Judicata

The defendants move pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure to
dismiss the complaint as barred by the doctrineeefudicata. “Res judicatahallenges may
properly be raised via a motion to dismiss for failure to state a claim undedR(i)(6).”

Thompson v. County of Franklin, 15 F.3d 245, 253 (2d Cir. 1994). When a defendantesises
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judicata as a defense afidt is clear from the face of the complaint, and matters of which the court
may take judicial notice, that the plaintdéfclaims are barred as a matter of,fadismissal under

Rule 12(b)(6) is appropriate. Conopco, Inc. v. Roll Int’l, 231 F.3d 82, 86 (2d Cir. 2000).

Under the doctrine afes judicata, a plaintiff s claims are barred as a matter of law by a
previous action where: “(1) the previous action involved an adjudication on the merits; (2) the
previous action involved the [parties] those in privity with themand (3) the claims asserted in

the subsequent action were, or could have been, raised in the prior’ adgide.v. Freemar?266

F.3d 78, 91 (2d Cir. 2001) (quotations and citations omitted).
This case turns on the preclusive effect of a prior state court judgment eral faction.
“[A] state court judgment has the same preclusive effect in federal courfudgtnent would

have had intate court. Burka v. New York City Transit Auth., 32 F.3d 654, 657 (2d C294).

Therefore, to determine the preclusive effect of the state court actithns ease, the Courtriust
determine what preclusive effect a New York state court would[thieeplaintiff s] previous

actions! Hameed v. Aldana, 296 Fed. App’x 154, 138 Cir.2008)

Under New York law, “the doctrine of res judicata, or claim preclusion, provides that a
final judgment on the merits of an action precludes the parties from relitigatieg ig&t were or

could have been raised in that action.” Duane Reade, Inc. v. St. Paul Fire & Marin®.ln8Q0C

F.3d 190, 195 (2d Ci2010) (internal citations and alterations omittedNew York law dictates
that in deciding whether a claim is one which wasould have been raised in a prior action, the

guestion is whether the claifaris[es] out of the same transaction or series of transattions

involved in the prior action.Hameed 296 Fed. Apjx at 155 (quoting O'Brien v. City of
Syracuse54 N.Y.2d 353, 357 (1981)).
There is no question that both the state court actions and the instant action ariskeout of t
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same transaction or series of transactions. The pl&ntitiims in all three actions center on the
defendants’ performance under the June 2004 contract, and are based on allegatiens that
defendants improperly billed under those cacis, use@nemployee of WD for their purposes,
and ultimately seized control of W®website, causing WD to lose internet sales.

At issue in this case is whether the claims in the previous action were adjdadioahe
merits. Under New York law, an action need not be triegutigment to constitute a final

adjudication on the meritsSee, e.g.Yonkers Contracting Co. v. Port Authority Trans-Hudson

Corp, 93 N.Y.2d 375, 380 (1999)*A dismissal with prejudicé generally signifies that the court
intended to dismiss the actioon’ the merits that is, to bring the action to a final conclusion

against the plaintiff Yonkers Contracting, 93 N.Y.2d at 38GHowever “[w]here a plaintiffs

noncompliance with a disclosure order does not result in a dismissal with prejudioerder of
preclusion or summary judgment in favor of defendant so as to effectively closéfi@gnof,
dismissal resulting from the noncompliance is not a merits determination sbaas to

commencement of a second actiorMaitland v Trojan Elec. & Mach. Co., 65 N.Y.2d 614,

615-16 (1985).

Both parties devote the bulk of themotionpapers to disputing whether, under New York
law, the First Action was dismissed on the merits. The First Dismissal Ordéasas on
plaintiff’s “overall pattern of persistent and willfulmmompliance” with discovery demands and
court orders. (First Dismiss@lrder 3.) Althoughthestate courtlismissedhe plaintiff s
complaint,theFirst Dismissal @derdid not state that the dismissal wasth prejudice,” and it
was not accompanied by an order of preclusidme plaintiffs therefore argue that it was not a
dismissal on the merits. The defendants, on the other hand, argue that the FisstaDcher
should nevertheless be granted preclusive dffecause it was the clear intent of the order to
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dismiss the action with prejudice.

The Court need not decidethe first instancevhether theFirst Dismissal Ordewasan
adjudication on the meritender New York lawbecause that determination has already beste
by Justice Baisleyn the Second Action. [T]he Full Faith and Credit Act requires that federal
courts givda] statecourt judgmat, and particularly [a] state colstresolution of th res judicata
issue, the same preclusive effect it would have had in another court of thetatetie Barsons

Steel, Inc. v. First Alabama Bajk74 U.S. 518, 528.986) see als@est v. Ruff, 961 F.2d 1064,

1065 (2d Cir. 1992) State court judgmentse to be given the same preclusive effect in federal
court as they would be given in the courts of the state itself. Thaspl&intifff would be barred
from relitigating the same issues or claims in a New York state court, he wilealsarred in th
instant mattef. (internal citations and quotation marks omitted)).

In Hameedthe Second Circuit addressed the applicability of éagudicata doctrine to a
district court action that was preceded by three state court actionsat tasie, the third state
court action was dismissed by the New York State Supreme Court as baresguoicata
grounds, in light of the two prior actions which arose from the same facts andsteoges and
which were dismissed. 296 Fed. App’x at 155. The SecomdiClveld that that the state
court’s decision dismissing the third actionres judicata grounds itself create[d] a preclusive
effect; and thus found that the district court correctly dismissed the federal actiesjadicata
grounds. Id.

Like in Hameed, the state colsrtlecision dismissing the Second Actionresjudicata
grounds itself creates a preclusive effedthe Second Dismissal Order—whiahcidentallywas
Justice Baisles interpretation of his own orderthe First Actior—expresky found that the First
Dismissal Ordewas issued withithe intent to [] preclude the plaintiff from continuing to pursue
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its claims against defendarits(Def. Dec., DE # 11, Ex. l.)Justice Baisleyhereforefoundthe
Second Action barred by principlesresjudicata, and dismissed with prejudice. Thé-ull
Faith and CrediAct requires this Court to give preclusive effecthat determination.
Accordingly, the plaintiffs complaint is dismissed as barred by the doctrimesgtidicata.

. Sanctions

The cefendants move for sanctions under Rule 11 of the Federal Rules of Civil Procedure

and 28 U.S.C. 8§ 1927. “A pleading, motion or other paper violates Rule 11 either when it has
been interposed for any improper purpose, or where, after reasonable inquiry, a sbmpete
attorney could not form a reasonable belief that the pleading is well groundetlandas
warranted by existing law or a good faith argument for the extension, modificatreversal of

existing law. Kropelnicki v. Siegel, 290 F.3d 118, 131 (2d Cir. 2002) (citations and quotation

marks omitted) “Even if the district court concludes that the assertion of a given claim violates
Rule 11, . . . the decision whether or not to impose sanctions is a matter for treediearétiori.

Perez v. Posse Comitatus, 373 F.3d 321, 325 (2d Cir. 2004).

Likewise,under 28 U.S.C. § 1927:

Any attorney or other person admitted to conduct cases in any court of thé Unite
States or any Territory thereof who so multiplies the proceedings in @ey ca
unreasonably and vexatiously may be required by the court to satisfy prdomal
excess costs, expenses, and attornies reasonably incurred because of such
conduct.

Sanctions under 8 1927 may be impoSealy when there is a finding of conduct constituting or

akin to bad faith” In re 60 East 80th Street Equities, Inc., 218 F.3d 109, 115 (2d Cir. 2000)

(quotingSakon v. Andreo, 119 F.3d 109, 114 (2d €897). Under the circumstances, the Court

will not impose sanctions Neither the standasf Rule 11 nor those of 8§ 1927 have been met by

the filing of this action.



CONCLUSION
For the reasons stated above, the complaint is dismissed under the abcesnpedicata.
The defendantsmotion for sanctions is deniedThe Clerk of Court isidected to enter judgment

in accordance with this order and to close the case.

SO ORDERED.

Dated: Brooklyn, N.Y.
Decembef8, 2011

Is/
Carol Bagley Amon
Chief United State®istrict Judge




