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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SHIRLEY WRUBEL, as Trustee for the Sara
Hollander Irrevocable Life Insurance Trust,

Plaintiff, ORDER
11 CV 1873 (WFK)(LB)
-against

JOHN HANCOCK LIFE INSURANCE
COMPANY,

Defendant.

BLOOM, United States M agistrate Judge:

Plaintiff moves to disqualify the law firm of Kelley, Drye & Warren, LLP from
representing defendaim this action For the following reasons, plaintiff's motion to disqualify
is denied.

BACKGROUND

Plaintiff commenced this actiom New York State Supreme Court, Kings County, on
December 10, 2010, and defendant removed it to this Court on Apgi01%, (Docket entry 1.)
Plaintiff, as trustee of the Sara Hollander Irrevocable Life Insurance Tlaists thatdefendant
owes the Trust temillion dollarson two life insurance policies issued to Sara Hollander in
2008. Hollander died on December 13, 2009. Plaintiff filed a claim for benefits under the
policies on October 26, 2010, and defendant has not paid the cl&@iefendant asserts
counterclaims against plaintiff fointer alia, rescission of the policies based on material
misrepresentationand fraudulent inducement. (Docket entry 31.) The Court held the initial
pretrial conference on August 30, 2011 and set the deadline for the completion of discovery.
Since that time, discovery has been exterfdedtimes; all discovery is currentlycseduled to

close on August 1, 2012.
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On March 29, 2012, plaintiff requested a-pmetion conference regardirggmotion to
disqualify the law firm of Kelley, Drye & Warren, LLP and to stay the d#joosof Herman
Jacobowitzpending the Court’'s decision ae motion to disqualify. (Docket entry 27.)
Plaintiff argues thatloshua Berman, who is now a parta¢iKelley, Drye & Warren, LLP
represented the Trust in this matter when he worked at his prior law firm. Defepteosed
plaintiff's motion to digualify and for a stay. (Docket entry 28.) Plaintiffenrequested that
the Court review the emaiksxchanged betweedacobowitz andermanin camera. (Docket
entry29) The Court granted plaintiff's request and the emails were peatdiorthe Court’sin
camera review. Judge Kuntz held a conference on April 5, 2012 to address plaintiff's motion to
disqualify. Judge Kuntz denied plaintiff's request to stay discovery pending the resolutioa of
motion to disqualify and stated that the motion would be decided without further hridficige
Kuntz has referred plaintiff’s motion to disqualify to me.

DISCUSSION
“Whether to disqualify an allegedly conflicted attorney or firm is left to thertto

discretion.” Am. Int'l Grp., Inc. v. Bank of Am. Corp.11 Civ. 612 (BSJ), 2011 U.S. Dist.

LEXIS 141012, at *94S.D.N.Y. Dec. 6, 2011(citation omitted). “Disqualification is disfavored
in this Circuit and, as a result, the party seeking it must meet a high standard difgbooefit is
granted.” Id. “Although the American Bar Association (‘ABA’) and state disciplinary sode
provide valuable guidance, a violation of those rules may not watisgualification Instead,
disqualificationis warranted only ifan attorneys conduct tends ttaint the underlying trial.”

GSI Commerce Solutions, Inc. v. BabyCenter, L.l 818 F.3d 204, 209 (2d Cir. 2010) (quoting

Bd. of Educ. v. Nyquist590 F.2d 1241, 1246 (2d Cir. 1978jher citation omitted)

“Disqualification may be warranted where the attorney is in a position torivdeged

information gained from a former client, to the advantage of a current clidmslie Dick
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Worldwide, Ltd. v. SorosNo. 08 Civ. 7900 (BSJ)(THK), 2009 U.S. Dist. LEXIS 63192, at *23

(S.D.N.Y. July 22, 2009) (citation omitted}In cases of successive representation, [the Second
Circuit has]held that an attorney may be disqualified(1) the moving party is a former client
of the adverse partgy counsel;(2) thereis a substantial relationship betweer gubject matter
of the counsel’s prior representation of the moving party and the issues in the meseitt |
and (3) the attorney whose disqualificatisrsought had access to, or was likely to have had
accesgo, relevant privileged information in the course of his prior representation of the’clie

Hempstead Video, Inc. v. Inc. Vill. of Valley Stread09 F.3d 127, 133 (2d Ci2005) (quoting

Evans v. Artek Sys. Corpr715 F.2d 788, 791 (2d Cir. 1983)).

“While there is no single, wellefined test used to determine whether an attechegt
relationship exists, courts have considered the following six factors relevant to determining
whether an attorneglient relationship exists:

1) whether a fee arrangement was entered into or a fee paid; 2) whethttem wri
contract or a retainer agreement exists indicating that the attorney accepted
representation; 3) whether there was an informal relationship whereby the
attorney performed legal services grttusly; 4) whether the attorney actually
represented the individual in one aspect of the matter (e.g., at a deposition); 5)
whether the attorney excluded the individual from some aspect of a litigation in
order b protect another (or a) cliestinterest;6) whether the purported client
believes that the attorney was representing him and whether this belief is
reasonable.

Leslie Dick Worldwide, Ltd.2009 U.S. Dist. LEXIS 63192, at *28 (citations omitted). When an

attorney “attempt[s] to show that thewuork for the party seeking disqualification did not put
them in a position to access confidential material, . . . [tjhe inquiry focuses orraldahe
lawyer played in the prior matter, and the nature of the attorney’s relatiomghiphe client.”
Id. at 44. *“[l]f an attorney can demonstrate that her level of involvement in a paerveas
minimal, and that she did not become heavily involved in the fact, a court is free to cahelude
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the attorney was not ‘likely’ to have had access to confidential informatiloin &t 45 (internal
guotation marks and citations omitted).

Defendant contends thathile Berman may have met with Jacobowiegarding the
Trust, Berman was never retained as counsel for the Trust and never communitatdzhwi
Hancock as counsel for the TrustThe emailsreviewedin camera by the Court reflect that
following the death of Hollander, Jacobowitz sought t@ineBerman who then workedt
Meltzer Lippe LLP,on behalf of the Trust. Over the course of three monthslate 2010,
Bermanmetin personwith Jacobowitzon two occasions to discuss thieng of a claim on the
insurance policies, reviewed the claim form before it flad with John Hancock, and spoke to
John Hancock’s investigator regarding the claim. It does not appear that Berendra@ any
contact with plaintiff &irley Wrubel. Berman alsanever entered into a retainerragment
before a retainer agreement was drafted or a retainer feeJpald:oldberger informed Berman
thatthe Trust would be retaining differentattorneyto work on the matterAlthough the parties
discussed paying Berman ftire limited serviceshe had providedthe record does not reflect
thatBerman ever received a feBerman never represented the Trust in any type of proceeding,
but did speak t@ John Hancockvestigator after the claim on théeliinsurance policies had
been fled.

It is undisputed thaBerman’sinteractionswith Jacobowitz were related the subject
matter of this litigation However even assuming than atbrneyclient relationship existed
between Berman and the Trust, the instant record does not reflect thikeityithiat Berman had

access to confidential information regarding the Trudthe emails between Berman and

! Jacobowitavas a former business partner of Hollander and had paid the premiumsadthendife insurance
policies through his business, Classon NY, Inc. (Docket entry 27.)
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Jacobowitz do not reveal any cordittial information and Bermaninvolvementwaslimited to
assisting in the filing of the claim with defendant.

More importantly, even if Berman dithve access teconfidential information regarding
the Trust and the life insurance policies, disqualificatidrKelley, Drye & Warren, LLPwvould
not bewarranted in this case:An attorney’s conflicts are ordinarily imputed to his firm based

on the presumption that ‘associated’ attorneys share client confidences.” ekingsteo, IngG.

409 E3d at 133. “One method of rebutting the presumption is by demonstrating a timely and
effective ethical screen that fences the disqualified attorney from the aitbrneys in the firm

in connection with the case for which the conflict is allegedrh. Int'l Grp., Inc, 2011 U.S.

Dist. LEXIS 141012, at *11 (internal quotationarks and citation omitted)Here, the record
reflects thatBerman has not beemrngagedn the representation of defendantthis matterat
Kelley, Drye & Warren, LLPand has not exchanged any information with those attorneys
representing defendanKelley, Drye & Warren, LLPscreened Berman off from the attorneys
working onthis case inNovember 2011as soon as the firm discoverBérman’srelationship
with Jacobowiz during the preparation of document production. GKkeltey, Drye & Warren,
LLP’s timely and effective screening of Bermamefendant has successfully rebutted the
presumption that Berman shared any client confidences with his new law firm.
CONCLUSION

Accordingly, paintiff’s motionto disqualify the law firm of Kelley, Drye & Warren, LLP
from representing defendantthis actionis denied.
SO ORDERED.

IS/

LOIS BLOOM
United States Magistrate Judge

Dated: June 15, 2012
Brooklyn, New York



