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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

VINCENT ARENA,
Petitioner,

MEMORANDUM & ORDER
- against - 11-CV-1905 (PKC)

ADA PEREZ, Superintendent, Downstate
Correctional Facility,

Respondent.

PAMELA K. CHEN, UnitedStates District Judge:

Petitioner Vincent Arena (“Petitioner”) seeks a wrihabeas corpus pursuant to 28 U.S.C.
§ 2254, challenging his conviction entered on Seybier 29, 2008, in the Supreme Court of the
State of New York, Kings County. Following a jumyal, Petitoner was convicted of one count
of murder in the second degreée violation of New York Peal Law § 125.25(3), and one count
of falsely reporting an incident, in violation of New York Pehaw 8§ 240.50(1). He was
sentenced to an aggregate indeterminate termy#@% to life in prisonPetitioner contends that
his conviction should be vacated as not suppdstesiufficient evidence. For the reasons stated
below, the petition for writ ofiabeas corpusis denied.

BACKGROUND

FACTS

Viewing the facts presented &tetitioner’'s trial in the ght most favorable to the
prosecutionJnited Satesv. Riggi, 541 F.3d 94, 96 (2d Cir. 2008), a reasonable jury could have
found the following.

On the night of September 4, 2005, Petitiomas playing cards and watching television

at a social club in Brooklyn, New York, with hasquaintances John Miréd John Fontana, and
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Matthew Munch. (Trial Tr. (“Tr.”) 266-69 (Munch};r. 670 (Fontana).) Petitioner, Fontana, and
Mirablie were all drinking beer. (Tr. 268 (Munch)At some point, Mirablie placed a phone call
to a friend of his, Anthony Braccia. (Tr. 66Bontana).) At around 3:30 a.m., Braccia and a
friend, Antonio Calandra, arriveat the social club. (Tr. 2120 (Calandra); Tr. 269-70 (Munch);
Tr. 671-74 (Fontana).) Braccia was wearimgnspicuous and expensive looking jewelry.
(Tr. 279-80, 444 (Munch).) Befordhat night, Petibner, Munch, and Fontana had never met
Braccia or Calandra.ld.) The six men—Petitioner, Fontana, Munch, Mirablie, Calandra, and
Braccia—socialized at the club until around 4:45 a.m., when they decided to drive to a nearby
bagel store. (Tr. 217-20 (@eaddra); Tr. 269-70, 272, 275-77 (MUm¢Tr. 671-74 (Fontana).) The
six men rode together in Petitioner's commdrean, which resembled a small school bus, with
Munch driving the van and the other five meeated in the back. (Tr. 220-21 (Calandra);
Tr. 271-75 (Munch); Tr. 674-75 (Fontana).)

When the men arrived at the bagel storeygane went inside except Munch, who stayed
with the van. (Tr. 226-27 (Calandra); 281-82 (Munch); Tr. 678-79, 809 (Fontana).) Petitioner
and Fontana were the first to emerge from tbeestand, as they approached the van, Petitioner
told Fontana that Anthony Braccia was “a jerkoffho “deserves to get robbed.” (Tr. 284-85,
447 (Munch); Tr. 679-80, 685-86, 809, 903, 999 (Fontana).) The athleree men returned to
the van a few minutes latefTr. 284-86, 449-50 (Munch); Tr. 90&¢ (Fontana).) Munch then
began to drive the men to their respective honhMsnch dropped off Mirablie first and Calandra
second, leaving Petitioner, Fontana, and Braedtome in the back of the van. (Tr.285-88
(Munch); Tr. 229-30, 254-55 (Calandra); Tr. 688-89, 907-08, 912 (FontaAllhough Fontana

lived down the street from Mirablie, Fontana did ask to get out of the van when Mirablie was



dropped off, choosing instead to stay in the van. (Tr. 908 (Fontana).) Braccia was still wearing
his jewelry when Calandra was dropped difr. 230 (Calandra); Tr. 287 (Munch).)

As Munch drove the van toward the nexbhoff point, Petitioner stabbed Braccia twice
with a knife and demanded that Braccia rembigejewelry. (Tr. 691-92, 777-78 (Fontana).)
Fontana, referring to the jewelry, told Bracciafitake it off, just take it off.” (Tr. 290, 292,
471-72 (Munch); Tr. 779 (Fontana).) As Munantinued to drive the van, Petitioner continued
to stab Braccia with a knife. (Tr. 780-81 (Forgtah Fontana was not involved in the attack on
Braccia, but, at some point, Braccia forcibly mdnFontana against the windshield of the van.
(Tr. 290-91, 471-74, 476 (Munch); .Tr81-83, 926-27 (Fontan@)In the coursef this physical
struggle, Braccia was stabbed thirty times, and his throat was slashed. (Tr. 290-91, 293, 471-72,
477, 483 (Munch); Tr. 785-87 (FontanaPByaccia died from his sunds in the van, and his blood
covered the inside of the vanshilothes, and the athes of Petitioner and Fontana. (Tr. 295,
478-79 (Munch); Tr. 786-87 (Fontana).) Thédtea Munch stopped the van, and Petitioner and
rolled Braccia’s motionless body out of thenvand onto the street(Tr. 296, 492 (Munch);

Tr. 787, 790 (Fontana).) Braccia’'s body was found ldi@ morning, without any of the jewelry
Braccia had been wearing the night before. (Tr. 138 (Gangi).)

After dumping Braccia’s body, Petitioner, Fontaaag Munch attempted to conceal their
involvement in Braccia’s death. The threenmghanged out of their bloodied clothing and
attempted to clean the bloodstains on the insidRetitioner’s van. (Tr. 297-302, 306-12 (Munch);

Tr. 788-90 (Fontana).) When their attemptsrémove the bloodstains from the van failed,



Petitioner told Munch to abanddhe van on the outskirts of &klyn. (Tr. 314-16 (Munch).)
Petitioner then reported the vansaslen. (Tr. 594-97 (Maldonado).)

In September 2006, after a year-long invesian, New York City Police Department
officers arrested Petitioner, Mumcand Fontana in connection winaccia’s death. (Tr. 1295-97,
1339-40 (Det. Yero).) Petitionsvas charged with first degree murder, second degree murder,
falsely reporting an incident in the third degraad related counts. (Dkt. 4  6.) Fontana was
charged with felony murder and robbery. (Tr9Bontana).) In March 2008, Fontana and Munch
entered guilty pleas pursuantdomoperation agreementsth the government; Fontana and Munch
each pled guilty to hindering prosecution, in&atition of all charges against them. (Tr. 352-53
(Munch); Tr. 799, 805 (Fontana).)

1. TRIAL, VERDICT AND SENTENCING

Petitioner was tried before a jury in Ap2i008 in the Supreme Court of the State of New
York, Kings County. (Dkt. 1 § 6.)The government's main wisses against Petitioner were
Fontana and Munch, both of whom testified punét@ their cooperation agreements. (Tr. 352-53
(Munch); Tr. 799, 805 (Fontana).) As first-hanifih@sses to Braccia’s d#h, Fontana and Munch
testified that Petitioner was Brac@asole assailant and responsible for Braccia’s death, as set forth
in the Facts section above. The governnasbd introduced forensic evidence, including an
autopsy report showing that Braccia’s body had trstép wounds and a slashed jugular vein. (Tr.
1434-35, 1444-45 (Dr. Roman).) Thediwl examiner who testified at trial could not determine
the order in which the wounds were inflictedy would she determine how many assailants had

stabbed Braccia. (Tr. 1435-39 (Dr. Roman).e ftedical and forensic evidence was inconclusive

1 No evidence was introduced at trial regagdvhat happened todtknife Petitioner used
to stab Braccia.



as to whether Braccia had been stabbesirmyle knife or two dierent knives. Id.) The forensic
evidence was also inconclusive as to whethac@a had been stabbed by a single person or by
multiple people. I@.)

Petitioner did not testify atid, but the defense called ooEPetitioner’s friends, Nikola
Russo, to testify as part of Petitioner’s defense. Russo described a conversation between himself
and Munch during which Munch told Russo thatpaple months earlier, Fontana had gotten into
a fight in a van and stabbed someone. (Tr. 1488%8).) According to Russo, Munch told Russo
to keep that information confidentialld()

In the government’s closing argument, the prosecutor asked the jury to find Petitioner
guilty of murder in the first degree, felony murdethe second degree, and false reporting of an
incident. (Tr. 1741-42.) With respt to the count for feny murder in partialar, the prosecutor
urged the jury to find Petitioner guilty based on the theory that Braccia was killed in the course of
Petitioner and Fontana acting in concert to rob Bracd@) (The prosecutor did not expressly
argue in closing that the jushould find Petitioner guilty of feny murder based on Petitioner’s
own personal acts that caused Braccia&iién the course of robbing himld()?

In its charges to the jury, thaal court stated the elemerdbthe criminal counts against
Petitioner. (Dkt. 4 at EGR3-24.) With respect to the coufat felony murder, the trial court did
not limit its instructions to the “acting in contetheory that the prescution had emphasized in

its closing argument.ld.) Instead, the trial court instructéte jury that each element of felony

2 Petitioner, however, argues thhe prosecutor “made it plairthat he was asserting an
“acting in concert” theory of feny murder. (Pet.’s Br. 34.)

3 “ECF” refers to the pagination genemhtby the Court's CM/ECF system, not the
document’s internal pagination.



murder could be satisfied either by Petitioner'srgonal” actions or by Fontana’s actions to the
extent the jury found that Petitioner svéacting in concert with Fontana.’ld()

The jury found Petitioner not guilty of murder the first degree, but guilty of felony
murder in the second degree and falsely reporting an incident. 4[Kf.) With respect to the
count for felony murder, the jury’s general vetdiad not indicate whether the jury believed that
Petitioner “personally” caused Braccia’'s death, believed that it was Fontana who caused
Braccia’'s death, with Petitioner merely “acting in concert” with Fontana to rob Bratdip.On
September 29, 2008, Petitioner was sentenced tagent prison terms of twenty-five years to
life on the felony murder count and one year anftiise reporting count(Dkt. 4 { 8.)

[II.  EXHAUSTION OF STATE REMEDIES

Petitioner appealed his conviction to the Supe Court of New Ydx, Appellate Division,
Second Department (“Appellate Division”). (Dkt.f49.) On direct appeaPetitioner asserted
several claims of error in his conviction, includilag,relevant here, thais conviction for felony
murder was against the weight of the evidencéd.) (In particular, Petitioner argued that
“[because] the felony murder coumas predicated on the conisst robbery as an underlying
felony, and the evidence of such robbery wasifiicient, the evidence of felony murder was
equally insufficient, and that coumust be reversed and dismissed.” (Pet.’s App. Div. Br. 19.)

The Appellate Division rejected all of Petitioner's claims of error and affirmed his
conviction and sentence. (Dkt. 1 at ECF 5-W)th respect to Petitioner's arguments about the
sufficiency of the evidence, the Appellate Digisiheld that, “[v]iewing the evidence in the light
most favorable to the prosecution, we find that is Vegally sufficient to establish the defendant’s

guilt beyond a reasonable doubt.” (Dkt. 1 at EBCF The New York Court of Appeals denied



Petitioner’s application for disetionary review on August 18, 2010, and Petitioner did not file a
petition for writ of certiorari in the United &es Supreme Court. (Dkt. 1 91 8-9.)
V. INSTANT PETITION

On April 19, 2011, Petitioner timely fidethe instant peion for writ of habeas corpus
pursuant to 28 U.S.C. § 2254, seeking vacatur otanviction for felony murder in the second
degree. (Dkt. 1 at ECF 2-3.) Rmner asserts as his sole groundtiabeas relief that he was
denied “due process because #vidence of murder in thesnd degree (felony murder) under
an acting in concert theory was legally instifint in that cooperating withesses Munch and
Fontana—the two individuals in the van withiipener—denied having participated in any way
in the underlying robbery ofetedent Braccia, and thus assential element was not proven
beyond a reasonable doubt.” (Dkt. 1 at ECF 2-3.)

DISCUSSION

EXHAUSTION

As a threshold matter, a prisoner seekialgeas relief in federal court must have exhausted
his state remedies by “presenting [ltgnstitutional claims to the stateurts in the first instance.”
Jackson v. Conway, 763 F.3d 115, 132 (2d Cir. 2014) (citing 28 U.S.C. § 2254(b)). “This requires
that the prisoner ‘fairly presertis constitutional claim to the state courts, which he accomplishes
‘by presenting the essential factual and legal pesof his federal constitutional claim to the
highest state court capable of reviewing itld. at 133 (quotindgrosa v. McCray, 396 F.3d 210,
217 (2d Cir. 2005)). “While ‘a state prisonernst required to cite chapter and verse of the
Constitution in order to satisfy this requirement,’rhest tender his claim ‘in terms that are likely
to alert the state courtstioe claim’s federal nature.’td. (quotingCarvajal v. Artus, 633 F.3d 95,

104 (2d Cir. 2011)).



Here, Respondent concedes that Petitioneeddmss insufficiency of evidence claim on
direct appeal to the Appellate Division anchis petition seeking revielwy the New York Court
of Appeals. (Dkt. 4 119, 13.) Petitioner has progpexhausted his state law remedies with respect
to the claim asserted in the instant petition.

1. PROCEDURAL BAR

Under 28 U.S.C. § 2254, the @t need not consider the nte of any chim that is
procedurally defaultedHarrington v. Richter, 562 U.S. 86, 103 (2011)A procedural default
occurs in one of two ways.Jackson, 763 F.3d at 133. f&t, it occursvhen “the state prisoner
fails to exhaust his s@tremedies . . . .”lId. Second, it occurs “if the @te court’s rejection of
a federal claim rests on state law grounds—suchesperation of a state procedural rule—that
is both independent of thederal question and adequatesupport the judgmentrd. (quotation
omitted);accord Estelle v. McGuire, 502 U.S. 62, 67 (1991) (“[F]edd habeas corpus relief does
not lie for errors of stat law.” (quotabn omitted)); Howard v. Walker, 406 F.3d 114, 121
(2d Cir. 2005) (“A claim that atate conviction was obtained wolation of state law is not
cognizable in the federal court.”). “The preclusadrfederal review applies only when ‘the last
state court rendering judgment in the case clgaand expresly states that stjudgment rests
on a state procedural bar.Messiahv. Duncan, 435 F.3d 186, 195 (adir. 2006) (quotingslenn
v. Bartlett, 98 F.3d 721, 7242d Cir. 1996)).

As noted above, Petitioner exhausted hetestremedies with spect to the claim
presented here. In adidin, the highest state od to consider Petitner’s insuficiency of
evidence claim, the Appellate sion, concluded that “the evidea . . . was lgally sufficient
to establish the defelant’s guilt beyond a reasalle doubt.” ([t. 1 at ECF 6.) The Appellate

Division did not rejectPetitioner’s insufficiency of evihce claim solely‘on state law



grounds—such as the operationaoftate proatural rule.” Jackson, 763 F.3d at 133. In short,
there is no procedural bar to Petitioner’s fedbedleas claim.
1.  STANDARD OF REVIEW

A federal district court “shall entertain an apgplion for a writ of habeas corpus [0o]n behalf
of a person in custody pursuaothe judgment of a State courttve ground that he is in custody
in violation of the Constitution daws or treaties of the Unitestates.” 28 U.S.C. § 2254(a). If
a petitioner’s claim was “adjudicated oretimerits in State court proceedindsliie district court
may grant the petition if the pdlication of the claim:

(2) resulted in a decision that sveontrary to, ornvolved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of
the facts in light of the evidence peased in the State court proceeding.

28 U.S.C. § 2254(d).

A State court decision is “contrary to” cleaestablished federalvaif “the state court
reached a conclusion of law that directly codicts a holding of the Supreme Court” or, “when
presented with ‘facts that are materially stdiguishable from a relevant Supreme Court

precedent,” the State courtraved at an opposite resulEvans v. Fischer, 712 F.3d 125, 132
(2d Cir. 2013) (quotingVilliamsv. Taylor, 529 U.S. 362, 405 (2000)).
A State court decision is an “unreasonalgpligation” of clearlyestablished federal law

if “the state court identifies the correct governiegal principle from [Supreme Court] decisions

but unreasonably applies that principle to the facts of the prisoner's daidkdms, 529 U.S. at

4 An “adjudication on the merits” is one thafl}(disposes of the claim on the merits, and
(2) reduces its disposition to judgmenBé&ll v. Miller, 500 F.3d 149, 155 (2d CR007) (quotation
omitted).



413. The Court cautions, however, that tameasonable application of federal law is different
from anincorrect application of federal law.”ld. at 410;see also Grayton v. Ercole, 691 F.3d
165, 174 (2d Cir. 2012) (“[T]he writ may only issueeavl the state court'pplication of the law
was not only wrong, but ueasonable.”). A federabbeas court may only “isse the writ in cases
where there is no possibility fairminded juristsutd disagree that the state court’'s decision
conflicts with [the Supreme] Court’s precedentblarrington, 562 U.S. at 102.

Furthermore, “[ijn 8 2254 proceedings[,] aucbmust assess the prejudicial impact of
constitutional error in atate-court criminal triainder the substantial andunious effect standard
set forth inBrecht v. Abrahamson.” Jackson, 763 F.3d at 140 (interndkrackets and quotation
omitted). UnderBrecht, “a federal court may overtura state conviction only when the
constitutional violation ‘had a substantial and irgus effect or influence idetermining the jury’s
verdict.” Id. (QuotingBrecht, 507 U.S. at 637). In this regafftlhe strength of the prosecution’s
case without the erroneously admitted evidensepfiobably the single mostitical factor in
determining whether the error was harmlesdd. To evaluate the importance of the wrongly
admitted evidence, a federal court considers “(1) the prosecutor’'s conduct with respect to the
evidence, (2) whether the evidence bore on aripfainly critical to thgury’s decision, and (3)
whether the evidence was materidalte establishment of the critidakt, or whether it was instead
corroborated and cumulativeld. (quotation marks omitted).

V. ANALYSIS

As noted above, Petitioner asserts a single grourtébeasrelief: “the prosecution failed
to prove that Braccia’'s death actually occurred in connection with a robbery in which Arena and
Fontana acted in concert, aidi$ the evidence was insufficienttagthe felony murder count],

in violation of Arena’s right under the federal constitution to be convicted only ‘upon proof beyond
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a reasonable doubt of every fact necessary tditaesthe crime of which he [was] charged.™
(Pet.’s Br. 2 (quotingn re Winship, 397 U.S. 358, 364 (1970)).)

On federahabeasreview, the Court generally does notvbauthority to grant relief based
on an independent review of the weight of #vidence supporting a sgury’s verdict. See
Young v. Abrams, 698 F.2d 131, 135-36 (2d Cir. 1983). On dir@ppeal, the ppellate Division
affirmed Petitioner’s conviction, noting specificatlyat it had “fulfill[ed] [its] responsibility to
conduct an independent review of the evidenced' was “satisfied that the verdict of guilt was
not against the weight of the evidence.” (Dkt. 1 at ECF 6.) The fdu#aeds mechanism does
not authorize this Court to second-guess that evaluatiotmg, 698 F.2d at 135-36.

The circumstances in which adfral district court may grarfiabeas relief based on
insufficiency of the evidence are extremely narrdds the Supreme Court recently explained:

The opinion of the Court idackson v. Virginia, 443 U.S. 307 (1979), makes clear

that it is the rgsonsibility of the jury—not the court—to decide what conclusions

should be drawn from evidence admittedrial. A reviewing court may set aside

the jury’s verdict on the ground of insufgeit evidence only ifio rational trier of

fact could have agreed with the jury. ¥{ls more, a federal court may not overturn

a state court decision rejecting a su#éimy of the evidence challenge simply

because the federal court disagrees wighstlate court. The federal court instead

may do so only if the state courtaigon was “objectively unreasonable.”

Cavazosv. Smith, 565 U.S. 1, 2 (2011) (quotirRenico v. Lett, 559 U.S. 766, 772 (2010)). Indeed,
the Supreme Court “h[as] made clear tlatkson claims[—i.e., habeas claims asserting
insufficiency of the evidence—] face a high barfederal habeas proceedings because they are
subject to two layers of judiciaeference,” one layer of defeento the jury, and a second layer
of deference to the reviewing State cou@bleman v. Johnson, 132 S. Ct. 2060, 2062 (2012).

Against this background, the Court consideesttterits of Petitioner’s claim that there was

insufficient evidence to convict him of tely murder under New York Penal Law 8§ 125.25(3).

New York Penal Law defines felony murder as follows:
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A person is guilty of murder in the sew degree when: Acting either alone or
with one or more other persons, he commits or attempts to commit robbery . . . and,
in the course of and in furtherance of sacime . . . he, or another participant, if
there be any, causes the death of agmeosher than one of the participants.

N.Y. Penal Law § 125.25(3).

Petitioner does not contend that the trial caucharges to the jury failed to accurately
describe the elements of felony murder undeNbw York Penal Law. Petitioner argues, rather,
that there was no evidence introddcat trial that supportedshconviction for felony murder.
(Pet.’s Br. 19-20, 26-28.) Accordjrto Petitioner, the jury’s desibn to acquit Petitioner on the
count of murder in the first degree demonstrdbed the jury did nobelieve Petitioner was the
one who stabbed Braccia, and, therefore, thequrgt have convicted Petitioner of felony murder
based on his acting “inoncert with” Fontana to rob Bracciaven though itvas Fontana (not
Petitioner) who stabbed and killed Braccia. (Pet.’s Br. 26&7also Pet.’s Reply Br. 1 (asserting
that “[tlhere was a considedabrisk here that Arena—hwo was acquitted of intentional
murder . . .—was convicted of felony murder lthea the jury’s conclusion that it was Fontana,
and not Arena, who had stabbed&ria to death, but that Areaad Fontana had acted together
to rob Braccia”).) Petitioner @ims that a verdiatesting on that premise cannot stand because
“[s]uch a finding under an acting aoncert theory was not supported by legally sufficient evidence
... since there was no evidence that Fontana inetod®b Braccia, let alone shared such intent
with Arena.” (Pet.’s Reply Br. 1-2.)

Given the deferential standard of revidhat applies here, the Court must reject
Petitioner’'s claim of insufficiency of the evidem In his argument, Petitioner places great
emphasis on Fontana’s and Munch'’s testimony in wthiey denied any intent to rob Braccia and
denied any involvement in the brushbbing and killing of BracciaE(g., Pet.’s Br. 29-30.) But

Petitioner ignores the nsive and obvious circumstantial eafite from whicla rational juror

12



could have concluded that Arena and Fontanaaha@mmon intent to rob Braccia of his jewelry.

The record shows that minutes before thelstay Fontana and Arena walked out of the bagel
shop together talking about Braccia. Fontana also admitted that he lived down the street from
Mirablie, yet did not ask to baropped off at the same time M#ablie, suggesting that Fontana

was motivated to remain in thervafter Mirablie and Calandra westeopped off. The record also
shows that Fontana actively paipated in concealing the killg of Braccia, and one witness,
Nikola Russo, testified that Munch admitted that Fontana had stabbed Bra€iially, when

Arena began to stab Braccia, Fontana told Braccia to just “let go” of his jewelry. Based on these
circumstances, a rational juror could haveduded beyond a reasonable doubt that Fontana and
Arena had a common purpose to rob Braccia. heamore, this Court cannot say, as would be
required to vacate Petitioner's conviction undackson, that the Appellate Division was
objectively unreasonable to reject Petitioneinsufficiency of evidence claim and affirm
Petitioner’s conviction.

Furthermore, even if the Court agreed whétitioner that no rational juror could have
found beyond a reasonable doubt that Petitioner an@dfarécted in concert” to rob Braccia, the
Court nonetheless would not grdmabeas relief. New York Penal Law 8§ 125.25(3) makes clear
that a defendant can be convicted of felony mueden if he is acting “ahe.” The trial court’s
jury charge reflected this form of felony murdsr instructing the jury that each element of the

crime could be satisfied either by Petitioner'®fgonal” actions or by Fontana’s actions, to the

5 Although Russo’s testimony that Fontana stabBeaccia could have oaed the jury to
discredit Fontana’s and Munch’s identification Rétitioner as the lone stabber, it nonetheless
supported a felony murder thgoby providing evidence of Fcema’s complicityin the three
men’s plan to rob the victim. lorder to convict Petitioner ofltany murder, the jury did not need
to find that he was the sole pens or even one of thgersons, who stabbeddrcia, but only that
he “acted in concert” with Fontana and Munch to commit the robbery that resulted in Braccia’s
death. $eeDkt. 4 at ECF 23-24 (jury instruon on felony murder charge).)
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extent the jury found that Pettier was “acting in concert with'oatana. (Dkt. 4 at ECF 23-24.)
Given the extensive testimony frdfontana and Munch that established Arena’s intentions to rob
Braccia and Arena’s subsequerttek on Braccia, a rational jury could have found that Arena,
acting alone, caused Braccia’s deait the course of robbing hifn.
CONCLUSION

For the reasons set forth above, the CourtedePetitioner’s application for writ bhbeas
corpus pursuant to 28 U.S.C. § 2254. Because Petitibas not made a suhbstial showing of a
denial of a constitutional right, no certéite of appealability shall issueSee 28 U.S.C.
§ 2253(c)(2). Additionally, the Court certifies puastito 28 U.S.C. § 1915(a)(3) that any appeal
from this Order would not bekan in good faith, and, therefora,forma pauperis status is denied
for purpose of an appeabee Coppedge v. United States, 369 U.S. 438, 444-45 (1962). The Clerk

of Court is respectfully requestedédater judgment and close this case.

® Petitioner argues that his conviction cannot be sustained based on the theory that
Petitioner himself stabbed Braccigirst, Petitioner argues thdt]he acquittal of Arena on
[murder in the first degree] . . . indicates ttia jury was not convinced that it was Arena who
had stabbed Braccia.” (Pet.’s Br. 26.) The Cdigagrees. Given the facts introduced at trial, a
rational juror could have conclud#that Petitioner lacked the specifitent needed to convict him
of murder in the first degree, yet still was the ,amreone of the ones, who stabbed Braccia in the
course of robbing him. Secon@etitioner argues that, under N&erk law, a general verdict,
like the one returned in Petitioner’s case, cannoomrestjury charge thatvites the jury to render
a general verdict based on onenwore “alternative theories” dhe same crime. According to
Petitioner, New York law prohibitethe trial court from instructg the jury that each element of
felony murder could be satisfietther by Petitioner’s “grsonal” actionsr by Fontana’s actions,
to the extent the juryolund that Petitioner was “acting in conaeith” Fontana. (Pet.’s Br. 27-29.)
However, the Court cannot grant feddrabeas relief based on a supposédlation of New York
law governing general verdicts. For purposes of this Colabisas review, “when disjunctive
theories are submitted to the jury and the jury renders a general verdict of guilty, . . . [i]f [the
defendant’s] challenge [to the submission of disjunctive theoriesjdentiary’—as Petitioner’s
challenge is here—"as long as there was sefficievidence to suppodne of the theories
presented, then the verdict should be affirmedriited States v. Garcia, 992 F.2d 409, 416 (2d
Cir. 1993) (citingGriffin, 502 U.S. 46, 50 (1991 )accord Lopez v. Smith, 135 S.Ct. 1, 5 (2014).
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S ORDERED.

/sl Pamela K. Chen

RamelaK. Chen
UnitedStatedistrict Judge

Dated: June 19, 2017
Brooklyn, New York
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