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l. Introduction

Loredana Tomici sues her former employke, New York City Department of Education
(“DOE"). She was discharged as a New Y@Qiky probationary public school teacher while on
medical leave after a miscarriage.

The Family Medical Leave Act (“FMLA”) prohibits interference with, and retaliation for,
taking medical leave. Staémd city anti-discrimination laws outlaw adverse employment
actions for reasons related to pregnancy.

Defendant moves for summary judgmemd @ismissal. Tomici cross-moves for
summary judgment on her FMLA claim.

Failure to file a timely notice bars claims under state and city law. Evidence will not
support her remaining FMLA claims.

Defendant’s motion is grarde Plaintiff's motion is demid. The case is dismissed.

Il Facts

The following statement of facts draws all readaa inferences in favor of the plaintiff.

See Vivenzio v. City of Syracuéél1 F.3d 98, 106 (2d Cir. 2010).

A. Parties

In August 2007, plaintiff began working apm@bationary English language arts teacher
at DOE’s Ridgewood Intermediate School 93 (“BS). Decl. of Isaac Klepfish in Supp. of
Def.’s Mot. for Summ. J. (“Klepfish Dec)'Ex. G (Annual Professional Performance Review
and Report, dated June 25, 2008), CM/ECF No. 24t period of probation was three years.
SeelN.Y. Educ. L. 8 2573(1). During a probatiary period, a teacher lacks tenure and is
essentially an at-will employee who the boar@déication can fire upon the recommendation of

the superintendent of schools, so long asdicision is not arbitrary or capriciouSee Frasier



v. Bd. of Educ. of City &cDist. of City of New Yorkrl N.Y.2d 763, 765 (1988) (analyzing
N.Y. Educ. L. § 2573(1)).

The principal of I.S. 93 was Edward Santos. Def. 56.1 | 2. Also providing supervision at
1.S. 93 were three assistant principals: FrietaNright, Catherine Fratangelo, and Theresa

Rosato-Lopesld. at 1 3-5.

B. Tomici’s First Year and a Half at Ridgewood Intermediate School 93

Tomici was rated “Satisfactory” for her fingtar and a half asgobationary teacher.
SeeKlepfish Decl. Ex. Il (Chancellor's Comittee Report, dated May 18, 2009), CM/ECF No.
27-35; Ex. G (Annual Professional Performarmeview and Report, dated June 25, 2008),
CM/ECF No. 27-7. During this period Rosato-Lemdserved plaintiff's teaching on at least
two occasions. In October of 2007, Tomidhgd month on the job, Rosato-Lopes rated
Tomici’'s lesson as satisfactoryerall and remarked in her Olgation Report that “[i]t is a
pleasure to work with you in your first yearaseacher.” Klepfish Bcl. Ex. E. (Observation
Report, dated Nov. 1, 2007), CM/ECF No. 27-5e &lso thanked Tomici “for the dedication
you show the students of I.S. 93d. Rosato-Lopes’s impressiah Tomici did not change
during the initial months of Tomici’s secondayeon the job. An Obseation Report authored
by Rosato-Lopes in September 2008 thanked Taimiciworking to develop the skills and
strategy to meet the needs of your [English Lagguaearner] students.” Klepfish Decl. Ex. H

(Observation Report, dated@e5, 2008), CM/ECF No. 27-8.

C. Tomici's Miscarriage

Plaintiff suffered a miscarriage the lagtek of December 2008. Decl. of the Attorney
for PI. in Supp. of Opp. to Mot. for Summ. Jda@ross-Mot. for Summ. J. (“PIl. Decl.”) Ex. 1

(“Tomici Dep.”), CM/ECF No. 38-1, at 71. Shead not previously beensibly pregnant.



Tomici Dep. 60. As treatment following her mistage, a dilation and cattage procedure was
performed on January 5th and 6th of 2009. Hé&#pDecl. Ex. | (Medical Records, dated
January 5-6, 2009), CM/ECF No. 27-10. The procedure caused plaintiff to miss two days of
school. Tomici Dep. 26, 71. For her absesbe, submitted a doctor’s note, which did not
explain the circumstances of her abseride.

Following her return to work, on sevemcasions Tomici experienced bleedirgge,
e.g, id. at 24, 26, 29. For nearly two months, ditenot tell anyone at work that she had

suffered a miscarriagdd. at 60.

D. QTEL Workshop

In late February 2009, Tomici attended a professional development workshop for DOE
employees offered by Quality Teaching for EsiglLearners (“QTEL”). In preparation,
plaintiff's classroom instruction was obsernau February 2, 2009 by Sastand Fratangelo.
Klepfish Decl. Ex. J. Two days latem February 4, 2009, Fratangelo emailed Tomici
summarizing “some points that . . . are in need of immediate attentahn.Tomici replied
promptly, stating that she saw “some validaiiogour observation but . . . [felt] some points
need to be discussed in further detall’

The QTEL workshop lasted several daysg. Pl. Decl. Ex. 4 (“Rosato-Lopes Dep.”),
CM/ECF No. 38-4, at 26; Tomici Dep. 26. Dugithe lunch break of a session on February 23,
2009, plaintiff “was bleeding profusely and . . . died . . . to go to the hospital.” Tomici Dep.
26. She went to the emergency room aiodhull Medical Centein Brooklyn, New York,
where she was diagnosed with chest palpitatmmsan anxiety attack. Klepfish Decl. Ex. P

(Emergency Room Treatment Record, dated Feb. 23, 2009), CM/ECF No. 27-16. The



emergency room medical records make no memti@ny bleeding or gynecological problems.
Id.

Prior to departing the workshop on Febru28yd, Tomici notified two colleagues that
she would not be returning following the lunch break. Tomici Dep. 26-27. She did not notify
any workshop facilitators that she was leavingyearbr did she notify thassistant principals of
I.S. 93 or Principal Santos. Def. 56.1 {1 22-24, 26.

Rosato-Lopes learned of plaintiff's absetiw®ugh Tomici’'s collegues. Rosato-Lopes
Dep. 25. Rosato-Lopes then reporteditivgdent to Santos. Def. 56.1 § 27.

Tomici took a sick day on February 24thd returned to work on February 25, 20009.

Tomici Dep. 27.

E. Early March Classroom Observations and Feedback

A series of observations pfaintiff's classroom and ungsfactory ratings followed. An
observation from Wright on March 3, 2009 ratealimtiff unsatisfactory.Klepfish Decl. Ex. K
(Informal Observation Report, Mar. 4, 2009), CIENo. 27-11. In his report, Wright noted
that Tomici’s lesson plan was inadequatd,an particular, failed to “incorporate the
professional development you haeeeived from the [English Language Arts] and [English as a
Second Language] departmeat®r the last two years Id. (emphasis in original). Wright
continued to observe Tomici'sdsons in March and found her todieuggling with lesson plans.
Wright Dep. 50.

A meeting between plaintiff, Santos, \@¢mt and Rosato-Lopes took place on March 4,
2009. Klepfish Decl. Ex. L (Ltr. from Rosatmpes to Tomici, dated Mar. 5, 2009), CM/ECF
No. 27-12. The next day, the school’s administsatput additional structures in place to

support [Tomici’s] professional growth.frd. Tomici was requiretb submit weekly lesson



plans to Rosato-Lopes each Monday and tadttecheduled inter-vigation periods” with
assigned teacher-mentoiisl.

On March 9, 2009, Wright and Fratangetmducted a walkthrough of Tomici’'s
classroom. Klepfish Decl. Ex. T (Ltr. frowvright to Tomici, dated Mar. 12, 2009), CM/ECF
No. 27-20. Wright then wrote a letter adngimng Tomici for failing to make lesson plans
available to supervisors upon requdst. Tomici signed the letter, acknowledging she received
it, and did not object to its contentiel. Nearly three years lateat her deposition, Tomici
disputed that teachers werdwadly required to maintain less plans in paper format to be

produced to supervisors upon their request. Tomici Dep. 63.

F. Discipline for Leaving QTEL Workshop

About March 9, 2009, Tomici was informed 8gntos that she would be docked pay for
an unauthorized absence because shéhef)TEL training session on February 23, 2009
without advising her supervisors. Def. 56.41§ Tomici Dep. 27. At that time, it was not
known to Santos that Tomici had a medical excuse for leaving therse8d. Decl. Ex. 2
(“Santos Dep.”), CM/ECF No. 38-2, at 57.

At a meeting with Santos to discuss her purported insubordination and punishment,
Tomici informed him that she “had medickocumentation specifying why [she] left” and
“personally informed him . . . [she] left . due to the bleeding, which was due to the
miscarriage.” Tomici Dep. 28-29. Tomici thembmitted to I.S. 93’s payroll secretary a note
from the physician who treated her on Febri8y2009. Klepfish Decl. Ex. O (Note from
Daniel Rahman), CM/ECF No. 27-15.

On March 13, 2009, after Santos was infedithat a union represtative must be

present for a disciplinary proceeding, Santdd heother meeting with Tomici so her union



representative could attend. nE@s Dep. 57-58. Present at theeting were Santos, Wright,
Rosato-Lopes, Tomici, and her union representative. Tomici Dep. 30-31. Having considered
plaintiff's medical reason for leaving the workghearly, Santos recorded her absence as one for
which she would still be paid, but counted it agasisk leave. Klepfish Decl. Ex. O (Note from
Daniel Rahman, dated Feb. 23, 2009), CM/BEF-27-15; Def. 56.1 | 54-55. He summarized
his decision in a letter to Tomithat was placed in her file. Klepfish Decl. Ex. Q (Ltr. from
Santos to Tomici, dated Mar. 9, 2009), CM/EC#. B7-17. The letter noted that “in the future,
you must obtain clearance from an I.S. 93 supertsleave an assignéaining site, which is
an extension of your school buildingld. Tomici signed the bottom of the letter, signifying she
received a copy of it, without any objectiokal.

Plaintiff contends that Sard’s decisions to hold a meeting and to write a disciplinary
letter even after Tomici provided a medical exclasener absence was motivated by a desire “to
create a false record for diskifary action against [her].” P§’Resp. to Rule 56.1 Statement

46.

G. March 19, 2009 Letter

In a letter dated March 19, 2009, Rosato-Lopesied Tomici of several deficiencies in
her professional conduct, including the following:

e Tomici failed, upon Rosato-Lopes’s requestiaavard Rosato-Lopes “the work in
progress and completed work folders” footatudents transferred from plaintiff’s
class to another teacher’s. Klepfish Dé&ot. U (Ltr. from Rosato-Lopes to Tomici,
dated Mar. 19, 2009), CM/ECF 27-22. WHeosato-Lopes attempted to retrieve the
materials herself, she “obsedvthat there is no record wfork in the files of your
students since Septembetd. Tomici contends that sthad already transferred the
materials to the two students’ new teachied that Rosato-Loge'knew about this
and still wrote the [lettegnyway.” Tomici Dep. 99.

e Tomici failed, upon Rosato-Lopes’s requestytaintain records of the work—for
example, drafts, revisions, finished rkkpetc.—of her students related to “the
Journalistic Feature Articles that studewtsrked on for approximately six weeks.”

8



Klepfish Decl. Ex. U (Ltr. from Rosatbopes to Tomici, dated Mar. 19, 2009),
CM/ECF 27-22. Rosato-Lopes further noteatthomici failed to provide feedback

to her students on the “Journalistic Feature Articles” and had no explanation for this
failure. 1d.

e Tomici failed to turn in her “DYO scan shts. . . . for any of [her] classedd.

Rosato-Lopes closed her lettgr reminding Tomici that “failte to carry out pedagogical
responsibilities can lead thisciplinary action andn unsatisfactory rating.Td. Without
objection, Tomici signed the the letter onrgla 20, 2009, acknowledging that she understood

that “a copy of thigetter will be put into [her] personnel filefd.

H. Plagiarism Incident

In late March, while revieing student work posted on bulleboards in the hallways of
I.S. 93, Rosato-Lopes noticed the written woflone of Tomici’'sstudents that was
“exceptionally written.” Def. 56.1 11 63-64. Conoed that the written work was plagiarized,
Rosato-Lopes ran the contenttbé written work through aimternet search engine and
discovered it had been copieldl. 1 65. Tomici had given the stude grade of three on a four-
point scale. Klepfish Decl. Ex. Y (Mem. froRosato-Lopes to Santos, dated Mar. 26, 2009),
CM/ECF 27-25.

March 25, 2009 was Tomici’s last day teaching at I.S. 93. Tomici Dep. 120.

That day, Rosato-Lopes met with Tomici, we@&omici stated that she was unaware the
student had copied workd. Rosato-Lopes requested thatiio produce, by the end of the
day, the student’s “sourcebook, drafts, evidesfaevision, and feedback she provided in
anticipation of a meeting witfthe student’s] parent.1d.

When Rosato-Lopes finished meeting withmiici, the student accused of plagiarism was

in a class taught by I.S. 93 teacher Paula Oliveamici Dep. 106-08. As Oliveri described the



incident in a written statement dated Ma#&) 2009, at the start ofass she observed the
student, “sit at his desk andde taking notes on a computer-printed document.” Klepfish Decl.
Ex. AA (Written Statement of Oliveri, dateMar. 25, 2009), CM/ECF No. 27-27. Ten minutes
into the class, Oliveri received allda her classroom from Tomici.

The contents of Tomici’'s conversation withiveri and what follaved that conversation
are disputed.

Relying on contemporaneous written stagais of Rosato-Lopes, Oliveri, and the
accused student, defendant asserts that, on the pithn®@liveri, Tomici requested to speak to
the student and rejecté&liveri’s offer to send the studett Tomici’s classroom. Def. 56.1
70; see alsKlepfish Decl. Exs. X (Mem. from RogaLopes to Santos, dated Mar. 26, 2009),
CM/ECF No. 27-25; AA (Written Statement ofi@eri, dated Mar. 25, 2009), CM/ECF No. 27-
27; BB (Written Statement of Student, datdar. 25, 2009), CM/ECF No. 27-28. The DOE
claims that, on the phone, Tomici directed the sttt effect falsifyingoy “put[ting] notes or a
draft in his sourcebook to demonstrate thedid not plagiarize.” Def. 56.1 | 80.

By contrast, Tomici tesidd that she called Oliveridassroom hoping to notify the
student that Rosato-Lopes wedtto see his sourcebook. Tonid@p. 106-08. Tomici asserts
that she—not Oliveri—proposedahthe student be sentTomici’s classroom, and that
Oliveri—not Tomici—suggested & Tomici speak to the stadt on the phone. Tomici Dep.
106-07. According to Tomici, @@ on the phone with the studestig instructed him “that Ms.
[Rosato-] Lopes wanted to see a source book bgrbeof the day and thie would have to
drop it off in my classroom liere he left homeroom.’ld. She denies that she told the student
“to try to work with the sourcebodk indicate that he had done some work on a certain article”

or that she “coach[ed] him in how tead showing that he was plagiarizingld. at 108.
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There is no dispute that after the studentafibthe phone, he returned to his seat and
resumed taking notes on the computer-printgepahile other students were engaged in other
activities. Def. 56.1 1 70. After some time dgrimhich the student wdwriting very quickly,”
Oliveri confiscated the computerinted paper and the studsnsourcebook, and called Rosato-
Lopes. Rosato-Lopes Dep. 15, 23; Def. 56.1 1 70, 75. When Rosato-Lopes met with the
student later that day, “[h]e admitted to plagieg the work” and “explained that Ms. Tomici
told him that she would help him get out afuble by giving him the chance to put work into his
sourcebook.” Klepfish Decl. Exs. X (Mem. from Rosato-Lopes to Santos, dated Mar. 26, 2009),
CM/ECF No. 27-25.

After Tomici spoke to the stlent on the phone, she felt illftlaer classroom, and went
to the nurses’ office. Tomici Dep. 113. Whsdre arrived at the nurses’ office, two emergency
medical technicians ("EMTSs”) were there resgimg to an emergency call involving a student.
Rosato-Lopes Dep. 35-36. Tomici “nearly fainteahid “hit [her] head on the wall.” Tomici
Dep. 115. While the two EMTs examined her, Tomici claims to have heard the EMTs remark
“we are taking her” before placing her in a whealc and bringing her to the hospital. Tomici
Dep. 114-16.

As indicated by the EMT’s “prehospital caeport,” Tomici’'s presumptive diagnosis
was anxiety. Klepfish Decl. Ex. W (FDNY étrospital Care Report, dated Mar. 25, 2009),
CM/ECF No. 27-23. Tomici told the EMTSs thgtie had been previously diagnosed with
anxiety, felt tingling in her fingers, believed she was gaingass-out, and had trouble
breathing.ld. She told the EMTs that “at work they harass [médl.”

On March 25, 2009, after learning about the plagiarism incident, Principal Santos wrote a

note, to be hand-delivered to Tomici by his stssit, Laura Bodaro, requesting that plaintiff

11



“meet with me . . . to discuss an allegatadrprofessional misconduct.” Def. 56.1 § 84. He
intended to speak to her about the plagiaristident. Bodaro has not provided a deposition, but
Rosato-Lopes states that, once in possessi@amtios’s note, Bodaro advised Tomici by
telephone that she was bringing her a note. Rosato-Lopes Dep. 36-37; Santos Dep. 105. The
note was never delivered because Tomiefused to accepit]’ from Bodaro. Id. Asserted by
defendant—and disputed by plaffitHis that Tomici left her @dssroom after learning from

Bodaro that a note was en route tania from Santos. Def. 56.1  87.

Tomici admits that she told the student acdusfeplagiarism to “take his draft and write
down the parts he didn't plagiarize in his sobx@ek” but denies aiding the student in a scheme
to avoid getting caught for plagiarism. Tomip. 111. She also denies refusing acceptance of
the note from Bodaro, contending that Bodamaved with the notéwhen the EMTs were

carrying me out” and the EMTs “pushed” Bodamway, preventing delivery. Tomici Dep. 116.

I. Request for FMLA Leave

Tomici was taken to Wyckoff Hospital in Brooklyn by the EMTs. Def. 56.1 § 95. She
was evaluated for “syncope,” which is “a temgugrloss of consciousness due to the sudden
decline of blood flow to the brain.SeeNat’l Inst. of NeurologicaDisorders and Stroke, Nat'l
Insts. of Health, “NINDS Syncope Information Page,”
http://www.ninds.nih.gov/disordsfsyncope/syncope.htm (last visited Dec. 12, 2012). Medical
records from her visit to Wyckoff Hospitdb not indicate any treatment related to her
miscarriage. Klepfish Decl. Ex. X (MedicBecords of Wyckoff Hostal, dated Mar. 25, 2009),
CM/ECF No. 27-24.

She checked out of Wyckoff hospital on idia 26, 2009, and saw her psychiatrist who

prescribed medication. Tomici Dep. 118.

12



On March 26th or 27th, plaintiff contactdee payroll secretary at I.S. 93, Elizabeth
DePergola, and explaingidat “I need time off and . . . askéer to explain the protocol” for
requesting time off. Tomici Dep. 129. On fteone, DePergola informed Tomici that she could
take a combination of Cumulative Absence Resé€fCAR”) and grace time—i.e., paid sick and
personal days—and that “if she passed the 30 days [limit for CAR and grace time] she will need
to fill out an OP-160 [form] and FMLA application.” Klepfish Decl. Ex. KK (Email from
DePergola to Unknown Recipientndated), CM/ECF No. 27-37.

At 9:53 a.m. on March 2fif DePergola emailed Tomici:

The purpose of this e-mail is for me to clarify your GRACE Period. Family
Medical Leave Act (FMLA) starts ghminute you start using your CAR days,
borrow days, and/or Grace Period (tisishe paid portiof FMLA). All
absences for sick time must be ce&tif The unpaid potion [sic] of your FMLA
leave starts after your Grace Periodps | need proper medical documentation

to confirm your leave. FMLA is only for 12 weeks.

| need to know if you are planning on returning after your GRACE period, so |
can code you correctly.

Klepfish Decl. Ex. LL (Email from DePergota Tomici, dated Mar. 27, 2009), CM/ECF No.
27-38. DePergola included in her email the cddesvhen an employee plans to return to work
following her grace period and when an emplogke®s not to return to work following her
grace period.Id.

Nearly two hours later, Tomici replied BeePergola’s email and notified her that “I
cannot tell you if I will return [after my grace pedi because that is up to my doctor to decide
based on my treatment. . . . You will recedvketter on Monday that certifies my leave during
the grace period.” Klepfish Decl. Ex. MM (Email from Tomici to DePergola, dated Mar. 27,
2009), CM/ECF No. 27-39. Atikpoint, Tomici and DePergmhad a mutual understanding

that Tomici wanted to take her graceipd through the end of April. Def. 56.1 7 115.

13



On April 1, 2009, Tomici submitted to Def@ela a doctor’s note but was advised by
DePergola on the same day that the note ‘imat acceptable.” Def. 56.1 {{ 117-18. The note
sought four weeks leave for Tomici commerg March 24, 2007—that is, one day before
Tomici left 1.S. 93 with the EMTs—and referrémla doctor’s visit on that date. Def. 56.1 § 119.
The note also lacked any medical diagnosis.

On or about April 23, 2009, Tomici submita second doctor’s note stating that “she
continues to be symptomatic and is not medicathlye to return to wdée” Klepfish Decl. Ex.

QQ (Letter from Dr. Vinod K. Dhar, MD, ded Apr. 23, 2009), CM/ECF No. 27-43. It
recommended an additional nine weeks of ledgle.On the same day, Tomici submitted a
completed form OP 160 for Leave for Restmmatof Health from April 1, 2009 through June 24,
2009. Klepfish Decl. Ex. RR (Form OP 1l1@iated Apr. 23, 2009), CM/ECF No. 27-44.

By letter dated June 12, 2009, the DOE Le@ffece approved plaintiff's request for
grace period leave from March 26, 2009 throAghil 30, 2009. Klepfish Decl. Ex. TT (Ltr.

from DOR HR Connect to Tomici, ted June 12, 2009), CM/ECF No. 27-46.

J. Termination

On March 26, 2009, the day after Tomici's lday at I.S. 93, Rosato-Lopes described in
a memorandum for Santos how, following hexating with Tomici orMarch 25th, Tomici
called Oliveri's classroom and spoke to the studectsed of plagiarism. Klepfish Decl. Ex. Y
(Mem. from Rosato-Lopes to Santos, dated.N&, 2009), CM/ECF 27-25. The thrust of the
memorandum was that the student, when oconéd, “admitted to plagiarizing the work” and
“explained that Ms. Tomici told him that shewd help him get out of trouble by giving him the
chance to put work into his sourcebookd. Requesting that Santtp]lease note that

[Tomici's conduct] is indicative of a patterriRosato-Lopes commented that she had recently

14



observed, in retrieving the work folders for twadents transferred out @bmici’s class, that
“[t]he folders lacked the appropriateig@nce of student work or feedbackd.

On March 31, 2009, while Tomici was on lea8antos sent her lmertified mail a letter
requesting that she meet with him on BgidApril 3, 2009 “to discuss an allegation of
professional misconduct.” Klepfish Decl. Ex. 0tr. from Santos to Tomici, dated Mar. 31,
2009), CM/ECF 27-30. “Due to the disciplinary rmatof the meeting,” Santos informed Tomici
of her right to bring heunion representativdd. He explained that, f]f you are not present for
this meeting, | will weigh my findings and make my decision in your absende.Tomici
received the letter but did not show up for theeting. Klepfish Decl. Ex. EE (Ltr. from Santos
to Tomici, dated Apr. 6, 2009), CM/ECF 27-31.

By letter dated April 6, 2009, Santos sunized his findings, reached in Tomici’s
absence, regarding the plagiarized wdik. He concluded that Tomici:

engaged in professional misconduct whére[snterfered with an investigation
concerning plagiarism and deliberately eneged [the student] to place material
in his sourcebook to make it appear he had done the work by himself. These
findings also indicate an attempt to kedt appear as though [she] had been
working with [the student] toward compilen of a writing project when in fact
[she] had not.
Id. Santos based his findings on interviewth the student, Oliveri and Rosato-Lopéd. He
informed Tomici, in the letter, that “[t]himisconduct may lead to further disciplinary action
including unsatisfactory ratg and/or termination of your probationary ternid: On the same
day, Santos completed his annual performangeweof Tomici for the 2008-2009 school-year.
Klepfish Decl. Ex. FF (Annual Professidrigerformance Review 2008-2009, dated Apr. 6,

2009), CM/ECF 27-32. He rated her “undatisory” for the year and recommended

“discontinuance of mbationary service.’ld.
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On April 7, 2009, Community Superintend€dtherine M. Powis wrote Tomici to
inform her that “on May 7, 2009, | will revieand consider whether your services as a
probationer be discontinued as of the closbusiness May 7, 2009.” Klepfish Decl. Ex. GG
(Ltr. from Powis to Tomici, dated Apr. 2009), CM/ECF 27-33. On May 7, 2009, Community
Superintendent Powis made effective the termination of Tomici’s probationary period and
terminated her temporary teaching license. ##pDecl. Ex. HH (Ltrfrom Powis to Tomici,

dated May 7, 2009), CM/ECF 27-34.

K. Review

Administrative review of Tomici'sermination followed. On May 14, 2010, the
Chancellor's Committee in the DOE Office of Aggds and Reviews heldhearing “to review
the cumulative . . . rating of unsatisfactory floe period ending April 6th, 2009 and to review
the recommendation to discontinservice for [plaintiff] effectie as of May 7th, 2009.” PI.
Decl. Ex. 5 (Tr. of Review of Rec. to Disdorue Probationary Sem for Loredana Tomici,
May 14, 2010), CM/ECF No. 44-5, at 4. Preserhathearing was Santos, Tomici and her
union representative, who had an opportunitgrtess-examine Santos on the recddi.at 5.
The Chancellor's Committee “unanimously carfed] with the recommendation to rate
[Tomici] ‘Unsatisfactory’ [but] the Committee[id] not concur with the recommendation to
discontinue probationary service.” Def. 56.1 1 108.

After reviewing the Chancellor’'s Conittee findings, Community Superintendent
Madelene S. Chan reaffirmed, in a lettetedalanuary 6, 2011, both Tomici’'s unsatisfactory
rating and discontinuance of praios@ary service as of May 7, 200&lepfish Decl. Ex. JJ (Ltr.

from Chan to Tomici, dated Jan. 6, 2011), CM/ECF 27-36.
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Tomici did not commence@oceeding under Article 78 tie New York Civil Practice
Law to challenge any of the DOE'’s disciplinary actioBgeSumm. J. Hr’'g Tr. 5, Dec. 17,

2012.

L. Animus
1. Discriminatory Comments

Plaintiff contends that several of thgervisors at I.S. 93 made discriminatory

statements to her. These comments include:

e Rosato-Lopes commented, upon learning thahpfasuffered a miscarriage, that she
“would just have to get ovet,” PIl. Resp. { 128;

e In a meeting with Santosid Wright, Wright told Tomici‘'shut up little girl you are
on probation and you will do as you were tolie also told her she “didn’t have
rights” and “should keefher] mouth shutid. § 124;

e Santos and Wright told Tomici that they “didt want to make . . . a big deal out of
[her] miscarriage, because [she] wagven married,” Tomici Dep. 47; and

e Fratangelo told Tomici, in reference tar laxiety following the miscarriage, that she
“was only being emotional and sensitivd’ at 37.

2. Differential Treatment of Others

Tomici knows of “two or thre” other teachers at 1.S. 93 who returned to teaching after a
pregnancy. Tomici Dep. 65. She testified thatenof them were harassed by the supervisors at
I.S. 93 upon their return to workd.

One of the other teachers who was pregnant was not married, and Tomici heard Rosato-
Lopes comment that she “wonder[ed] if [that jzatar teacher] would be married in timeld.
at 67. Tomici did not recall when the commeats made or if there was any other harassment

of that teacherld.
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Il Procedural History

In March 2011, plaintiff filed a complaintithk the United States Department of Labor,
Wage and Hour Division, allegg discrimination based on her riglunder the FMLA. PIl. Decl.
Ex. 6 (DOE Resp. to U.S. Dep't of Labor, Wage and Hour Div.), CM/ECF No. 38-6, at 8 n.3. A
copy of that complaint has not been filed with the court.

Tomici commenced the instant actiom May 4, 2011. Compl., May 4, 2011, CM/ECF
No. 1. An amended complaint was filed oty8, 2011. Am. Compl., July 28, 2011, CM/ECF
No. 10.

She served the DOE with a notice of claim on August 8, 2011. Def. 56.1  138. In her
notice of claim, Tomici charaateed it as one “for unlawful tenination in violation of the
Family Medical Leave Act and the Pregnancy Aatler State and City law.” Klepfish Decl. Ex.

VV (Personal Injury Claim Form, datddlly 28, 2011), CM/ECF No. 27-48, at 2.

IV.  Summary Judgment Standard

Summary judgment is appropriatéthere is no genuine isswes to any material fact and
if the moving party is entitled ta judgment as a matter of lawAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250, (1986&ee also Mitchell v. Wastgtonville Cent. Sch. Dist190 F.3d
1,5 (2d Cir.1999). The burden rests on the mgyarty to demonstrate the absence of a
genuine issue ahaterial fact. Goenaga v. March of Dimes Birth Defects Fouid. F.3d 14, 18
(2d Cir.1995)see also Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986). In considering
whether no genuine issue of maagfact exists, all reasonabldeénences are drawn in a light
most favorable to the non-moving partyivenziq 611 F.3d at 106.

Where, as here, the non-moving party bearbtinden of proof at trial, it is incumbent

upon that party to identify specific admissible eride demonstrating a genuine issue for trial.
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This evidence may not consist of “mere conctysdlegations, speculation or conjecture.”
Cifarelli v. Vill. of Babylon93 F.3d 47, 51 (2d Cir.1996).

“A trial court must be cautious aboutgting summary judgment to an employer when,
as here, its intent is at issueGallo v. Prudential Resid. Service® F.3d 1219, 1224 (2d Cir.
1994). *“[A]ffidavits and depositions must barefully scrutinized for circumstantial proof
which, if believed, would show discriminationltl. Summary judgment nonetheless “remains
available to reject discrimination claims in eagacking genuine issues of material fact.”

Chambers v. TRM Copy Ctrs. Cqorg3 F.3d 29, 40 (2d Cir. 1994).

V. State and City Claims Dismissed

Tomici asserts claims faliscrimination on the basis pfegnancy and medical leave
under the New York State Human Rights LANYSHRL”), N.Y. Exec. L. 8 296, and New
York City Human Rights Law (“NYCIRL"), N.Y.C. Admin. Code § 8-10%kt seq DOE
submits that these claims must be dismissed Iseckomici failed to comply with the notice of
claim requirements of New York Educational L&8813. Def.’s Mem. of L. in Supp. of Its

Mot. for Summ. J. (“Def. Mem.”), CM/ECF No. 29, at 8.

A. Law

Under Section 3831, no action or proceeding brought againsiny school district
“unless a written verified claim upon which such action is founded was presented to the
governing body of said district gchool within three months aftthe accrual of such claim.”
N.Y. Educ. Law 8§ 3813(1kee also Bucalo v. East Hampton Union Free Sch.,[351 F.
Supp. 2d 33, 34-35 (E.D.N.Y. 2005). Service abtce of claim to the proper “governing
body” of the school is a condition precedenaty action against a school distriGee

Parochial Bus Sys., Inc. v. Bd. of Educ. of N6®.N.Y.2d 539, 547 (1983)['he party bringing
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suit bears the burden of “pleaddj] and prov[ing] compliance wittihe requirements of § 3813.”
Grennan v. Nassau Cnf\No. 04-CV-2158, 2007 WL 952067, at *17 (E.D.N.Y. Mar. 29, 2007).
Failure to satisfy Section 3831’s requirement8$atal” to a claim filedagainst a school board
under state or city law, regardless of whetherdlaim is brought in ate or federal courtld.;
Smith v. N.Y. City Dep’t of EAU&08 F. Supp. 2d 569, 578 (S.D.N.Y. 2011).

For purposes of complying with the notigeclaim provision, a claim against a school
district accrues “when it matures and damages become ascertairfadye 'v. Hempstead
Union Free Sch. Dist. Bd. of Edu&98 N.Y.S.2d 814, 816 (2d Ded'993) (internal citations
omitted). “[l]t is well establishet that the term ‘claim accrued’ is not necessarily equatable with
the term ‘cause of action accruedld. See also Field v. Tonawanda City Sch. D&@24 F.
Supp. 2d 544, 572-73 (W.D.N.Y. 2009) (collectingesgs “[A]ln employment discrimination
claim accrues on the date thatadverse employment determiioaitis made and communicated
to plaintiff, andthe possibility that the determination mag reversed is insufficient to toll the
limitations period” Pinder v. City of New Yorl853 N.Y.S.2d 312, 313 (1st Dep’t 2008)
(emphasis added).

A charge filed with the Equal EmploymteOpportunity Commission and served on the
proper “governing body” of a school should satisfy the notice of claim provi§es, e.g.
Brtalik v. South Huntington Union Free Sch. Disto. 10-CV-10, 2010 WL 3958430, at *5
(E.D.N.Y. 2010) (EEOC complaint satisfigction 3813 notice “under the rare and limited
circumstances where the EEOC charge puts theoclistrict on notice of the precise claims
alleged, is served on the governing board of the district (and not a difkeneof the district),

and is served within #hstatutory time period”).
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It is assumed for purposes of this case that a complaint timely filed with the United States
Department of Labor, Wage and Hour Sectaod, in the instant case, served on the DOE,
satisfies Section 3813’s nod of claim requirement.

While the court may, “in its discretion, ertethe time to serve a notice of claim,” any
such “extension shall not exceed the timatkoh for the commencement of an action by the
claimant against any district.” N.Y. Educ. Law 8§ 3813(2-a). New York law imposes a one-year
statute of limitations for any action brought agaaschool district oboard of education under

Section 3813.SeeN. Y. Educ. Law 8§ 3813(2-b).

B. Application of Law to Facts

Community Superintendent Powis sentic a letter on May 7, 2009 confirming her
“discontinuance of probationary service and termination of cen$e” as of that date. Klepfish
Decl. Ex. HH (Ltr. from Powis to Tomici, dated May 7, 2009), CM/ECF 27-34. That is the day
on which plaintiff's claim accrued for pposes of Section 3813. The Community
Superintendent’s decision wafinal and. . .when made, in all reggts terminate[d] the
employment of a probationender Education Law 8 2573(1)(a).Kahn v. New York City
Dep’t of Educ, 18 N.Y.3d 457, 462 (2012) (quotindatter of Frasier v. Bd. of Educ. of City
Sch. Dist. of City of N.Y71 N.Y.2d 763, 767 (1988)) (emphasis and bracketed material in
original). It is undisputed #t the effect of the May 7, 200&ter was to immediately take
plaintiff off DOE’s payroll. SeeSumm. J. Hr'g Tr. 27 (“THH COURT: But when the
superintendent’s letter candewn, she was definitely nbeing paid[?] [PLAINTIFF'S
ATTORNEY]: That's correct. She was notihg paid.”). Her damages—measured if by

nothing else than loss of income—were asipable once termination was affirmed.
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Any internal review pursued by plaintiff constituteari‘ optional procedurender which
a teacher may ask [DOE] to reconsidad reverse [its] initial decision.’'Kahn, 18 N.Y.3d at
462 (quotingMatter of Frasier 71 N.Y.2d at 767) (emphasis in angl). Plaintiff's filing of a
complaint with the United States DepartmentLabor, which—Ilike any administrative review of
her firing—was optionalkee29 U.S.C. § 2617(a)(2¥ee alsdManos v. Geissle377 F. Supp.
2d 422, 427 (S.D.N.Y. 2005)—does not tok taccrual of Tomici’s claim.

Tomici was required to serve a noticecte#im on the DOE by August 7, 2009, which is
three months following the day her employmasita probationary teacher was terminated.
Plaintiff failed to do so. It is undisputed thaaintiff served a notice of claim on the DOE on
August 8, 2011. Def. 56.1 § 138. Plaintiffsemded complaint, filed on July 28, 20bEfore
Tomici filed a notice of claim with the DO&n August 8, 2011, does raltege service of a
notice of claim upon the DOESeeAm. Compl., July 28, 2011, CM/ECF No. 10. Because
Tomici’'s complaint with the Uited States Department of Labwas also filed after August 7,
2009, it cannot serve as a substitiaiea Section 3813 notice ofadin. Pl. Decl. Ex. 6 (DOE
Resp. to U.S. Dep't of Labor, Wage and H&iv., dated Apr. 15, 2011), CM/ECF No. 38-6, at
8 n.3.

The court declines to grant Tomici an extension of time to file a notice of claim. No such
application was made until the filing of heaipers in opposition to the DOE’s motion for
summary judgment. Any extension cannot ‘@& the time limited for the commencement of
an action by the claimant.” N.Y. Educ. L. § 3813(2-a).

Tomici’s state and city discrimination and retaliation claimssatgect to a one-year
statute of limitationsld. § 3813;Amorosi v. S. Colonie Indep. Cent. Sch. D&N.Y.3d 367

(2007). Neither the filing of a notice ofaiin on state and city human rights claifild v.
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Tonawanda City Sch. Dis604 F. Supp. 2d 544, n. 21 (W.D.N.Y. 2009) (quoKmghnlein v.
Jackson784 N.Y.S.2d 431, 431 (4th Dep’t 2004)) (imak quotations and alterations omitted).
nor the filing of a federal administratieharge tolls the statute of limitatior&nith v. Tuckahoe
Union Free Sch. DistNo. 03 Civ. 7951, 2009 WL 3170302, at *11 n.9 (S.D.N.Y. Sept. 30,
2009) (“With respect to state law torts, the oveslating weight of authority is that the filing of
an EEOC charge does not tolethtatute of limitations.”).

Tomici’s state and city claims are time-barred and dismissed.

VI. FMLA Claims

The FMLA confers upon an ellge employee the right timke unpaid leave for up to

twelve weeks for “a serious health condition that makes thdogee unable to perform.” 29
U.S.C. § 2612(a)(1)(D). It funlawful for any employer to intéere with, restrain, or deny the
exercise of or the attempt to exercisey aght provided” by the FMLA. 29 U.S.C. §
2615(a)(1). Individuals are expsdg provided with a pvate right of actionn federal or state
court for both equitable relief and money dansggainst an employer that violates rights
protected by the FMLA. 29 U.S.C. § 2617(a)&Be also Nevada Dep’t of Human Res. v. Hibbs
538 U.S. 721 (2003).

Plaintiff brings two claims under the FMLAL) interference with her FMLA rights and

(2) retaliation for exercising her FMLA rights.

A. No Interference in Violation of the FMLA
1. Law

An FMLA interference claim must be suppaltey evidence that an “employer in some
manner impeded the employee’s exercishigor her right[s]” under the FMLASista v. CDC

Ixis N.A., Inc, 445 F.3d 161, 176 (2d Cir. 2006) (citidgng v. Preferred Technical Grpl66
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F.3d 887, 891 (7th Cir. 1999p¢ee also Serby v. NewrKcity Dep’t of Educ.No. 09-CV-
2727, 2012 WL 928194, at *6 (E.D.N.Y. Mar. 19, 201R¢gilly v. Revlon, In¢c620 F. Supp. 2d
524, 535 (S.D.N.Y. 2009).

The Court of Appeals for the Second Circwas not ruled on the stdard to be applied
to FMLA interference claimsSista Inc., 445 F.3d at 175-76, but digtricourts within the
Circuit have held that plaintiff demonstrates prima facieFMLA interference claim upon a
showing that: “(1) she is an eligible empéa®yunder the FMLA, (2) defendant[] constitute[s] an
employer under the FMLA, (3) she was entittedeave under the FMLA; (4) that she gave
notice to defendant[] of her intean to take leave; and (5) def@ant[] denied her benefits to
which she was entitled by the FMLAEsser v. Rainbow Advertising Sales Cpd4.8 F. Supp.
2d 574, 580 (S.D.N.Y. 20063ee also Ridgeway v. Royal Bank of Scotland Gridop11-CV-
976, 2012 WL 1033532, at *6 (D. Conn. Mar. 27, 2012)efght of authority” within Second
Circuit adopts five-panprima facietest for interference claimdjtiggins v. NYP Holdings, Inc.
836 F. Supp. 2d 182, 193 (S.D.N.Y. 2011) (applying five pamia facietest for interference
claim); Debell v. Maimonides Med. Centéto. 09-CV-3491, 2011 WL 4710818, at *7
(E.D.N.Y. Sept. 30, 2011) (sam&asseus v. Verizon N.Y., Iné22 F. Supp. 2d 326, 336
(E.D.N.Y. 2010) (sameReilly, 620 F. Supp. at 535 (same).

“Discouraging” an employee from exeraigirights protected by the FMLA can amount
to a denial of benefits in @lation of the FMLA upon a showy that “the employer’s purported
acts of discouragement would have dissuadenhdesly situated employee of ordinary resolve
from attempting to exercise his or her FMLA right&eilly, 620 F. Supp. 2d at 535 (citing 29
C.F.R. § 825.220(b)Serby 2012 WL 928194, at *7/Golden v. New York City Dep'’t of

Environmental ProtectiagriNo. 06-CV-1587, 2007 WL 4258241,*& (S.D.N.Y. Dec. 3, 2007).

24



2. Application of Law to Facts

Tomici’s interference claim essentially restsa theory of discouragement. The parties
do not dispute—and it is assumed—that Toreatisfies the first four elements opama facie
FMLA interference claim. At issue is thétlii element: whether plaintiff was so discouraged
from requesting FMLA leave that she sveffectively denied her rights.

Golden v. New York City Department of Environmental Proteateolved an FMLA
interference claim based on allegedly “deniegrtomments and gestures” regarding the
plaintiff's “physical condition, thesby making [the plaiiiff] believe his directsupervisor would
deny any requests for leaveGolden 2007 WL 4258241, at *3. Theourt ruled that the
employer’s allegedly objectionable commeautsl gestures could not support an FMLA
interference claim because the plaintiff did na&ntify any occasions on which he did not assert
FMLA rights because he “fear[etfjat leave would be deniedld. While the court recognized
that the comments and gestures at issue wengréfessional and hurtful,” the plaintiff failed to
show “that the conduct would have deterregaployee of ordinary firmness, in a situation
similar to his, from requesting or taking FMLA leavdd. See also Revle620 F. Supp. 2d at
537 (“[Supervisor's] complaint about the inconvertidate for [plaintiffs] cesarean section is
not something that would have deterred an employee of ordinary firnmassimilar situation
from asserting his or her FMLA rights.”).

Plaintiff orally requested information relatéo FMLA leave on March 26th or 27th of
2009 and submitted proper paperwork seekilti.A leave on April 29, 2009. She contends
that, following her initial corrgpondence with DePergola on March 27th, DePergola and the
supervisors at 1.S. 93 deliberatelglayed processing of plaintiff's leave forms in order to “b[uy]
them more time to send paperwork out to ieate me, by saying that | was being late in

handing in medical documentation, wherfant | wasn’t.” Tomici Dep. 133, 141-44.
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Tomici first contacted DefPgola, the school’s payroll seetary by telephone, on March
26th or 27th seeking “the protocol” for how t@uest medical leave. Tomici Dep. 129. Tomici
was informed verbally about her need to “fill out an OP-160 [form] and FMLA application.”
Klepfish Decl. Ex. KK (Email from DePergota Unknown Recipientyndated), CM/ECF No.
27-37. Tomici was then sent an email the magrof March 27th that reiterated the school’s
need for propermedical documentatioto confirm your leave.” Klepfish Decl. Ex. LL (Email
from DePergola to Tomici, dated Mar. 27, 2Q0M/ECF No. 27-38 (emphasis added). On
April 1, 2009, Tomici submitted a doctor’s notathacked a diagnosis and was improperly
dated; she was informed by DePergola thatwbuld have to submit another doctor’s note
containing sufficient information to permit pexssing of a leave regste Def. 56.1 1 117-18.
Tomici did not submit a second doctor’s note @itl@d-out OP-160 until about a month later, on
April 23, 2009. Klepfish Decl. Ex. QQ (Letter from Dr. Vinod K. Dhar, MD, dated Apr. 23,
2009), CM/ECF No. 27-43; Klepfish Dedx. RR (Form OP 160, dated Apr. 23, 2009),
CM/ECF No. 27-44.

No rational juror could find that DePergola’s request for proper documentation
discouraged Tomici from takingMLA leave. There is no dispute that DePergola conveyed,
both orally and in writing, the gtructions Tomici would need follow in order to take FMLA
leave. With regard to DePergola’s rejectadrihe first doctor’s note submitted by Tomici, there
is no evidence that there was anything unusualiaDOE’s need for a documented and specific
medical explanation for Tomici’'s absendgo occasion has been identified where Tomici
attempted to submit a properly filled-out @BO form and her FMLA request for leave was
denied. Her FMLA leave request was approdede 12, 2009. Klepfish Decl. Ex. TT (Ltr. from

DOR HR Connect to Tomici, dated June 2Q09), CM/ECF No. 27-46. Given the resources
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and bureaucratic nature of the DOE, any delagpproving Tomici’'s poperly-submitted FMLA
request was not unreasonable.

While the comments made by Santos, Fratend®right, and Rosato-Lopes may have
been insensitive and even demeaning duritigp@ of significant mental anguish, Tomici
adduces no evidence that sh&aged requesting FMLA leave before she began her extended
absence on March 26, 2009. Nothing in the r@ésoiggests that Tomici contemplated or
requested taking FMLA leave before Mar26, 2009 or when any of the alleged
“discouragement” occurred.

In sum, there is no evidence that anyone Tathici not to take FMLA leave or took any
actions that “would have deterrad employee of ordinary firmas, in a similar situation from
asserting his or her FMLA rights.Revlon 620 F. Supp. 2d at 537.

Tomici's FMLA interference claim is dismissed.

B. No Retaliation for Taking FMLA Leave
1. Law

Thethree-stegMcDonnell Douglasurden shifting analysis applicable to FMLA
retaliation claims.Potenza v. City of New YQrR65 F.3d 165, 168 (2d Cir. 2004). A plaintiff
bears the initial buten of making out arima faciecase of retaliation under the FMLA. She
must first establish that (1) she exercisedtagitotected under the HM, (2) she was qualified
for her position, (3) she suffered an adverspleyment action, and (4) the adverse employment
action occurred under circumstances giving tosan inference of retaliatory intenid.
A presumption of retaliation is creatédhe plaintiff meets her initial burderDi
Giovanna 651 F. Supp. 2d at 203. The burden of production then shifts to the defendant to state

a legitimate, non-discriminary reason for the adwge employment actiorid. (citing Farias v.
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Instructional Sys.259 F.3d 91, 98 (2d Cir. 2001)). “The employer's burden is ‘merely one of
production, not persuasion; it can invelno credibility assessment.Esser 448 F. Supp. 2d at
581 (quotingReeves v. Sanderson Plumbing Prods., BR0 U.S. 133, 142 (2000)).

The burden shifts back to the plaintiftife defendant meets ibsirden of production. At
this stage, “the presumption of discrimimatidrops out and the pidiff has the burden to
establish by a preponderancelué evidence that the employer’s stated reason was merely a
pretext for discrimination.”ld. (citing St. Mary’s Honor Ctr. v. Hick$509 U.S. 502, 515
(1993)). To reach a jury, thegohtiff must show that “the ephoyer’s decision was motivated, at
least in part, by a discriminatory reasom6rde v. Beth Israel Med. Centé&i46 F. Supp. 2d
142, 149 (S.D.N.Y. 2008) (citingields v. N.Y. State Office bfental Retardation & Dev.
Disabilities, 115 F.3d 116, 120-21 (2d Cir. 1997)). ‘ThE plaintiff may rely on evidence
presented to establish thema faciecase, as well as additidrevidence, which may include
direct or circumstantial evidence of discriminationCboper v. N.Y. State Nurses Ass8d7 F.
Supp. 2d 437, 447 (E.D.N.Y. 2012) (quotinge v. Heritage Health & Hous., In2009 WL

3154314 (S.D.N.Y. Sept. 30, 2009)).

2. Application of Law to Facts
a) PrimaFacie Case

Existence of the first three prongs gframa faciecase of retaliation are not contested by
defendant. Def. Mem. 5-6. As to the fourth, deli@nt argues that no iméce of retaliation can
arise because plaintiff “was on notice prior to fileng of the leave request on or about March
27, 2009 that her performance had deteriorateddtéfandant considered her to have engaged in

misconduct and that her prolmticould be discontinued.d. at 5.
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A close temporal connection between plaintiff's exercise of FMLA rights and the adverse
an employment action can establish an infeeenf retaliation under éfirst step of the
McDonnell Douglagest. See Espinal v. Goor®58 F.2d 119, 129 (2d Cir. 2009) (citiGtark
Cnty. Sch. Distr. v. Breedeh32 U.S. 268, 273-74 (2001)). While district courts have found a
gap of more than two monthstiaeen protected activitsgnd retaliation insufficient to draw an
inference of discriminatiorsee McGuire v. Warremo. 05-CV-2632, 2009 WL 3963941, at
*12 (S.D.N.Y. Nov. 18, 2009) {ting cases), being terminated while on FMLA leave is generally
considered sufficient to satisfy the fourth prong ofghma faciecasesee Reilly620 F. Supp.
2d at 538 (citingVartin v. Brevard Cnty. Public S¢tb43 F.3d 1261, 1268 (11th Cir. 2008)).
But c.f. Slattery v. Swiss Reinsurance America Corpora#é8 F.3d 87, 95 (2d Cir. 2001) (no
inference of retaliation when employee washtissed one month after employer learned of
EEOC complaint because dismissal was “both, paxd the ultimate product of, an extensive
period of discipline” spnning five months).

Evidence supporting an inference of retaligtiotent may be “anemic at best,” and, at
this stage, plaintiff's “burden is ‘minimal.”Serby 2012 WL 928194, at *8. It undisputed that

Tomici was terminated while on FMLA leav Tomici has met her initial burden.

b) Legitimate, Nondiscriminatory Justification

Defendant proffers sufficient evidencemeet its burden of articulating a legitimate
nondiscriminatory reason for plaintiff's ternaition. The numerous documented instances of
Tomici’'s misconduct all predate her FMLajpplication and suffice to establish a

nondiscriminatorybona fidereason for her terminatiorbeePart I, D-H,supra
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c) Pretext

Defendant having satisfied its burderptovide a legitimate, nondiscriminatory
justification for terminating Tomici, the burdeshifts back to Tomici to adduce admissible
evidence that would permit a reasonable jurfirtd that defendant’s nondiscriminatory basis for
its adverse action is pretextuaicathat defendant’s true intentiaras to retaliate for plaintiff's
FMLA leave.

Tomici “need not show that [DOE’s] proffeteeason was false orgyled no role in the
decision to terminate [her], but only that it was not the only reason, and that [her] filing for
FMLA leave was at least one motivating factoRf Giovanng 651 F. Supp. 2d at 206.

Plaintiff fails to carry her burden. Hargument is that defendant’s reasons for
disciplining and ultimately termating her are pretextual becawusehe close proximity between
the adverse actions and “her miscarriage antleaftl absences.” Pl. Mem. 10; Summ. J. Hr'g
Tr. 26-27. Combined with the alleged (busmlited) comments made by Tomici's supervisors
about the need for her “to get over” her caigiage, this evidence might arguably suggest
discriminatory intent on the basis of plaffis pregnancy—but not her exercise of rights
provided and protected by the FMLA.

Mere temporal proximity between Tomici’'s FMLA leave and termination is insufficient
to create a material dispute o tissue of pretext. “[SJomeithg more is required to show
evidence of discriminatory intent once defenddrave articulated a legitimate reason for the
adverse action.™Jain v. McGraw-Hill Cos Inc, 827 F. Supp. 2d 272, 278 (S.D.N.Y. 2011)
(quotingBehringer v. Lavelle Sch. for the Blindo. 08-CV-4899, 2010 WL 5158644, at *16
(S.D.N.Y. Dec. 17, 2010)). But tlevidence does not show that dngiy more exists. None of
the alleged comments made by ptdf’s supervisors create a gateon of fact on the issue of

whether defendant’s reasons for plaintiff' snénation were pretdmal and not actually
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retaliatory; nor does any of the evidence establish that plaintiff was treated differently because
she took FMLA leave.

In light of the well-documented instances of plaintiff’s poor job performance prior to her
request for FMLA leave, it cannot be shown that plaintiff’s termination was connected to her
FMLA leave.

The FMLA retaliation claim is dismissed.

VII. Conclusion

The case is dismissed.

No costs or disbursements are ordered.
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