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JOHN GLEESON, United States District Judge:

This is a civil action brought by insurance companies who allege that defendants
haveengaged in sophisticated and related schemes to fraudulently iostagnce proceeds that
were supposed to pay for medical services for people injured in automobile accidaintsfsP
Allstate Insurance Company, Allsgalndemnity Company, Allstate Property and Casualty
Insurance Company, Allstate Fire and Casualty Insurance CompartgidMNew Jersey
Insurance Company, and Allstate New Jersey Property and Casualgnces@ompany
(collectively, “Allstate”) bring mutiple causes of actioagainst John S. Lyons, M.D., Sanna
Kalika, M.D., llya Burshteyn, M.D., Harvey Stern, M.D., Joseph McCarthy, M.@ht\id
Diagnostic Medicine, P.GRight Aid"), A Plus Medical P.C(“A Plus”), Omega Medical
Diagnostic, P.C(“*Omega”), Shore Medical Diagnostic, P.CShore”), Oracle Radiology of NY
P.C.("“Oracle”), Atlantic Radiology Imagig P.C.(“Atlantic Imaging”), Atlantic Radiology, P.C.

(“Atlantic Radiology”), Aurora Radiology P.Q:*Aurora”), David Golub, Arthur Bogoraz,



Simon Korenblit, Edward Atbayshan, Alexander Zharov, and Alma Building, (‘Atha”) .
Allstateassens claims for violations of the Racketeer Influenced and Corrupt Organizatobns A
(“RICQO"), 18 U.S.C. § 1962(c)-(d) (Counts¥vl) , common law fraudCount XVII), violations
of § 349 of the New York General Business Law (Co(Mtl [), and unjust enrichment (Coun
XIX). In additionto making demands for damages and injunctive relig$tate requests a
declaratiorthat defendants have no right to rigegrayment for any previously denied, pending,
or future nofault claims, andhat Right Aid, A Plus, Omega, Shof@acle Atlantic Imaging,
Atlantic Radiology, and Aurora are operating in violation of law and have engagathivful
activities(Count XX). Kalika, Lyons, and Right Aidcpllectively, thé'Right Aid defendants”)
and, separatelygtern, McCarthy, Atlantitmaging, Atlantic Radiology, Korenblit, Atbayshan,
and Zharo\collectively, the “Atlantic defendants”) move to dismissheTAtlantic defendants
alsomove in the alternativeto compel arbitrationFor the reasons set forth belovddnythe
motionsto dismissn their entirety. | also deny the motion to compel arbitration with respect to
all claims except those that Allstate has not yed.p&or this residual category of claims, the
motion to compel arbitration is granted.
BACKGROUND?

New York’s no-fault insurancéaw was passed “to create a simple, efficient
system that would provide prompt compensation to accident victims without regard taridult
in that way reduce costs for both courts and insurefitate Farm Mut. Auto. Ins. Co. v.
Mallela, 372 F.3d 500, 502 (2d Cir. 2004). Under the law, automobile insurance providers are

required to include in their policies coverdgeinjuries arising from car accidents, irrespective

! Although originally a defendant in this case, Richard Denise has beenstidmighout

prejudice. SeeDeniseStipulation Dismissal Without Prejudice, ECF No. 92.

The factual allegations set forth herein, which are assumed to be truedosg¢siof deciding this
motion,see Patane v. Clarlb08 F.3d 106, 111 (2d Cir. 2007), are drawn from the-plelided allgations in the
Complaint and its incorporated exhibits.



of who is to blame for the accident. Thefaolt scheme thusupplant[s] the state’s common
law tort remedies for most injuries associated with automobile accidddtsThe law requires
car insurance praders to reimburse injured persdos “basic economic Iss,” including
medical expenses, and it sets forth a schedule of permissible charges for spedifes.ld.
(citing N.Y. Ins.Law 88 5102, 5108). An injured person who seeks medical treatrmagnt
assignher right to nofault benefits tder medical provider, and such assignment is typical.
According to the welpleaded allegations in the Complaihtlefendantsvere
involved in a massive conspirattydefraud Allstatdor benefits under the nfault law. The
conspiracy consisted of several discrete clusters of dutkesl together by Lyonsld. { 93-
137, 505-516. The central entity within each cluster was a professional corp@REGohthat
purported to providéealth care servicder individuals injured in car accidenttd. 1 37-65.
All of the PCs involved were owned on papgrlicensed medical doctors (“paper owrigras
required by New York lawld. 11 6-9, 37-65However,the PCswvere in fact controlled by other
individuals or entities that were not doctors (“actual ownerif) 1 394-504.
Lyons served as a radiologist for each of the PCs and purported to analyze
Magnetic Resonance ImagingMRIs”) they performedfor their injured patientsld. 71 50516.
However, tle reportdhe producedvere fabricatedld. 1 93137. Some were based ®fhRIs of
such poor quality that they could not serve any legitimate diagnostic puighds88; some
were falsely duplicatetbr multiple patientsid. § 95; some identified conditions that did not
appear on the corresponding MR, 96; some otherwise diagnosed conditions that did not

exist,id. I 97; and some ignored conditions that were apparent from the [dR]<,35.

3 All references to the Complaint refer to the Second Amended Complawveniber 1, 2011, ECF
No. 99.
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ThePCs provided these worthless MRIs &ake MRI reports, as well as other
medically unnecessasgervicegurportedly recommended or justified by fake MRI reports,
to individuals eligible for ndault benefits Id. 1193-137, 126, 137After receiving assignment
of their patients’ ndault benefitsthe PCs then billedllstate by mail for these medically
unnecessary servicesder the ndault law. Id. 1 517-524.In such billings, the PCs
misrepresented that they were organized in accordance with New Yodakhehat thenedical
treatment for with they sought payment was medically necessary angasable under the
nofault law. Id. Allstate remitted payment as demanded to the PCs in sums totadneghan
$4 million. Id. 1 16.

Theclusters involved in this lawsuit include the followirgdy) the PC Right Aid
and its paper owner Kalikghe “Right Aid cluster”); (2) the PC Atlantic Imaging, its paper
owner Stern, and its actual owners Korenblit, Atbayshan, and ZftaeVAtlantic Imaging
cluster”}, (3) the PC Atlantic Radiology, its papawvner McCarthyand its actual owners
Korenblit, Atbayshan, and Zhardthe “Atlantic Radiology cluster?})(4) the PC A Plus and its
paper owner Burshteyn; (5) the PC Omega and its paper owner Burshteyn; (6) ther®&nd
its paper owner Burshteyn; (fje PC Oracle andsiactual owneAlma, a management
company owned and operated by Golub and Bogoraz; and (8) the PC Aurora and its paper owner
Denise, who has been terminated from this lawsAliegations specific to any particular
defendant or clustereset forth where relevant in the discussion that follows.

DISCUSSION
A. Motion to Dsmiss

1. Standard of Review



TheRight Aid defendants and the Atlantic defendants (the “moving defendants”
or “defendants”) move to dismiss under Federal Rule of Civil Procedure 12(b)(&)ldioe to
state a claim upon which relief may be grantédreviewing such a motionnhust assume the
truth of dl well-pleadedactual allegationgjrawall inferences in the light most favoralethe
plaintiffs, and granthe motion only if the complaint so viewed fails “to raise a right to relief
above the speculative levelBell Atl. Corp. v. Twombly550 U.S. 544, 555 (200n7

2. RICO Claims

Passed i1970 as part of the fight againgganized crimesee United Stes v.
Turkette 452 U.S. 576, 588-89 (198 HJCO prohibits “person[s]” from engaging in four kinds
of actionsthat relate to “enterprise[sinvolved in interstate commerc&eel8 U.S.C. § 1962.
Subsection 1962(ahakes it illegal “to use or invest .any part” of “any income derived .
from a pattern of racketeerirgtivity” in the “acquisition ofany interest in, or the establishment
or operation of, any enterprise”; subsection 1962(b) bars “acquigmgpintairiing] . . .any
interest inor control of any enterprise” “through a pattern of racketeering actiatyisection
1962(c) makes it unlawfito conduct or participate . . . in the conduct of [an] enterprise’s
affairs through a pattern of racketeering activity” when “employed acagsdwith” that
enterprise; and subsection 1962(d) prohibits “conspirfingjolate’ any of these substantive
provisions.

RICO creates both criminal and civil liability for those who violatg ahthe
subsections of § 1962Sectionl964 provides grivate right of action for damages for RICO
violations and confers jurisdiction upon federal district courts to hear such sugsp&kson
injured in his business or property by reason of a violation of section 196%ay.sue therefor

in any appropate United States district court..” 18 U.S.C. § 1964(ckee als® 1964(a).A



successfutivil RICO plaintiff “shall recover” treble damages for his injutias well aghe cost
of the suit, including attorney’s fees. 8§ 1964(c).

Allstate brings this actioander § 1964(cklleging injurycaused by the
defendants’ violations of § 1962(c) and$62(d). In order to state a claim underl962(c), a
plaintiff must plead three principal elements: “(1) the conduct (2) of an ese(B) througla
pattern of racketeering activity.See Salinas v. United Staté22 U.S. 52, 62 (1997). To state a
claim underg 1962(d), a plaintiff must plead that the defendant made an agreement to further or
facilitate a violation o8 1964a), (b), or (c) Id. at 65. The moving defendants cite multiple
purported defects with Allstate§1962(c) and 8§ 1962(d) claims, which | address in turn.

a. Allegations ofEnterprise

The Act defines “enterprise” to “include@ny individual, partnership,
corporation, association, or other legal entity, and any union or group of individsatsadsd in
fact although not a legal entity.” 18 U.S.C. § 1961(4). Although the statute doe<finettie
outer boundaries of what constitutes an enterprise, it is clegattarships, corporations, and
“other legal entit[ies],” as well aassociatiosin-fact, may be RICO enterprises. In this case,
All state alleges that, in each cluster, the PC, a legal eritgtituted the relevant enterprise
under RICO. Compl. 11 550, 575, 600, 625, 650, 675, 700, 725.

The moving defendants argue that Allstate has failed to adequately plead an
“enterprise” for three reasongirst, defendants charge that an entity whose sole function is
fraud may not be an enterprise under RICO, afdrlants argue that the PCs’ only alleged
function was fraud. They appear to suggest that when the sole function of an entefraisk
the"enterprisé element and “pattern of raeteering activity” element impermissibly merge.

This objection is esly dispensed withthe Supreme Court has made clibata wholly



illegitimate enterprise, just like a legitimate enterprmay constitute an enterprise under RICO.
Turkette 452U.S. 576. The elements of “enterprise” and “pattern of racketeeringydct

remain distinct elements under RICO, even when the allegations and ptioad® elements
overlap Id. at 583.

Secoml, defendants contend that then@plaint fails to approprialg plead an
associationin-fact enterprisé. However Allstate hasotalleged an associatidn-fact
enterprise. The alleged enterprises are the PCs, and corporations ard\exmmlesled in the
definition of enterpriseSeel8 U.S.C. § 1961(4kee alsd-irst Capital AsseMgmt, Inc. v.
Satinwood, In¢.385 F.3d 159, 173 (2d Cir. 2004) (“[A]ny legal entity may qualify as a RICO
enterprise.”).

Finally, defendants maintain thidle Complaint runs afoul ahe rule tha RICO
enterprise béistinct from the person(s) charged with conducting the affairs of thepaager
under 8§ 1962(c)SeeSatinwood 385 F.3d at 17.3They suggedbecause thdefendants charged
with the RICO violationsi(e., the paper owners, the actual owners, and Lyaresall employees
of thecharged RICO enterprisese(, the PCs), the defendants are not distinct from the
enterprises

This argument misappreherglgher the state of the lagv the allegations of the
Complaint. For each of the RICO claims, t®mplaintalleges that, within each cluster, the PC
constitutes the relevant enpeise. The paper ownst the actual ownsy and Lyonsre the

named defendants; in other words, they are alleged to be the persons whoectihdwaftairs

4 Specifically, defendants argue that Allstate failed to plead facts thgesiupat the enterise in
the Right Aid cluster exhibited hierarchy, organization, and contrekplie defendants’ apparent assumption to the
contrary, hierarchy, organization, and control are not always necessary soaitisnin-fact enterprise. The
defining chaacteristic of an associatian-fact enterprise is structure, which is comprised of at least three features:
“a purpose, relationships among those associated with the enterpdisengevity sufficient to permit these
associates to pursue the enterpsigmirpose.”Boyle v. United State429 S. Ct. 2237, 2244 (2009).

8



of theenterprises. That RICO defendans employed bythe alleged corporate enterprise does
notviolate the distinctnessile becauseraemployee of a corporation and the corporation are not
the same entityRather, a “corporate owner/employee, a natural person, is distinct from the
corporation itself, a legally different entity with differengiits and responsibilities due to its
different legal status.'Cedric Kushner Promotions, Ltd. v. Kifs33 U.S. 158, 163 (2001).
RICQO’s distinctness rule is thus satisfligthen a corporate employéine RICO defendant]
unlawfully conductghe affairs ofthe corporationalleged to constitute the RICO enterprise.

at 166.

It is true thathe situation mighbe different if theComplainthnamed aorporation
asthe RICO defendantindthenalleged that theorporation together withs ownemployees
constitutedanassociatiorin-fact enterprise See id. at 164 Riverwoods Chappaqua Corp. v.
Marine Midland BankN.A, 30 F.3d 339, 343-45 (2d Cir. 1994)owever, such is not the case
here. In this casdllstate expressly alleges that the corporatéyemt each cluster, the PC,
aloneconstitutes the enterprise. Furthermore, the PCs are not included as RIGd2leste
rather, all of the RICO defendants are natural persons. Under clear Supreme €bewle i
this poses no problem under the distinctness rule.

b. Allegations of the Pattern of Racketeerigfivity

RICO defines “racketeering activity” as “any act or threat” involving a number o
crimes and offenses, including murder, kidnapping, gambling, and mail fraud. 18 U.S.C.

8§ 1961(1). A “pattern”of racketeering activityequiresinter alia, at least twacts of
racketeering activity 8 1961(5). As the Supreme Court has explained, in order to properly plead
a pattern of racketeering actiyia complaint must set forth factual allegadrom which two

things may be reasonably inferreékat theracketeering acts that purport to make up the pattern



(the “predicate acts'arerelated to each other atiht those act&amount to or pose a threat of
continued criminal activity.”H.J. Inc.v. Nw. Bell Tel. C0492 U.S. 229239(1989).

The Complaintalleges that defendants’ pattern of racketeering activity consisted
of repeated acts of mail frau&eeCompl. 1 517-24see alsd.8 U.S.C. § 1341 (mail fraud
statute). Specifically, Allstate alleges that defendants committed mail fraudnoyttsog
numerous claims for payment of no-fault benefits in which they fraudulentlgpnesented (1)
that the PCs were eligible for reimbursement, despite the fact that they weltéemnaly
incorpoiated and therefor@eligible for reimbursement under the faadt law; and (2) that the
services for which the PCs requested reimbursement were medically necessary.

While defendants appear to acknowlettgs the allegegredicate actsatisfy the
relatedness requiremeiieysuggest that those acts faitherto amount to or to pose a threat of
continued criminal activity.In order to pleagbredicate actthat amount to continued criminal
activity (.e., in order to plead “closednded catinuity”) , Allstate must plead a “series of related
predicates extending over a substantial perfadre.” H.J., 492 U.S. at 242. No single rule
exists for how to plead predicaets that pose a threat of continued criminal activigy, (
“openended continay”). Id. Rather, open-ended continuity “depends on the specific facts of
each case.’ld. At a minimum, howeveit is clear that “threat of continuity is sufficiently
established where the predicates can be attributed to a defendant operatihgfas|pagterm
association that exists for criminal purposes” or where “the predieaie a regular way of . . .
conducting or participating in an ongoing and legitimate RICO enterprideat 242-43.

Putting aside the question of closstded catinuity for the purposes of this
motion, there is no question thatstate’s Complaint properly alleges open-ended continuity.

light of the Complaint’s allegains of fraudulent incorporation and of the very numerous and
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regular inflated billings, its reasonable to infer that the PCs operated by deferslastsd for
criminal purposes. And for the same reasons, éube PCs were legitimate businesses, it
would be reasonable to infératdefendantsacts of mail fraud constituted a regular vedy
conducing theaffairs of those businesses. Defendants’ contention that their acts of fraud wer
“isolated, terminable defects” fails to take seriously tarts obligation at this stage to assume
the truth of the welpleaded factual allegationstine Complaint and to draw all rezsible
inferences in favor of AllstateSee Bolt Elec., Inc. v. City of New Y,d8B F.3d 465, 469 (2d

Cir. 1995).

The Atlantic defendants argtieat even if | find open-ended continuity with
respect to all other defeadts in this case, Atlantic Radiology and McCarthy should be viewed
differently. Because Atlantic Radiology is now defuretgd because McCarthy is not a paper
owner of any existing PGlefendants argue thitey do not pose a threat of continued criminal
activity.

This argument is without merit. Firgflantic Radiology is not a charged RICO
defendant and thus the Complaint need not establish the relRi@DElements with respect to
it. With respect to McCarthya RICO plaintiff relying on opeencded continuity is not required
to allege a currenthgxisting threat that the pattern of racketeering activity will continue. It is
sufficient thata threat of continuity inherdd the alleged racketeering activity, even if that
activity lasted only a bef time and is indisputably oveBee H.J.492 U.S. at 241 (holding that
open-ended continuity refers to “past conduct that by its nature projects intoutteewvitih a
threat of repetition”).“Subsequent events are irrelevant to the continuity determination . . .
because ‘in the context of an open-ended period of racketeering activity ghteahcontinuity

must be viewed at the time the racketeering activity occurrédethrich v. Waiting Angels
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Adoption ServsNo. 09-2470, 2012 WL 37194&t *12 (6th Cir. Feb. 7, 2010) (quotirgnited
States v. Busacc836 F.2d 232, 238 (6th Cir. 199;1accordWells Fargo Century, Inc. v.
Hanakis No. 04 Civ. 1381, 2005 WL 1523788, at *6-7 (E.D.N.Y. June 28, 260E)man v.
Hartmann No. 91 Civ. 1523, 1994 WL 376058, at *1 (S.D.N.Y. July 15, 1998h€“mere fact
that RICO defendanterminatetheir conduct does not prevent the Court from finding open-
endedcontinuity.”). Here, Allstate has adequately allegledt Atlantic Radiology’s reason for
being wasa facilitate McCarthy’s— as well as Lyons’s and the other Atlantic defendants’ —
racketeering activity of fraudulently obtaining no-fault benefits. Acowyigli athreat of
continuity has been properly pléd.

Defendants also claim that the Complaintdad pleadhat thedefendants
engaged irfracketeering activity.” Although they acknowledge that mail fraud constitutes
racketeering activity, they claim that Allstate’s allegations of mail fraedemally insufficient.
Specifically,defendantdirst complain that Allstate has failed to plead ttietendants
fraudulently incorporated the PCs. Therefore, according to defendants, defendants’
representations that the PCs were eligible for payment under the no-fault lawashoauwit to
mail fraud.

In State Farm Mutual Automobile Insurance @oMallela 4 N.Y.3d 313 (2005),

the New York Court of Appeals upheld an insurance regulation that renders inebdiele t

° In addition, insofar as the other Atlantic defendants imply that the@tumdrof Atlantic Radiology

should not be considered in my determination of whether their acty shésfperendedcontinuity requirement, |
wholly reject this suggestion. According to the Complaint, Atlantic Ragyois defunct in name only; it has
effectively become Atlantic Imaging. Indeed, both PCs have the sarsteredicorporate addresses, have similar
logos, have similar corporate names, use(d) the identical websiieerkt yons to read MRIs, engaged in the same
kinds of fraud, and had the same actual owners. ComgB%43. RICO does not permit individuals to escape
liability through mere forméies such as reincorporation of an enterprise. Thus insofar as any akdgedaht
engaged in a predicate act in his conduct of the affairs of Atlantic Radidlogysider that act together with any

act he took in his conduct of the affairs of Atiarimaging to determine whether the opsrdedcontinuity
requirement is satisfied. For the reasons already discussed, the Coplpkails opemnded continuity with respect
to all of the RICO defendants.
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reimbursed under the rfault lawany health care provider that “fails to meet any applicable
New York State or local licensing requiremenNY. Comp. Code&. & Regs. tit. 11 8§ 65-
3.16(a)(12). New York licensing requirements in turn “prohibit nonphysicians from gwnin
controlling medical service corporationdMallela, 4 N.Y.3d at 321. UnderMallela then, a
health care provider that is fraudulently licensdzkeause it ign factowned or controlled by
non{physicians- makes a misrepresentation wheadlaims eligibility for reimbursementid.

By extension, when individuals engage in a scheme by which they seek reimbursement for
services provided by a fraudulently incorporated health care provider, and thaesslwarried
out through the mail, those individuals commit mail fraGee United States v. Walk&B1

F.3d 326, 334 (2d Cir. 1999) (identifying the elements of mail fraud as “(1) a schemeataldefr
victims of (2) money or property, through the (3) use of the mails”).

There is no disputihat the defendants represented that the PCs were eligible to
receive reimbursemeifdr medical services they purported to providéhat they made these
representations through the mail. The debate here centers solely on whethes'\lIst
Complaintsufficiently alleges that the PCsere fraudulently incorporated — that is, whether
Allstate has sufficiently alleged that the PCs were owned or controlled bghysitians.
Defendants contend thatlstate’s allegations demonstrate that the PCs simply “delieljate.
responsibility in normedical administrative matters” to the actuahews in this case, but that
the paper owners ultimately maintained ownership and control of the PCs. Defs.” M@m. S
Mot. Dismiss 11ECF No. 83.

Again, defendants fail to appreciate the standard of review on a motion to dismiss.
Construing the factual allegations of the Complastrue and drawing all inferences in favor of

the plaintiffs, it is easy to find that Allstate has adedyaited fraudulent incorporation here.
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With regard to the Atlantic Imaging cluster, the Complaint ali¢igatthe mper owne(Stern
had no knowledge of Lyons’s compensation, did not know whether Lyons was an employee or
an independent contractor, was unable to identify Lyons, had met Lyons only once, could not
identify the PC’s landlord, did not know the type of equipniatPC leaseddmitted that he
was an absentee owndrg not hirethe PC’'smanagement company and was instead approached
by the management company (which was operated by the alleged actual ooneaisik
Atbayshan, and Zharov), allowed his name to be signed by the management company, did not
invest any money in the PC, could not identify the attorneys or law firms retaipedsue
collections on behalf of the PC, could not meaningfully discuss how legal settlements or
arbitration awards werelatated, and could not identify the PC’s accountants. Compl. 1 450-
62. These factual allegations are more than sufficient to raise the reasonable infeaence t
Atlantic Imagining was actually owned and controlled not by Stern, who issacpy, but iy
non-physicians Korenblit, Atbayshan, and Zharov.

Furthermore, as discussed abdwe, factual allegations in the Complaint permit
the reasonable inference that Atlantic Radiology, in efactply renamed itseltlantic
Imaging. Thus in light of thactual allegations just discussed with respect to Atlantic Imaging,
the Complaint adequately alleges that Atlantic Radiology was fraudulentigpirated®

With regard to th®ight Aid cluster, the Complaint alleges that the paper owner

Kalika never metyons and that she did not know his first name. Compl. {1 424-25. Although

6 The Atlantic defendants also argue that, ginfiof stipulations signed by Allstate in separate

matters not before this Court, collateral estoppel bars Allstate fraringrthat Atlantic Imaging or Atlantic
Radiology was fraudulently incorporated. This argument is with@uwit. mEven assuming thestipulations are
items of which | may take judicial notice and properly consider on a muatidismiss, the stipulations are
insufficient to establish that Allstate intended to be bound to those stipulatifutare unrelated litigationSee

Cent. Hdson Gas & Elec. Corp. v. Empresa Naviera Santa S6AF.3d 359, 369 n.4 (2d Cir. 1995) (citiRgd

Lake Band v. United State®07 F.2d 930, 934 (Ct. Cl. 1979Red Lake Band07 F.2d at 934 (“[A]n issue is not
‘actually litigated’ for purposes of dakeral estoppel unless the parties to the stipulation manifest an intent to be
bound in a subsequent action.”). Therefore, collateral estoppel does Iyot app
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this is acloser case, doncludethat these facts, consideragainst the full backdrop &ight
Aid’s scheme as alleged in the Complaarg sufficient to reasonably raise th&erence that
Kalika lacked true ownershir control ovelRight Aid and instead ceded control to non-
physician third parties.

In addition, defendants find fault witklIstate’s mail fraud allegations premised
upon defendants’ misrepresentations that the medical services for which thiety soug
reimbursement were medically necessary and compensable undeiféugt rew (“bad
medicine” fraud). According to defendants, Allstate fails to plead bad mediaun With the
requisite level of particulagtunder Rule 9(b) of the Federal Rules of Civil Procedure.
Specifically, hey contendl) thatAllstate failed to satisfy its burden of alleging tleath
defendanhad the required scientir fraud and (2)that Allstate failedo specify “the contents
of the communications, who was involved, where and when they took place, and . . . why they
were fraudulent.”See Mills v. Polar Molecular Corpl2 F.3d 1170, 1176 (2d Cir. 1993).

Defendants’ arguments are unpersuasf¥ensidering their second conten
first, “[i] n the RICO context, Rule 9(lbglls for the complaint to specify the statements it claims
were false or misleading, give particulars as to the respect in whichffdacotntend the
statements were fraudulent, state when and where the statements were madetifgritiaden
responsible for the statement$vioore v. PaineWebber, Inc89 F.3d 165, 173 (2d Cir. 1999)
(quotingMcLaughlin v. Andersqr962 F.2d 187, 191 (2d Cir. 1992)) (internal quotation marks
omitted). Allstate has confoned to these requirements, explaining in detail the contours of the
fraudulent scheme it allege#t. provides several representative examples of the thousands of
claims at issue in this case. In each example, Allstate sets forth facts sgeheyvaysn

which the MRI report purportedly analyzed in connection with the diairpayment was
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grossly misrepresentative. AdditionalBl|state attaches to its Complamiseries of charthat
includeeach of the charges submitted by deéendants that lielieves were fraudulenGee
Compl. Exs. 14-15, 19-20The charts detathe entity that submitteglachclaim, as well aghe
corresponding claim numbehe year Allstate paid the claim, and #maount paid by Allstate.
Such information clearly direstdefendants to the specific misrepresentations Allstate is
alleging Under the circumstancethe specificity requirement of 9(b) requires no more
regarding the who, what, where, whéow, and why othe alleged frauth this case See
PaineWebberl89 F.3d at 173.

Furthermore,lere is no question that t@®mplaint alleges that the defendants
had the scienter required for fraud. To adequately allege scienter for mdjldree must
“allege facts that give rise to a strong inference of fraudulent intéht(juotingSan Leandro
Emergency Medarp. Profit Sharing Plan v. Philip Morris Cos75 F.3d 801, 812 (2d Cir.
1996)) (internal quotation marks omitted)his may be done either “(a) by alleging facts to
show that defendants had both motive and opportunity to commit fraud, or (b) by allefing fa
that constitute strong circumstantial evidence of conscious misbehavior @ssswds.'Lerner
v. Fleet Bank, N.A459 F.3d 273, 290-91 (2d Cir. 2006) (quotBigelds v. Citytrust Bancorp,
Inc., 25 F.3d 1124, 1128 (2d Cir. 1994internal quotation marks omittedleven putting aside
circumstantial evidence that defendarssciously misbehaved and/or were reckless, which
Allstate certainly pleads, the Complaint sufficiently establishasdefedants had both the
motiveand opportunity to commit fraud. According to the Complaint, defendants gained
millions of dollars through their alleged fraud; surely this constitutes motive. en@amplaint
alleges that the defendamtgether entered into a scheme whereby they provided bogus MRIs

and therrequested reimbursement faise tharges stemming from those MRigertainly an
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opportunity for fraud. The Complaint thus raises the strong inference that deferuksgssed
fraudulent intent, satisfying Rule 9(b).

C. Allegations of Injury and Causation

In order to bring a civil RICO claim, a private plaintiff must demonstrate‘that
RICO violation at issue was a proximate caustnefinjury to the plaintiff's business or property
for which redress is soughtTerminate Control Corp. v. Horowit28 F.3d 1335, 1344 (2d Cir.
1994). The Atlantic defendants argue Lyons’s fraud was the source of Allstateysand that
they did nothing to facilitate or conceal Lyons’s fratderefore, theseaflendants conclude, the
Complaint fails to allege that the Atlantic defendants’ conduct was anpaitexicause of any
injury Allstate suffered.

Viewing the Complaint in the light most favorable to Allstateustreject the
Atlantic defendants’ argumenRead in thalight, the Complaint clearly alleges that the Atlantic
defendants joined with Lyons to perpetrate the fraudulent scheme that injustdeAllCompl.
11 50516. Together, each cluster of defendants entered into an agreement with Lyitkas to b
money from Allstate by (1) misrepresenting that the PCs were eligible to reegnmirsement
under the no-fault law and (2) requesting payment for services purportedly provitted R@s
that were not medically necessary or compensable. The aRd@&€dl violations of each
defendant proximately caused Allstate’s financial injury and theréfitstate may properly
bring this suit.

d. Ripeness

Defendants argue thatustdismiss Allstate’s RICO claims because they are

unripe! They maintairthatto have standing to pursue a RICO claim, Allstate must have

! Defendants use ripeness and standing terminology interchangeatbypt klzeir terminologyo

describe their argument, although | understand the argument to mdiate statutory standing.
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sustained clear and definite damagascording to defendants, because Allstate getyecover
money through state lawsuits for fraud, which would mitigate any injury sdffédlstate’s
damages are not yet clear and definite.

Defendant<ite a host of cases for this proposition, but in eatcheyh he
plaintiffs sued to recover mondyey had loaned or wergherwise entitledo receive from the
RICO defendantsSeeMotorola Credit Corp. v. Uzar322 F.3d 130 (2d Cir. 2003peSilva v.
North Shore-Long Island Jewish Hea8is, Inc., 770 F. Supp. 2d 497 (E.D.N.Y. 201D).J
Mortg. Capital, Inc. v. Kontogiannig26 F. Supp. 2d 225 (E.D.N.Y. 201@oldfine v.
Sichenziall8 F. Supp. 2d 392 (S.D.N.Y. 2000)he courts held thathe plaintiffs’ RICO
damages were not certain until tHegd triedto collect that money by asserting eithsegit
contractual otheir other (noRRICO) legal rights.Motorola, 322 F.3d at 135-3@®eSilvg 770
F. Supp. 2d at 521-2D)LJ, 726 F. Supp. 2d at 236-3&pldfing 118 F. Supp. 2d at 397-99;
accord First Nat’l Bank v. Gelt Funding Cor27 F.3d 763, 768 (2d Cir. 1994) (“Thus, a
plaintiff who claims that a debt is uncollectible because of the defendant’s caaduatly
pursue the RICO treble damages remedy after his contractual rights terpgdyavie been
frustrated.”).

The case before me is easily distinguishable. Allstate isagiing redress f@n
uncollectible debt; ratheit, seeks damages fpayingmillions of dollars to defendantsased
upon their allegedly fraudulent claims for faaslt benefits. In such a case, I find that Allstate’s
damages are clear and definite, and defendants have directed me to no authteégidimet to

believe otherwisé.

8 The Right Aid defendants raise several additional and undevelopsdents in their reply

memorandum. | need not consider any arguments raiseceféirgtitime in a reply memorandusge, e.g.Church
& Dwight Co., Inc. v. KalotEnters.of Mich,, L.L.C, No. 07 Civ. 0612, 2012 WL 293594, at *3 (E.D.N.Y. Jan. 31,
2012), and | decline to do so here.

18



e. RICO Conspiracy

Defendants suggest that | must dismiss Allstate’s RICO conspiracy claims
because the substantive RICI@imsare defective. Because | fitioht the substantive RICO
claims are legally sufficient, defendants’ argument fadefendants make no other attack on
Allstate’s RICO conspiracy claims.

3. Common Law Fraud

In order to plead a claim fdtew Yorkcommon law fraud, a plaintiff must allege
thatthe defendant made a material misrepresentation of a fact, with knowletigy&altsity and
an intent to induce reliancthat the plaintiff justifiably relied on defendant’s misrepresentation,
and that the plaintiff sufferedamages Eurycleia Partners, LP v. Seward & Kissel, LLR2
N.Y.3d 553, 559 (2009). In this caske Gmplaintalleges that the defendants defrauded
Allstate by misepresenting in their nfault claims(1) that they were eligible to receive
reimbursement under the no-fault law and (2) that they were requesting reamient for
services that were medicalhecessary and compensable. Compl. [4239AllIstate alleges
that defendants made these representations with knowledge of their falsititraticevpurpose
of inducing Allstate to pay those claims, that Allstate reasonably relidéfendants’
misrepesentations, and that Allstate incurred damages as a ries\lf. 743-45.

Defendants claim that Allstate has failed to plead fraud because it has not
properly alleged justifiable reliance. According to defendd@sause Allstate is a
“sophisticated insurer SeeDefs.” Mem. Supp. Mot. Dismiss 21, ECF No. &Xhad the ability
to detect defendants’ alleged fraud and is therefore precluded from arguinigusigiably

reliedontheir alleged misrepresentations.
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| emphaticallyreject this notn. Relianceis unjustifiedif “the misrepresentation
allegedly relied upon was not a matter within the peculiar knowledge of the parigtaghom
the fraud is asserted, and could have been discovered by the party allegedly défnanuan
the exercis of due diligence.Cohen v. Cerier663 N.Y.S. 2d 643, 644 (App. Div. 1997). Even
assuming that this is the kind of case in which due diligence was required tayeAlla dubious
assumption — the defendants’ fraud in this case was sophisticatedegrashdecould not have
been discoveredith suchdiligence The suggestiothatAllstate bore the responsibility to
discover that defendants healvertlyallotted ownership and control of the PCs to non-
physicians is absurd. Allstate was entitled to o#lythe representations that defendants made to
it and to the New York Department of State regarding the ownership of thelBi€ similarly
incorrectto claim that Allstate was remiss in relying @efendantsfacially reasonable
diagnoses and claimsrfpaymentand filing to uncover their falsity In short, egardless of the
strength ofAllstate’sinvestigatory capabilitiest is not barred from asserting fraud claims solely
for failing to detect- within the nofault law’s 30-day window, no less the complex fraudulent
schemes attributed to defendants hélistate has adequately pled the element of justifiable
reliance.

For the reasons addressed elsewhere imotHes; | further conclude that
Allstate’s claims for fraud are pled with the regu@specificity and are otherwise sufficient.

4. Consumer Protection Claims

Under 8349 of the New York General Business Laws unlawful to engage in
“[d]eceptive acts or practice in the conduct of any business, trade or commereReor |
furnishingof any service” in New YorkN.Y. Gen. Bus. L. § 349(a). Although similar to fraud

claims in many waysg 349 claims are unique in that tHeyust be predicated on a deceptive act
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or practice that is ‘consumer oriented@Gaidon v. Guardian Life Ins. Co. of ArB4 N.Y.2d

330, 344 (1999) (quotin@wego Laborers’ Local 214 Pension Fund v. Marine Midland Bank

85 N.Y.2d 20, 25 (1995)). Allstate contends that defendants violated 8§ 349 by making the same
two types of misrepresentations charged in Allstate’s fraud and RICO claieasthat the PCs

were eligible for reimbursement under the no-fault law and that they sougbhtrsement for
medically legitimate services.

Defendants arguthat Allstate has failetb plead a violation of § 349 because
therr alleged misrepresentations were not consumniented. Rather, they were made by one
private party to another, neither acting in a consumer role, and are taerefside of the scope
of conduct that § 349 was intended to reach.

Although defendants’ argument has some traction, | conthadéhe § 349
claims survive A plaintiff establishes consumeriented conduct by showing that “the acts or
practices have a broader impact on consumers at large” in that they are “directesitoerg”
or that they “potentially affect similarly situated consumer®swego 85 N.Y.2d at 25, 27.
Indeed, so long as the conduct is consumer-oriented, even a defendant’s busines®icorapet
bring a claim under 8§ 349, provided the competitor is incidentally harmdteldefendant’s
deceptive conductSecuritron Magnalock Corp. v. Schnahd® F.3d 256, 264 (2d Cir. 1995)
(“The critical question [under 49] is whether the matter affects the public interest in New
York, not whether the suit is brought by a consumer or a competitdié€ye, the defendants’
scheme is alleged to have unlawfully stripped millions of dollars from Allstdtiehhas likely
increased theremiums of consumers. In light of thesultingburden on the public — a broad
impact on consunme at large- | concludethat defendants’ alleged misrepresentations were

sufficiently consumepriented to fall within the ambit & 349. SeeAllstate Ins Co. v.
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Rozenburg590 F. Supp. 2d 384, 394-95 (E.D.N.Y. 2008) (adopting similar |dgit)see
Allstate Ins. Co. v. Bogoraklo. 10 Civ. 5286, 2011 WL 2421044%,*6 (E.D.N.Y. June 10,
2011) (finding upon similar facts that plaintiff failed to demonstrate that defesi@dleged
conduct was consumeirientated). | thereforeoncludethat Allstate’sclaimsfor violations of
§ 349are legally sufficient.

5. Unjust Enrichment

To state a claim for unjust enrichment, a plaintiff must allege “(1) that the
defendant bnefitted; (2) at the plaintiff’ expense; and (3) that equity and good conscience
requre restitution.” Beth Israel Med. Ctr. v. Horizon Blue Cross & Blue Shield of, 4B F.3d
573, 586 (2d Cir. 2006)Allstate’s claims for unjust enrichment are premisadiefendants’
alleged misrepresentations, which caused Allstate to remit payméetendants for claims for
which they were nagntitled to reimbursementCompl. {1 758-62.

Defendants asseitat | must dismiss Allstate’s unjust enrichment clahesause
Allstate’s insurance contracts govern its relationshifih the defendantsshich they believe
precludes any quasontract recovery for their actionsn this case, however, Allstate’s unjust
enrichment clairmare ‘predicated on conduct not covered by the contrgséfgeants
BenevolenAss’n Annuity Fund v. Rencko6 N.Y.S.2d 77, 81 (App. Div. 2005Rather, hey
stemfrom defendants’ misrepresentatioasdtheyaretherefore properly asserted.

In addition to being inapplicable here, the rule defendants would have me adopt —
that an unjust enrichment claim is never cognizable where a valid contract elugter the
parties— is too broadly stated. For example, where one party to a contract accidentlly pay
another more than the contract requires, the overpayer has an unjust enricaimetat idcover

the excessSee, e.gKirby Mclnerney & Squire, LLP v. Hall Charne Burce & Olson, S0
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N.Y.S.2d 84, 85 (App. Div. 2005)That the parties remain bound by their contract in other
respects does not bar a claim to recoup the mistaken overpayment.
B. Motion To Compel Arbitration
The Atlantic defendantalso move to compel arbitration. They argue that New
York Insurance Lavg 5106(b) and the individual insurance contracts govethiegllegedly
fraudulent billingsat issugthe“Allstateinsurance contractsfive them lhe option to resolve
the instant dispute through arbitration. | find that the scope of the arbitration clause unde
§ 5106(b) and the individual contracts doesreathany of the claims before me except those
that Allstate has not yet paid.thereforedenythe motion to compel arbitraticas to all claims
but those still pending before Allstate.
Section5106(b) of the New York néault insurances law requirésat:
Every insurer shall provide a claimant with the option of submittirygdispute
involving the insures liability to pay first party benefits, or additional first party
benefits, the amount thereof or any other matter which may arise pursuant to
subsection (a) of this section to arbitration pursuant to simplified procedures to be
promulgated or approved by the superintehden
N.Y. Ins. Law 85106(b). Subsection (a) of the same provision in turn provides that:
Payments of first party benefits and additional first party benefits shalbde as
the loss is incurred. Such benefits are overtlnet paid within thirty days after
the claimant supplies proof of the fact and amount of loss sustained. If proof is not
supplied as to the entire claim, the amount which is supported by proof is overdue
if not paid within thirty days after such proof is supplied. All overdue payments
shall bear interest at the rate of two percent per month. If a valid claimtimmpor
was overdue, the claimant shall also be entitled to recover his attorney's
reasonable fee, for services necessarily performed in conmegtlosecuring

payment of the overdue claim, subject to limitations promulgated by the
superintendent in regulations.
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Id. 8§ 5106(a). According to defendants, Alistateinsurance contractsther adopt
verbatim the abovianguageor must be construed to do $&eeid. § 5103(h) (“Any
policy of insurance . . . which does not contain provisions complying kagth t
requirements of [Article 51] shall be construed as if such provisions were embodie
therein.”).

The question is thus whether the adiion clause irg 5106(b) reaches the kind
of suit before mean affirmative suiby insurance companies to claw back money already paid to
claimantson grounds of fraud. In light of thabsene of authoritative law from [New York’s]
highest courtregading the scope of § 5106(b), my role as a district judgepredict how the
New York Court of Appeals would interpret the provisiSeeDiBella v. Hopkins403 F.3d
102, 111-12 (2d Cir. 2005).

Examining the text§ 5106(b)appears broadt first blu$. It mandates that
insurance companies provide claimants with the opportundybitrate ‘anydispute” that
“involv[es] the insurer’s liability to pay first party benefitsN.Y. Ins. Law§ 5106b) (emphasis
added).Noting that Allstate seeks by tissiit toeffectivelyexonerate itself from past and future
liability for defendants’ reimbursement claims, defendants maintaig tha06(b) requires
Allstate to offer defendants the option of resolving this dispute by arbitration.

Read in isolation, the language defendagltsonsupportgheir argument
However,defendants ignore cruciatiditional statutory languag&pecifically,§ 5106(b)’s
arbitration clause extends to disputesolving the insurer’s liabilityto pay first party benefits,

or additional first party benefitdhe amount thereof @nyothermatter which may arise

° It has come to my attention that the Allstateurance contracts may, in fact, contain arbitration

clauses that are not identical to the statutory language of § 5106(ightlof the Atlantic defendantsiritten and
in-court representations to the contrary, and Allstate’s assent by silemcsua$ represeations, | find that any
argument that the contractual language is either broader or narrowerelsdatthiory language is waived. | treat
the contractual language and the statutory language as identical.

24



pursuant to subsection (a) of [§ 5106].” 8 5106(b) (emphasis added). The use of the word
“other” in defining the residual category of disputes covered by the arhitdiase suggests

that each of the precedicgtegories of disputes are also “matter[s] which may arise pursuant to
subsection (a)” of 8 5106. Otherwise, the word “other” would be superfluous, and courts must
avoid interpretations that deprive astatutay language of meaningState Street Bank & Trust

Co. v. Salovaara326 F.3d 130, 139 (2d Cir. 2003). The scope of 8 5106(b)’s arbitration clause
is thus significantly narrower than defendants suggéss: limited to disputes that arise from the
requirements of subsection (a). Therefore, if subsection (a) has nothing bmsag particular
matter, any dispute stemming from that matter will fall outside the scope of subgbraen

well. By contrast, if subsection (a) mandates or prohibgarécular behavior, any dispute over
that behavior (or lack thereof) will be subject to arbitration under subsection (b).

Structurally, the parallelism of subsections (a) and (b) is both rational and
intuitive. Section 510@reateghe “[flair claims settlerant” procedures under New York’s no-
fault law. Subsection (a) contains rules governing when insur@mo@anies must pay claims
for benefits and thpotential monetary penalties foonpayment or untimely payment.

Subsection (b), in turmakes arbitratin available for disputegtemming frontlaims for
bendits. By incentivizing the prompgiayment of claims and extendingdi@imants the option
to arbitrate their disputesubsections (a) and (b) work in tandem to quickly and efficielitgct
no-fault benefits to people injured in automobile accideisse State Farm Mut. Auto. Ins. Co.
v. Mallela, 372 F.3d 500, 502 (2d Cir. 2004ecause thepeedy resolution of benefits iches
depends on both subsectioitss logical thatthe subsectionare cogruent.

Althoughthere iglittle case law on the proper scope of subsection (biabe

law on subsection (a) is uniform and ctedihe requirements &ubsection (adrenotimplicated
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by anaffirmative action by amsurer torecover for fraudsuch a the case before més
mentioned above, subsection (a) sets forth a deadline for the timely payment of mslasns
(the “30-day rule”) andhe monetary penalties that attangtimely payment. Under the 3@y
rule, when an insurer fails to payaeny a claim within 30 days after a claimant has supplied
proof of his claim, that insurer is barred from asserting most defenses inkm®gsent suit (or
arbitration) brought by the claimant for his benefits paymetasp. for Joint Diseases v.
Travelas Prop. Cas. Ins. Cp9 N.Y.3d 312, 317-18 (2007). When the insurer violates the 30-
day rule, the claimant may also recover inteagst reasonable attorney’s fees for services to
secure payment of the overdue clailu.

Courtsthat have addressdigeissuehave uniformlyheldthat subsectioraf’'s 30
day rule is inapplicable to affirmative suits for fraud. Specifically, sduatve found that the 30-
day rule does not bar an insurer who has timely paid a claim fromilateo\jtside of the 30-
day wndow) suing the claimant for fraud in order to recoup that payneee, e.gState Farm
Mut. Auto. Ins. Co. v. Liguorb89 F. Supp. 2d 221 (E.D.N.Y. 2008tate Farm Mut. Auto. Ins.
Co. v. CPT Med. Servs., P,0lo. 04 Civ. 5045, 2008 WL 4146191*6-7 (E.D.N.Y. Sept. 5,
2008);Allstate Ins. Co. v. Valley Physical Med. & Rehab., PS65 F. Supp. 2d 335 (E.D.N.Y.
2008). The courts have distinguished safflimative clains for fraudafter timely payment was
made which arenot affected by the 3@ay rule,from cass in which insurerfail to timely pay
or deny a fraudulent claim for benefits aar@later sued by claimasto collect paymentwhich
are governed by the 3@ay rule. See, e.gCarnegie Hill Orthopedic Servs. P.C. v. Geico Ins.
Co. No. 3442/02, 2008 WL 852488t*5 (N.Y. Sup. Ct. Jan29, 2008)abrogated on other
groundsby Fair Price Med. Supply Corp. v. Travelers Indem.,@6.N.Y.3d 556 (2008);

Liguori, 589 F. Supp2d at 22425; Valley Physical555 F. Supp. 2d at 339-41n reaching this
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conclusion, courts have drawn support from the absence of any language in subsection (a)
explicitly barring untimely affirmative actiongn opinion by the Department of Insurance
interpreting subsection (a) not to bar untimely affirmativeoast and the anti-fraud policy
underlying the ndault law.

| agree with the reasoning and conclusion of the cthathave spoken on this
issue and determine thtae rules set forth irsubsection (a) are not implicated when an insurer
brings asuit for fraudto recover payment promptly made. Accordinglyysuch suit does not
involve adispute that “arigs] pursuant to subsection (a),” and thus subsection (b)’s arbitration
provision is inapplicable to the sdft. See Progressive Nims. Co. v. Advanced Diagnostic &
Treatment Med., P.CNo. 601112/00, slip op. at 16 (N.Y. Sup. Ct. July 25, 20fiding
8 5106(b)’s arbitration clause inapplicable to civil actions for fraud to recovergrayrior
claims under the néault law).

Thatthe suit befog me thudalls outside the scope of subsectigasand (b)is
consistent with the purpose of 8§ 5106 and théandt-law as a whole As discussed above,
85106 creates|f] air claims settlement” procedures to achieve the statutory goal of fiagilbho
law: tospeedily route compensation to people injured in car accid8€ets generallil.Y.

Comp. Codef. & Regs. tit11 § 653.2 (“Claim practice principles to be followed by all

insurers: (a) Have as your basic goal the prompt and fair payment teoaficdnile accident

10 Arguably, the same logic could suggest trat claim brought by an insurer after its timely

payment of a claim for benefits would be outside the reach of subsegtoarfitration clause. However, all of
the claims before this Court are either claims for fraud or claims basedhgaltegedlyfraudulent acts, and | thus
see no reason to decide whether there may be a reasonable basis for distingffisnative actions based on
fraud from other affirmative recovery actionSeeCountryWide Ins. Co. v. Frolichd65 N.Y.S.2d 446 (N.Y. City
Civ. Ct. 1983) (concluding that suit by insurer to recover payment imadestake was subject to arbitration
provision of subsection (b)put seeState Farm Mut. Auto. Ins. Cos. v. Brook21 N.Y.S.2d 1010, 1013 n.2 (Sup.
Ct. 1979)rev’d on other grounds435 N.Y.S.2d 419 (App. Div. 1981) (implying in dicta that affirmative buit
insurer to recoup benefits fraudulently claimed would be subject toadidnit clause of subsection (b)). | note,
however, that claims basegon fraud may be somewhat unignehat they do not contest entitlement to benefits
under the terms of the ffault law itself but seek to recover money through an independent righiaf.aSee
Ryder Truck Lines v. Maiorand4 N.Y.2d 364, 369 (1978h¢ting in dicta that subsectigh) contains “a broad
arbitration clause embracing all disputes with respect to entitlementtipdity benefits arising under the statute”).
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victims.”); Hosp. for JoinDiseases9 N.Y.3d at 31{"New York’s no-fault automobile
insurance system is designed to ensure prompt compensation for losses incurretkhy acc
victims . . . .”) (quotingn re Med. Soc’y749 N.Y.S.2d 227, 227 (2003)) (internal quotation
marks omitted) Allowing the suit before m& proceed outside of the strictures of 8 5106 does
notsignificantlyinterfere with the impdant goals of the néault law. If successfulaffirmative
actions based on frauday claw back monegiready paidin effect sowing downthefinal
resolution ofcertainclaims under the néault law. However,jn these cases thunderlying
insuranceclaimswill have been alreadyrocessedand payment on thosgaimspromptly made.
Moreover,affirmative suits for fraud are quite rar&hus, the goal of the rault law is still
substantiallyachievedinjured partiestlaims for benefitsneet quick resolutionshe vast
majority of which are conclusive.

The alternative- interpreing the 30-day rule asubsection (afo apply to and
effectively bar affirmative actions for fraudwould sacrifice too much in the name of efficiency.
Slow-o-detect fraudvould be irremediable result difficult to reconcile witNew York
Insurancd_aw 8§ 409,which clearlyevinces the goal afombating insurancieaud SeeN.Y.

Ins. Law§ 409 (requiring insurance companies to adopt plans “for the detection, investigation
and prevention of fraudulent insurance activities”). In light of 8§ #@#&) rot prepared to

attribute to the legislaturestngleminded purpose tpromote efficiency at any expensily
interpretation of the scope of subsectiahstrikes a reasonable balance betvikeonflicting
values evinced by the statutory scheme as dawho

The Atlanticdefendants emphasize that the arbitration clause of subsection (b)
either expressly or constructively appears in the Allstate insurancaasntihey thus contend

that thebroad policy favoring arbitration under the Federal Arbitrafioh(“FAA”), 9 U.S.C
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§ 2,compels me toead any ambiguitein the arbitration clause, insofar as they exist, in favor
of arbitration. See, e.gCompuCredit Corp. v. Greenwooti32 S. Ct. 665, 69 (2012).
However,as the Supreme Court has made clearntsshould “appl[y] the presumption favoring
arbitration, in FAA . . . cases, only where it reflects, and derives itsegy from, a judicial
conclusion that arbitration of a particular dispute is what the pantessdedobecause their
express agreeemt to arbitrate was validly formed and . . . is legally enforceabléestd
construed to encompass the disputéranite Rock Co. ¥nt’| Bhd of Teamstersl30 S. Ct.
2847, 2859-60 (2010) (emphasis added). Heoa| law mandatethat disputes be bitrable at
the option of the claimant, and the parties’ agreemengs, the Allstate insurance contraets
merely adhere to this mandate, parroting the words of the statute or silentingutspt
provisions. Thushe parties cannot be said to hawenced an intentioor bargained for the
right toarbitrate affirmative fraud claims through their private agreeme3gs. id. Rather, the
manifest intentiorof the parties, insofar as any of their agreements explicitly included a
arbitration clause, vgssimplyto acdbpt and comply with local law, and | find that the best
construction of the subsection (b) excludes from its scope affirmative suitaudr ft thus deny
defendants’ motion to compel arbitration of these claims.

However, defendants’ motion to compebitration ismaterially different with
respect to claims that Allstate has not yet paid. For those claivitl respect to which Allstate
seeks a declaration that it need revhit payment- | find that the obligations set forth in

subsectia (a) squarely apply. By extension, disputes regardingdari benefits that arise
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with respect to those claims are subject to the arbitration clause of subdectiontherefore
grant defendants’ motion to compel arbitrataidrthis limited clas®f claims
CONCLUSION
For the reasons set forth herein, the motions to dismiss are denied in thety.enti
The Atlantic defendants’ motion to compel is granted with respect to all claims for

reimbursement that Allstate has not yet paid and denied with respect to all other claims

So ordered.

John Gleeson, U.S.D.J.
Dated: February 16, 2012

Brooklyn, New York

1 The Right Aid defendants also appear to ask me to dismiss these cladeslévatory relief

because declaratory relief is only available there is an otherwise justiciabieveosy, and defendants contend that
no such controversy exists. | find this argument to be without merit.
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