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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

PRASANNA GOONEWARDENA

Plaintiff, MEMORANDUM & ORDER
11-CV-2456(MKB)

V.
NORTH SHORE LONG ISLAND JEWISH
HEALTH SYSTEM, THE ZUCKER HILLSIDE
HOSPITAL, LUDMILA DASHEVSKY, TINA
WALCH, PAULINE WALFISCH, MAHENDRA
AIREN, REMY GALLANT, CHRISTOPHER
PHILLIPS, IN SOON YANG, JOHN
KANE, MARY AFFLERBACH, EDWARD
REDMOND, JOHN DOE and GERALD RYAN

Defendant.

MARGO K. BRODIE, United States District Judge:

Plaintiff Prasanna Goonewardena, proceegnugse filed the above-captioned action on
May 20, 2011. On January 10, 2012, Plaintiff filed an Amended Complaint against Defendants
North Shore Long Island Jewish Health System (“NSLIJ”), the ZucKésidtls Hospital
(“Zucker Hillside”), Ludmila Dashevsky, Tina Walch, Pauline Walfisch, Bfadra Airen, Remy
Gallant, Christopher Phillips, In Soon Yang, John Kane, Mary Afflerbach, Edward Redmond,
John Doe and Gerald Ryan, alleging, among other things, that Defendantsd &baintiffof
access to services and treatment programs on the basis of his disabiligngpided to
hospitalize him involuntarily in retaliation for his complaints about discriminatidme
Amended Complaint allegerddaims pursuant to Title | and Title Ill of the Americans with
Disabilities Act (“ADA”), Section 504 of the Rehabilitation Act (the “Rehabilitatiact’y 42
U.S.C 88 1983, 1985 and 1986, and various state law claims. On May 11, 2012, Defendants

moved to dismiss the Amended Complaint. (Docket Entry No. 142.) Judge Nicholas G.
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Garaufi¢ referred the motion to Magistrate Judge Lois Bloom for a report and recommendation.
(Docket Entry No. 71.) On November 5, 2012, Magistrate Judge Bloom filed a report and
recommendation (“R&R”), recommending that Defendants’ motion to dismiss bedjiarnts
entirety and Plaintiff be denied further leave to amend. (Docket Entry No. R&niff timely
filed objections and requested permission to amend the Amended Complaint. (Docket Entry
No. 153.) On March B, 2013, the Court adopted Judge Bloom’s R&R in its entirety, granting
Defendants’ motion to dismiss the Amended Complaint and denying Plaintiff emtofiurther
amend the Amended Complairoonewardena v. N. Shore Long Island Jewish Health Sys.
No. 11-CV-2456, 2013 WL 1211496 (E.D.N.Y. Mar. 25, 2013). Judgment was entered on
March25, 2013. (Docket Entry No. 157Blaintiff nowmoves the Court, pursuant to
Rule 60(bj1) and(6) of the Federal Rules ofivil Procedurdor vacatur of the&Court’sMarch
26, 2013 judgment and sanctions against defense cousindand oppose Plaintiffs’ motion,
move for sanctionagainst Plaintiffand request that the Court issue an order reflecting
Plaintiff's allegedvoluntary dismissal odll claims againsDefendanGallant For the reasons
discussed belp, Plaintiffs motion forvacaturis denied and Defendants’ motion for sanctions
and request for a voluntary dismissal order is denied.
I. Background

The facts allegdin the Amended Complaint are assumed to be true for the purposes of

this motion. Plaintiff is a South Asian man of Sri Lankan origin. (Am. Compl. 1 8.itiFlali

suffers from Obsessive Compulsive Disorder (‘OCBid. § 13.) From 1998 until March 30,

! The case was reassigned to the undersigned on March 23, 2012.

2 Plaintiff alleges in the Amended Complaint that he also suffers from Schizatoegfe
disorder, (Am. Compl. 1 13), but states in his objections that he suffers from OCD and

2



2011, Plaintiff was a patient at Zucker Hillsided. (f 14.) Plaintiff's doctor at Zucker Hillside
was Defendant Dashevskyid. § 15.) Plaintiff alleges that, as early as 2008, he complained to
Dashevsky that he believed that she and Defendant Walch, the director of theeatteitcavere
discriminating against him.(Id. § 15.) In 2008, Plaintiff complained to Dashevsky that the
hospital had “discriminatory practices” and that he was not receiving “adecprat” (Id. § 16.)
Dashevsky threatened to admit Plaintiff as an inpatient and “close hisffile,tomplained to
the administration(ld.) After that session, Plaintiff feared that he would “be imprisoned for
exercising his 1st Amendment rightqfd. § 17.) Plaintiff did not believe that he was being
properly treated for his iliness, and he alleges that the medication he wadpreswde his
OCD worse.(Id.) Plaintiff alleges that Zucker Hillside had 20 attending doctors, all of whom
were white, and & doctors only spent 15 minutes with each patiddt) Plaintiff's sister spoke
with Defendant Kané. (Id.) She told Kane that she believed that the hospital was running a
scam and that Plaintiff was being discriminated against because of hisotacend national
origin. (d.) Kane said that he would look into the allegatidrgd. 7 18.) Walch called
Plaintiff's sister and told her th&laintiff should go elsewhere if he was not happy with the
service he was receivingld.)

Plaintiff did not have any money, so he decided to continue to be treated at Zucker

depression but not from Schizoaffective disorder or any other illness, (P1.)Obj. 6

3 As noted in thR&R, the term “aftercare unit” appears to refer to the “Hillside Hospital
Adult Ambulatory Care Unit for Outpatient TreatmentR&R 8 n.4.)

4 The Court’'s March 25, 2013 Memorandum and Order stated that Plaintiff' svgister
to Zucker Hillside and spoke with Kan®laintiff stateghat the Court misread hfsmended
Complaint. (Pl. Mem. 2.)

® The Court’'s March 25, 2013 Memorandum and Order sthtgdane told Plaintiff's
sister that he would speak with WaldBlaintiff stateghat the Court misread Mamended
Complaint again. (Pl. Mem.)2.



Hillside. (Id. 1 19.) On June 10, 2010, Plaintiff met with Walch and “explained the situation to
her that the Plaintiff was discriminated against because of his ratejas on the wrong
medications . ..” (Id.  21.) Walch told Plaintiff that he needed to stop complaining or he
would be hospitalized.ld.) Plaintiff alleges that at his next appointment with Dashevsky, she
was angry at Plaintiff for meeting with Wiland said that he was a troublaker. (Id. 1 22.) A

few weeks later, Plaintiff met with Mary Ann Ricardo, an employee at Zudiiside, and

asked why the attending doctors only see patients for 15 minlde$. 23.) Ricardo told

Plaintiff that the appointments are short because attending doctors only prescribe medication —
they do not provide therapyld() Ricardo told Ruintiff to see a social workef he needed

therapy. (Id.) Plaintiff began looking for a social workend (Y 24.)

Plainiff always arrived one hour early for his appointments and, while he was gyaitin
would speak with various Zucker Hillside employeds.. { 25.) On March 11, 2011, Plaintiff
was at the hospital scheduling an appointment to see Dashel@ky.28.) On his way out of
the hospital, Plaintiff was reading a list of actimedicalresidents posted on the walld.]

While he was reading the list, a Caucasian woman approached Plaintiff, tolughishé knew
who he was and to leave the area immediat@tl) Plaintiff returned to the second floor, where
he had been to make his appointment, and encountered Ricltd$29.) Plaintiff asked

Ricardo for the name of the woman who had harassed him, and Ricardo tal@vasn
Defendant Walfisch, the aftercare program direcftit.) Plaintiff told Ricardo “to tell Ms.
Walfisch that if she ever threatened themit again, Plaintiff will press charges against her for
harassment.’(Id.)

On March 16, 2011, Plaintiff wrote a letter to Dashevsky, informing her that he was

“going to take legal actions against the hospital if the hospital [did] not changpdhees.”



(Id.) Plaintiff alleges that this “letter did not sit well with Dr. Dashevsky, Dr. Walchhasid
Walfisch.” (Id. 1 30.) On March 30, 2011, Plaintiff had an appointment with Dasheviky. (
Plaintiff arrived early for his appointment, so he could meet with Kalde). Ifr light of the
number of times Dashevsky threatened Plaintiff with hospitalization, Plaiatified a digital
recorder with him that day(ld.) When Plaintiff arrived at Kane’s office, his secretary
recognized Plaintiff antbld Plaintiff that Kane was not availabl@d.) Plaintiff left his contact
information and asked the secretary to tell Kane that Plaintiff was going to gakedtion
against the hospital.ld;) Plaintiff returned to the aftercare building but did not go to the second
floor for his appointment with Dashevskyld.(1 30-31.)Instead, Plaintiff waited in the first
floor reception area.ld. 1 31.) While he was waiting, Plaintiff overheard the receptionist say
his last name to someone on talephone. If.) Plaintiff asked who she was speaking to, and
she responded that she was speaking with his dodtby. (

Michael Levene arrived and asked the receptionist if “that guy” was stileineception
area. (Id.) The receptionist pointed at Plaintiff, and Plaintiff asked Levene why haskasg
about Plaintiff. [d.) Levene responded that someone had complained to security about Plaintiff.
(Id.) Plaintiff went up to the second floor, and Dashevsky told #ffainat she would see him at
5:00 p.m. [d. T 32.) A few minutes before five, Plaintiff went outside to activate his audio
recorder.(Id. § 33.) Dashevsky then came and took Plaintiff to her offilce.(33.) When
Plaintiff asked why she had oadl the receptionist, Dashevsky told him that someone had
complained about his visit to Kandd.j A few minutes into the conversation, Defendant Ryan,
the hospital’s security director, arrivedd.(f 34.) He asked Plaintiff to sign a document
(“Agreement”) without reading it and without allowing Plaintiff to consult a lawyd. 1 34-

35.) The Agreementwhich is attached to the Amended Complaint, states:



On at least two occasions over the past month, you were observed
on the Zucker Hillside Hospital (ZHH) campus without an
appointment attempting to engage in contact with staff who are not
involved in your care. On at least one occasion you were asked to
leave the premises. This pattern of repeated behavior is
inappropriate and not related to yaare plan here at ZHH. While

the ZHH is dedicated to outstanding patient care, anyone in need of

treatment without an appointment must report to the Hillside

Evaluation Clinic (“HEC”) or the Emergency Department. Please

be advised of the following:

e You are not authorized to enter the ZHH campus without a
scheduled appointment unless you report to the HEC or the LIJ
Emergency Department.

e Upon finishing your appointment, you should depart the
premises in a timely manner.

e Any questions or treatment iss1should be discussed with
your treating doctor.

e Failure to abide by this policy will result in your expulsion
from the grounds by Security.

(Agreement, annexed to Am. ComatEX. I.) Plaintiff refused to sign the letter, and Dashevsky
told him, “in the mean tim¢sic] you have to be in the hospital.” (Am. Compl. § 35.) Plaintiff
still refused to sign the letter, and Dashevsky told the officer to take Plainti# teatlkin
clinic. (1d.)

Plaintiff went to the walkn clinic, and, when he arrived, he asked Defendant Gallant,
one of the hospital’s mental health workers, if he could see the direlctof]. 37.) Gallant
asked Plaintiff to take his jacket offld() Plaintiff refused “sine he had an activated recorder in
his jacket pocket.”(Id.) Plaintiff asked to use the bathroom, and Defendant Phillips approached
and said, “Sir you are going to force our hands in a secoidl)’ Rlaintiff responded, “You do
what you got to do.” I{l.) A security guard that had been standing behind Plaintiff approached
Plaintiff and picked him up.ld.) Phillips, Gallant, Wane Thompson and two other security
guards took Plaintiff to another room and “forced the Plaintiff fac[e] down on a ssdtiag was

on the floor.” (d.) One of the security guards put his knees on Plaintiff's back, and Phillips



started to punch Plaintiff.ld. 1 38.) Plaintiff screamed for help, and Phillips smothered
Plaintiff to keep him quiet(ld. T 39.) Plaintiff eventually stopped struggling, and his clothes
and shoes were removedd.( 40.) Plaintiff was injected with antipsychotic drugdd. 1 38.)
Plaintiff alleges that this assault was ordered by Dashe\(styy 42.)

A few hours later, Defendant Redmd arrived and took Plaintiff to the inpatient unit.
(Id. 1 41.) Plaintiff asked for his clothes back, but Redmond told Plaintiff that he would not get
his clothes back until he got to the inpatient unid.) (On March 31, 2011, Plaintiff wrote to the
chief administrator of Zucker Hillside and requested an investigation into dudtasil. 1 45.)
The next day, Defendant Afflerbach conducted a short interview with Plantfthen wrote a
“sham” incidentreport. (d. 1 46.) The unit chief examined Plaintiff and determined that he
could be dischargedld( 1 44.) Before he was discharged, Nancy Conti informed Plaintiff that
Dashevsky, Walch and Walfisch had “decided not to take the Plaintiff baok &ftén care unit
to treat the Plaintiff because of his disabilityld.) Plaintiff immediately wrote a letter to Conti,
stating that this action was a violation of Title Ill of the AD@d.) Plaintiff was discharged on
April 6, 2011. (d. 1 47.)

[I. Discussion
a. Standard of Review
I. Reconsideration

The standard for granting a motion for reconsideration “is strict, and recotisidevél

generally be denied unless the moving party can point to controlling decisions thrad dltee

court overlooked —matters, in other words, that might reasonably be expected to alter the



conclusion reached by the couft.Shrader v. CSX Transp., In@0 F.3d 255, 257 (2d Cir.
1995);see alsd.ocal Civ. R. 6.3 (The movingarty must “sef[forth concisely the matters or
controlling decisions which counsel believes the Court has overlook8diidh v. New York
City Dept of Educ, 524 F. App’x 730, 734 (2d Cir. 2013)To warrant reconsideration, a party
must‘point to controlling decisions or data that the court overalk matters, in other words,
that might reasonably be expected to alter treelusion reached by the court.” (quoting
Shrader 70 F.3d at 257)).

It is thus “wellsettled” that a motion for reconsideratisrinot a vehicle for relitigating
old issues, presenting the case under new theories, securing a rehearing oitsherme
otherwise takin@ ‘second bite at the appleAnalytical Surveys, Inc. v. Tonga Partners, L.P.
684 F.3d 36, 52 (2d Cir. 2012) (quotiSgqua Corp. v. GBJ Corpl56 F.3d 136, 144 (2d Cir.
1998), as amende@luly 13, 2012). In other words, “[rleconsideration of a court’s previous
order is an extraordinary remedy to be employed sparingly in the interdsizliof and
conservation of scarce judicial resourcesitdalgo v. New YorkNo. 11CV-5074, 2012 WL
3598878, at *1 (E.D.N.Y. Aug. 20, 2012) (citation and internal quotation marks omitted). A
motion for reconsideration “should not be used as a vehicle simply to voice disagtevith
the Court’s decision, . . . nor does it present ‘an occasion for repeating old argumentslgrevious
rejected or an opportunity for making new arguments that could have previously d@eri m

Premium Sports Inc. v. ConngNo. 10CV-3753, 2012 WL 2878085, at *1 (S.D.N.Y. July 11,

® Plaintiff states that he isot moving for reconsideration. (PI. Reply 3.) However,
Plaintiff asks the Court to “Vacate its Order dismissing Plaintiff's claim” antlestges the
Court’s decision. (Pl. Mem. 1.) Unless the Court reconsiders its prior ruling arsea
contrary position, pursuant to Rule 6.3 the Local Rules of thetd&tates District Courts for
the Southern and Eastern Districts of New York, the Court has no basis to vacabe its pr
decision. The Court will consid@aintiff’'s papers as a motido vacate the judgement entered
by the Clerk of the Court on March 26, 2013 and to reconsider its March 25, 2013 Memorandum
and Order.



2012) (citations omitted). Moreover, “a party may not, on a motion for reconsideratsananai
argument for the first time.Tmage Processing Tech., LLC v. Canon IiNo. 10€V-3867,
2012 WL 253097, at *1 (E.D.N.Y. Jan. 26, 2012}dration citationand internal quotation
marks omitted) (collecting casedhn order to prevail on a motion for reconsideration, “the
moving party must demonstrate that the Court overlooked controlling decisions ol factua
mattersthat were putbeforethe Court on the underlying motich Lichtenberg v. Besicorp Grp.
Inc., 28 F. App’x 73, 75 (2d Cir. 2002) (emphasis added) (citations and internal quotation marks
omitted);see alsdHenderson v. City of New YoiKko. 05CV-2588, 2011 WL 5513228, at *1
(E.D.N.Y. Nov. 10, 2011) (“In order to have been ‘overlooked,” the decisions or data in question
must have been put before [the court] on the underlying motion . . . and which, had they been
considered, might have reasonably altered the result before the courtdrisitatid internal
guotation marks omitted)yf. Stoner v. Young Concert Artists, Indo. 11CV-7279, 2013 WL
2425137, at *1 (S.D.N.Y. May 20, 2013) (“A motion for reconsideration is an extraordinary
remedy, andhis Court will not reconsider issuelseamdy examined simply because a p&sty
dissatisfied with the outcome of his cade do otherwise would be a waste of judicial
resources. (alteration, citations and internal quotation marks omitted))
ii. Rule 60(b)
FederalRule of Civil Procedure 60(b) reads in pertinent part:

On motion and just terms, the court may relieve a party or its legal

representative from a final judgment, order, or proceeding for the

following reasons: (1) mistake, inadvertence, surprise, or akigis

neglect; (2) newly discovered evidence that, with reasonable

diligence, could not have been discovered in time to move for a

new trial under Rule 59(b); (3) fraud (whether previously called

intrinsic or extrinsic), misrepresentation, or misconduct aoy

opposing party; (4) the judgment is void; (5) the judgment has

been satisfied, released or discharged; it is based on an earlier
judgment that has been reversed or vacated; or applying it



prospectively is no longer equitable; or (6) any other reasdn tha
justifies relief.

Fed.R. Civ. P. 60(bh(L)~5). “Rule 60(b)(1) and Rule 60(b)(6) are ‘mutually exclusive,” such
‘that any conduct which generally falls under the former cannot stand as a gousltef under
the latter.” Stevens v. Miller676 F.3d 62, 67 (2d Cir. 2012) (quotikgntco, Inc. v. Barr (In

re Emergency Beacon Corp666 F.2d 754, 760 (2d Cir. 1981)s such, “Rule 60(b)(6) relief
is only available if Rules 60(b)(1) through (5) do not apphsC Holding AG v. Nobel Biocare
Fin. AG, 688 F.3d 98, 109 (2d Cir. 2012). In order to qualify for Rule 60(b)(6) relpéimatiff
must also demonstrate eitffextraordinary circumstances, or extreme hardshipeCurtis v.
Ferranding 529 F. App’x 85, 86 (2d Cir. 2013) (quotiktarris v. Unted States367 F.3d 74,

81 (2d Cir. 2004))see alsdtevens676 F.3dat 67(noting that “courts require the party seeking
to avail itself of [Rule 60(b)(6)] to demonstrate ‘extraordinarguwnstances’ warrant relief”’
(citing Liljeberg Health Serviceécquisition Corp,.486 U.S. 847, 864 (1988))JAs a general
matter, a mere change in decisional law does not constitute an ‘extraordinanystance’ for
the purposes of Rule 6Q(B6).” In re Terrorist Attacks on September 11, 20041 F.3d 353,
357 (2d Cir. 2013) (quotiniflarrero Pichardo v. Ashcroft374 F.3d 46, 56 (2d Cir. 2004)).
“Properly appliefl] Rule 60(h strikes a balance between serving the ends of justice and
preserving the finality of judgmentsld. (quotingNemaizer v. Bake793 F.2d 58, 61 (2d Cir.
1986)). Such a motiolhmust be made within a reasonable tim8tévens676 F.3d at 67 (citing
Fed. R. Civ. P. 60(c)), and cannot be used “as a substitute for apptaléns v. Schneiderman
No. 05CV-10819,2011 WL6780583, at *4quotingUnited Airlines, Inc. v. Brien588 F.3d

158, 176 (2d Cir. 2009)
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iii. Motion for Sanctions

Rule 11 of the Federal Rules of Civil Procedure provides that a court may impose
sanctions either by motion or by its own initiative, wiggha pleading, written motion or other
paper is “presented for any improper purpose, such as to harass, cause unned¢agsary de
needlessly increase the cost of litigation;” (2) the claims, defensgestlaer legal contentions
raised are not “warrantda existing law or by a nonfrivolous argument for extending,
modifying, or reversing existing law or for establishing new law;” (3)f#lcéual contentions do
not have any evidentiary support or are unlikely to have any evidentiary suppoe aft
reasonble opportunity for further investigation or discovery; and (4) the denials oiafact
contentions are not warranted on the evidence or are not “reasonably based on beliéfafr a lac
information.” Fed. R. Civ. P. 11(b(e); see also Ipcon Collections ClLv. Costco Wholesale
Corp, 698 F.3d 58, 63 (2d Cir. 2012) (“Sanctions may be — but need not be — imposed when
court filings are used for an ‘improper purpose,’ or when claims are not suppoe&stnyy
law, lack evidentiary support, or are otherwigedious.”). “[E]Jven when a district court finds a
violation of Rule 11, ‘the decision whether to impose a sanction for a Rule 11(b) violation is
committed to the district coug’discretion.” Ipcon Collections698 F.3d at 63 (quotingerez
v. Posse Comitatys8873 F.3d 321, 325 (2d Cir. 2004)). Enforcing Rule 11 requires “notice and a
rea®nable opportunity to respond,” and “[a] motion for sanctions must be made sepaoately fr
any other motion and must describe the specific conduct that allegedly violaaeklith)!

Fed. R. Civ. P. 1(t).
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b. Motion for Reconsideration
i.  ADA/Rehabilitation Act Claims’
Title 11l of the ADA provides that:
No individual shall be discriminated against on the basis of
disability in the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, or accommodations of any place

of public accommodation by any person who owns, leases (or
leases to), or operates a place of public accommodation.

42 U.S.C. § 12182(a). Section 12182(b)(2)éAumeratedor purposes of subsection (a),
various acts that constitute “discriminatibrSee42 U.S.C. § 12182(b)(2)(A)(i}»). To state a
claim of discrimination undefitle 111, a plaintiff must “establish that (1) he or she is disabled
within the meaning of the ADA, (2) that the defendants own, lease, or operate afgabdc
accommodation; and (3) that the defendants discriminated against the plaihiifftine

meaning of the ADA.”Krist v. Kolombos Rest. In®G88 F.3d 89, 94-95 (2d Cir. 2012)tation

" “Since the standards adopted by Titles Il and Il of the ADA are, in rassscthe

same as those required under the Rehabilitation Act, we consider the méwseoflaims
togetrer.” Powell v. Nat'l Bd. of Med. Examiner364 F.3d 79, 85pinion corrected511 F.3d
238 (2d Cir. 2004)see alsdRoggenbach v. Touro Coll. of Osteopathic Malb. 13-CV-221,
2014 WL 1046697at*3 n.2 (S.D.N.Y. Mar. 13, 2014pfalyzing ADA and Relmlitation Act
claims together)Mclnerney v. Rensselaer Polytechnic Insib. 05CV-1267, 2013 WL
5614263, at *4 (N.D.N.Y. Oct. 11, 2013) (“Title 11l and 8§ @4 the Rehabilitation Actprovide
similar protections to individuals with disabilities am@ tmerits of such claims are generally
considered together;"Andersen v. N. Shore Long Island Jewishltheare SysZucker Hillside
Hosp, No. 12CV-1049, 2013 WL 784391, at *11 (E.D.N.Y. Jan. 23, 2013) (“A plaintiff's
burden under the Rehabilitation tAs ‘nearly identical’ to that which plaintiff must meet
pursuant to the ADA.” (citation omitted)ygport and recommendation adopted as modjfied
No. 12-CV-1049, 2013 WL 784344 (E.D.N.Y. Mar. 1, 2013)ith respect to the Rehabilitation
Act, “[t]o estabiish a prima facie violation under Section 504, a plaimifst demonstrate: (1)
she is aqualified individual’ with a disability; (2) the defendants are subject to Section 504; and
(3) she wasdenied the opportunity to participate in or benefit from defendaatsices,
programs, or activities, or [was] otherwise discriminated against by defendgmeason of
[her] disabilit[y].” Brief v. Albert Einstein Coll. of Med423 F. App’x 88, 90 (2d Cir. 2011)
(alterations in original) (quotinBowell 364 F.3d at 86).

12



and internal quotation marks omittedge alsdroberts v. Royal Atl. Corpb42 F.3d 363, 368
(2d Cir. 2008)same) Underany manifestationf “discrimination” specifiedin

§ 12182(b)(2)(A), a plaintiff must show that he was discriminagainst“on the basis of’ his
alleged disabilities."Maxwell v. New York Uniy407 F. App’'x 524, 528 (2d Cir. 201®ee also
Roggenbach v. Touro Coll. of Osteopathic Malb. 13-CV-221, 2014 WL 104669at*4
(S.D.N.Y. Mar. 13, 2014(‘The Plaintiff must also establish that Defendant discriminated
against him within the meang of the ADA, and that thigkclusion or discriminadin was due
to [his] disability” (quoting Fulton v. Goord 591 F.3d 37, 43 (2d Cir. 2009Nicinerney v.
Rensselaer Polytechnic Indilo. 05-CV-1267, 2013 WL 5614263, at *4 (N.D.N.Y. Oct. 11,
2013) (‘To assert a claim undfthe ADA andthe Rehabilitation Act], plaintiff must establish
. that he was denied the opportunity to participate in or benefit from defendantices,
programs, or activities, or was otherwise discriminated against by defebgaafson ohis
disability.” (emphasis added) (citingowell v. Nat'l Bd. of Med. Examiner364 F.3d 79, 85,
opinion corrected511 F.3d 238 (2d Cir. 2004)

The Court previouslyeld that Plaintiff failed to state a claim basedbnthedenial of
access to treatment and serviaeg] (2) failure to modify security policieSeeGoonewardena
2013 WL 1211496, at *6—9Plaintiff moves the Court to reconsider its decision, argthagthe
Court ignored controllingaw and operative factd-or the reasons discussed below, the Court
affirms its prior decision.

A. Intentional Discrimination
“Title 11l and Rehabilitation Act claims include claims for intentional discrimimatio
disparate impact, and failure to accommodatédrdona v. Cmty. Access, Inblo. 11-CV-

4129, 2013 WL 30451&t*6 (E.D.N.Y. Jan. 25, 2013kiting Fulton, 591 F.3d at 43)-ulton,
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591 F.3dat 43(“A qualified individual can base a discriminatiolaim on any of ‘three available
theories(1) intentional discrimination (disparate treatment); (2) disparate impact; afadl(8e
to make a reasonable accondation.” (quotingTsombanidis v. W. Haven Fire D&p352 F.3d
565, 573 (2d Cir. 2003)))The Court previously dismissed Plaintiffitentionaldiscrimination
claims under both the ADA and the Rehabilitation Act. In an effagvivethose claims,
Plaintiff identifies several provisions of the ADA and the Rehabilitation Axt,their
accompaying regulations, that the Court did not specifically reference in itstivisc2013,
MemorandunmandOrder. The Court discusses each in turn.
1. Segregation

Plaintiff argueghathe was segregated based on his disability, that such agn
violation of 42 U.S.C. § 12182(b)(2)(A)(iii), and that the Court failed to addresdatine. (PI.
Mem. 45.) Specifically, Plaintiff argues that Dashvesky asked him to sign theseAgent
which, from the Agreement’s plain language, sought to “segregate plaintitf bageerceived
disability.” (Id. at 4.) As discussed aboweipraPart b.i,to state a valid disability
discrimination claim, a Plaintiff must sho@wmong other thingshat he was discriminated
againstwithin the meaning of the ADA. PIdiff's argument that the Court ignored 42 U.S.C.
8 12182(b)(2)(A)(iii) is unavailing because a discrimination claim, as definéatrstibsection,
is not supported by Plaintiff's allegations.

Section 12182(b)(2)(A)(iii) states that discrimination includes:

a failure to take such steps as may be necessary to ensure that no
individual with a disability is excluded, denied services, segregated

or otherwise treated differently than other individua¢xause of
the absence of auxiliary aids and services.

42 U.S.C. § 1218D)(2)(A)(iii). Plaintiff does not make now, nor did he make previqusly

factual allegations from which th@ourtreasonablyoulddraw the inference that Plaintiff was

14



being “segregatetior otherwise treated differently frootherspecause of the Defendants’ lack
of auxiliary aids and services§eeCamarillo v. Carrols Corp.518 F.3d 153, 157 (2d Cir. 2008)
(finding that a plaintiff with impaired vision stated a claim unithés provision othe ADA
based on the defendants’ employees’ unwillingness to communicate to plangifatige of
options available to hersee alsdNaiman v. New York UniviNo. 95CV-6469, 1997 WL
249970 at*2 (S.D.N.Y. May 13, 1997{(noting that examples of auxiliary aids include
interpreters, notetakers, telephone handset amplifiers and closed caption decoders and holdin
that plaintiff stated a claim under 42 U.S.C. § 12182(b)(2)(A)(iii) based on defendant’s fa
provide a qualified sign language interpretd?)aintiff's factual allegations do not and cannot
state a claim under this provision of the ADA.

2. Denial of Access to Therapy

Plaintiff argues the Court abused its discretion when evaluating his disability
discrimination claim based dack ofaccess to therapy. (Rllem. 12.) Specifically, Plaintiff
argues that the Court (1) ignored statutes and facts, (2), relied on inapposite,case
(3) erroneously established a right to medication, and (4) misrepresentedfRlairgument.

(Id. at 8-12.) The Court addresseach argument below.

In the Amended Complain®laintiff allegedthat he was denied access to treatment at the
aftercare unit. (Am. Compl. 11 58, 62.) In ©eurt'sMarch 25, 2013 Memorandum and Order,
the Court understood Plaintiff to be allegingtthe did not receive therapy while substance
abuse patientdid. See Goonewarden2013 WL 1211496, at *7. The Court emphasized that
Plaintiff did “not allege that therapy was provided to all individuals who did not have a

disability.” Id. Consequently, the Court understood Plaintiff to have “merely alleged that the
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treatment protocol for substance abuse patients and OCD patients is diffmehg|d that such
an allegation did not “support an inference of disparate treatmieht.”

Plaintiff now argues that the treatment for substance abuse patients anob@€:iis is
the same as both entail therapgwever, Plaintiff was not given therapy &hédt thisdenial of
services resulted ifdisparate treatment.” (Pl. Mem. 8.) Plaintiffsunderstands the law.
When bringing a claim based on intentional discrimination (disparate treatihentjot enough
to allege that one has a disability and one was denied services. Rathettjchisticat a
plaintiff allege that he was denied servibesause ohis disability® See Alexiadis v. New York
Coll. of Health Profession891 F. Supp. 2d 418, 431 (E.D.N.Y. 20{@¢nying summary
judgment to defendants giveaufficient[evidence] to create a disputed issue of material fact as
to whethe [defendants] were aware of plaint§fHIV-positive status and engaged in the adverse
actions against hirbecause athat status.(emphasis added)¥ee alsaJohnson v. Ley\812 F.
Supp. 2d 167, 180 (E.D.N.Y. 201{')To establish violation of Title llbf [the] ADA or the
Rehabilitation Act a plaintiff must plead that:. he or she was denied opportunity to partieipat
in or benefit from defendantservices, programs, or activities, or was otherwise discriminated
against by defendantsy reason ohis or her disability).

In support of his discriminatioclaim, Plaintiff argues that the Court ignored evidence
that Dashevsky stated that she did not assign Plaintiff a therapist “bebawsarded to keep
Plaintiff away from others because plaintiff has a history of harassomgé (Pl. Mem. 8-9.)

Plaintiff points to the transcription of a secretly-recorded conversation he had with Dashevsk

8 The Court also notes that an “intent to discriminate” is not necessary to stéite a va
claim under a theory of failure to make a reasonable accommod&airist v. Kolombos
Rest. Inc.688 F.3d 89, 95 (2d Cir. 2012) (addiegsa reasonable accommodation claim and
noting that the ‘hie ADA wag[not] intended to allow recovery only for intentional
discriminatiory).
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wherein she stated that Plaintiff was obsessed with a certain doctor. (Tr. 10:234nR238da0
Pl. Objections as Ex. 1.) This evidence does not help Plaintiff because it does notthgpport
conclusion that Plaintiff was denied any service because of his disability.

Plaintiff argues that any reliance bioe v. Pfrommerl48 F.3d 73, 82 (2d Cir. 1998),
was in errobecaus®oeinvolved “Title II” whereas Plaintiff'sase involves “Title I11.° (PI.
Mem. 9.) Plaintiffis incorrect in his belief that the Cowdnnot rely on Title Il caselawSee
McElwee v. Cnty. of Orang@00 F.3d 635, 640 n.2 (2d Cir. 2012) (“Although [plaintiff] brought
the instant case pursudntTitle Il of the ADA, we may look for guidance to cdae under
Title | of the ADA ... ."”); Staron v. McDonald’s Corp51 F.3d 353, 356 (2d Cir. 1995)
(applying same standard in Title Il case as under Titl@atgprd Bauer v. Muscular Dystrophy
Ass’n, Inc, 427 F.3d 1326, 1333 (10th Cir. 2005) (noting that reference to Title | case law was
appropriate in Title Il case).

In addition, Plaintiff argues that the Court erroneously held that medicaiarright to
everyone including non-handicapped but therapy is not a right because it is not aiomedicat
(Pl. Mem. 10.) Plaintiff further argues that “Judge Bloom and Judge Brodie ruledatiaulis
aright.” (d.) Plaintiff misreads the Court’s opinion. As discussed above, the Court did not
hold dismissPlaintiff's Complaintbecause his claim wéssed on his request for therapy as

opposed to medicine; rather, the Court held that Plaintiff failed to allege thashdewied

° Plaintiff argues thathe Court incorrectly quotedoe v. Pfrommer148 F.3d 73, 82 (2d
Cir. 1998) in supportfats conclusion that Plaintiff failed to establish an inference of
discrimination. (Pl. Mem. 9.) The Court understands Plaintiff's confusion but it did not
misquoteDoe. The Court accurately quotdtiaccharulo v. New York State Dep’t of Corr.
Servs, No. 08-CV-301, 2010 WL 2899751, at *4 (S.D.N.Y. July 21, 2010), which in turn was
citing (as supportpoe v. Pfrommer SeeGoonewardena v. N. Shore Long Island Jewish Health
Sys, No. 11CV-2456, 2013 WL 121149@t*7 (E.D.N.Y. Mar. 25, 2013).
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anythingthat was provided to individuals who did not have a diggbiSee Goonewardena
2013 WL 1211496, at *7.

Plaintiff further argues that the Court misconstrued his argument byctérézimng it as
based on the “adequacy of services provided” as opposed to the outright denial of. s@PVices
Mem. 11-12.) The Court did in fact restate Plaintiff's argument. However, the Cobsd di
because Plaintiff didotstate a plausible claim that he was discriminated adga@tstuse of his
disability nor did heallege that Defendantienied him any services availablenton-disabled
people. Instead, Plaintiff disagreed with the quality and type of servicesi@daa him as
opposed to other patientSeeGoonewardena2013 WL 1211496, at *&; cf. Cercpac v.
Health & Hospitals Corp.147 F.3d 165, 168 (2d Cir. 1998) (“the disabilities statutes do not
guarantee any particular level of medical care for disabled persons, m@& @mssntenance of
service previously provided”). Such a claim is not cognizable under the ADA or the
Rehabiitation Act.

Finally, Plaintiff argues that the Court ignored controlling law and régakthereby
abusing its discretion.SeePl. Mem. 12.) First, Plaintiff cites to the Rehabilitation Act
regulations which prohibit “[a]fford[ing] a qualified handicapped person an opportonity t
participate in or benefit from the aid, benefit, or service that is not equal tdftrded others,

. Provid[ing] a qualified handicapped person with an aid, benefit, or service that is not as
effective as that pvided to others” and “limit[ing] a qualified handicapped person in the
enjoyment of any right, privilege, advantage, or opportunity enjoyed by otlcersing an aid,
benefit, or service.” 45 C.F.R.84.4(B)(1)(ii)iii), (vii). Plaintiff argues thahis exclusion
from therapy resulted in “unequal services” in violatiorg 84.4(B)(1)(ii)—(iii), and (vii).

However, these regulations provide no more protection than the Rehabilitation Achdselo
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they alter the Court’s previous analysis as Rif&iis still required to, and still fails to, state
factual allegations from which the Court could draw a reasonable inference ohohiaton.
Plaintiff also argues that the Court did not address his claim under 42 812X82(b)(2)(A)(i).
Section12182(b)(2)(A)(i) states in pertinent part that discrimination under the ADA includes
“the imposition or application of eligibility criteria thatreenout. . . an individual with a
disability .. . from fully and equally enjoying any goods, servicasilities, privileges,
advantages, or accommodations . . ..” 42 U&12182(b)(2)(A)(i) (emphasis added). Plaintiff
argues that Dashevky screened Plaintiff from receiving therapy based osaliditgi Citation

to 8§ 12182(b)(2)(A)(i) does not warramaicatur SeeStrouchler v. Shat891 F. Supp. 2d 504,
516 (S.D.N.Y. 2012) (explaining that this provision of the Title 1l seeks to ensurerasetti
where disabled and natisabled interact in an integrated setting)aintiff clings toa relevant
verbfound within the ADA but does not point to any law or fact that the Court overlooked in
holding that Plaintiff failed to establish that he was denied, segregated emextiut of services
because of his disabilitySee RoggenbacB014 WL 1046697at*5 (finding that plaintiff failed

to state a Title Il discrimination claim for failure to plead facts from which asgdéiinference
of discrimination could be drawn)Contrary to Plaintiffsargumenthe does not presentya
cause of action thatéhCourt ignored. As discussed above, both Judge Bloom in the R&R and
the Court found that Plaintiff failed to state a plausible claim for discrimination loaste

alleged denial of servicesSee Goonewardena013 WL 1211496, at *&*°

19 plaintiff references Judge Bloom’s January 10, 2012 Order granting Pimtition
to amend his Complaint, (i@ketEntry No. 88), as an “incomplete ruling” on his discrimination
claim. Plaintiff misunderstands the significance of Judge Bloom’s Oigfge Bloom only
held that Plaintiff adequately put Defendants on notice dfitiag of his ADA claims such that
Plaintiff was allowed to include the ADA claim his Amended Complaintid( at 7). This was
nota ruling on the meritef Plaintiff's claim. The Court is not nowcontrary to Plaintiff’s
assertion, “refus[ing] to accept Judge Bloom'’s previous ruling.” (Pl. Mem. 7-8.jasisn the
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B. Failure to Modify Security Policies
“Under both [the ADA and the Rehabilitation Act], a defendant discriminates when it
fails to make a reasonable accommodation that would permit a qualified disabled indigidua
have access to and take a megful part in publicservices” McElwee 700 F.3cat 640
(quotingPowell 364 F.3d at 85).

Plaintiff re-argues that Defendants’ search policypglied to psychiatric patients is in
violation of the ADA and the Rehabilitation Act. (Pl. Mem. 13.) The Court held that, even
assuming that Plaintiff could adequately allege a search policy that is dist¢ointyrepplied,
Plaintiff could not establish that Defendants’ failed to modify that policy to accoatmbds
disability because Plaintiff could have simply removed his osat, as asked by Defendards,
opposed to having it removed by hospital secdritGoonewardena2013 WL 1211496, at *8.
According to Plaintiff, in so ruling, the Court abused its discretion by relyinghgmeathetical
argument. (Pl. Mem. 14.) Phiff attempts to support his argumentibgppropriately applying
the Court’s reasoning to an inapposite and offensive sexual assault hypoth8eeaid). (The

Court reaffirms its previous holding which was not based on a hypothetical but on Defendant

Court'sMarch 25, 2013 Memorandum and Order, the Court adopted Judge BIB&R's
finding that Plaintiffs Amended Complaint failed to state a plausible claim.

1 previously, Plaintiff contended that Zucker Hillside “requires, as a nudtpaiicy
and practice, that all persons with certain psychiatric conditions and symptomsekho se
treatment in its emgency department and wailk clinic must remove all their clothing and be
searched.”See Goonewardend013 WL 1211496, at *8Plaintiff also statedthat one of the
symptoms of his OCD is that he does not like to be touched, especially by stramgjers.”
(citation and internal quotation marks omitted). Therefore, Plaintiff argae®#iendants
violated the ADA and Rehabilitation Act by failing to modify their search policy to
accommodate Plaintiffs OCD. The Court held that Plaintiff failed to stataim because he
was asked to remove his own court, thereby avoiding the necessity of forceful rambval
unwanted contactSee id(“Even if the Court assumes that Plaintiff could adequately allege a
search policy that is discriminatorily applied, Plaintiff cannot establish tHehDents failed to
modify that policy to accommodate his disability.”).
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actual accommodatiaof Plaintiff's disability. As Plaintiff alleged in his Amended Complaint,
he was asked to remove his own coathis was the actual accommodatienandif he had
done so —thisis the hypothetical the alleged assault that followed may not have occdfred.
Plaintiff rejected the accommodation and Defendants subsequently enforceshthedified
policy. SeeGoonewardena2013 WL 1211496, at *8. Because Defendants’ did attempt to
accommodate Plaintiff, he fails to state a plausible failure to accommodate clainthed®A
or the Rehabilitation ActSee McMillan v. City of New Yqrk11 F.3d 120, 126 (2d Cir. 2013)
(stating that the fourth element opama faciefailure toaccommodate claim involves a
showing that the defendamefused to make ... accommodations”see also McElwe& 00 F.3d
at 641 (‘Although a public entity must make ‘reasonable accommodations,’ it does not have to
provide a disabled individual with every accommodation he requests or the accommodation of
his choice.”);Mclnerney 2013 WL 5614263, at *8Title Ill and the Rehabilitation Act do not
require a defendant to provide a plaintiff with his ideal or preferred accommodation.”)
ii.  Medical Malpractice

Plaintiff requests that the Court exercise supplemental jurisdiction over Plaisiiife
law medical malpractice claim. (Pl. Mem. 21.) Plaintiff believes that the Couni'saleb
exercise supplemental jurisdiction is an abuse of discretion as Plaintifidrasoser $5,000
pursuing his claims.Id. at 22.) Other than now revealing how much money Plaintiff has
expended on this litigation, Plaintiff identifi@® information previously provided to the Court

that would warrant the Court’s reconsideration of its refusal to exergipdesnental jurisdiction

2 The Court reiterates that “[w]hile Plaintiff may have a claim for assault, herdie
have a claim for disability discriminationGoonewardena2013 WL 1211496, at *8.
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over Plaintiff's state law claim®

For the reasons discussed above, Plaintiff's motion for reconsideration is denied.

c. Motion to Vacate
i.  Restoration of § 1983 claim

Plaintiff movespursuant to Rule 60(b)(1) and (6) to restoreS8Hi983claim against
Defendants. (Pl. Mem. 17.) Judge Bloom noted that Defendants are private actorgand abs
anyallegations ofstate action or involvement in [D]efendants’ denial or provision of mental
health care services,” Plaintiff’'s claim should be dismissed. (R&RA3 Plaintiff did not
object, and the Court, finding no clear error, adopted Judge Bloom’s recommendation and
dismissed Plaintiff'§ 1983claim. SeeGoonewardena2013 WL 1211496, at *10. Plaintiff
now argues that he trusted Judge Bloom'’s decision bidih@scome across “numerous cases”
standing for the proposition that Zucker Hillside Hospital’s decision to invailyntammit
Plaintiff satisfies state action such that the hospital is a pfp@83 Defendant! (Pl. Mem.
17.) Plaintiff urges the Court to vacate its decision based on Plaintiff's mistakeusmable

neglect. [d.) The Court declines to do so.

13 plaintiff has commenced an action in state court to pursue all state law claimis excep
for medical malpractice. (Pl. Reply Mem. 5.) Plaintiff offers no explanais to why he chose
to omit his medical malpractice clainof that currently pending state court action.

4 The Second Circuit in an unpublished opinion held that the conduct of a hospital and
doctor in involuntarily committing a plaintiff for emergency psychiatric care aad fall within
any of the tests faletermining when private conduct can be attributed to the Stdtegan v.
A.O. Fox Mem’l Hosp.346 F. App’'x 627, 629 (2d Cir. 200%ee alsdGmolian v. Port Auth. of
New York & New Jerse951 N.Y.S.2d 552, 553 (App. Div. 201)Civil commitment by a
private entity such as the Hospital, however, does not constitute state gcitaticns
omitted)). Subsequent tdogan one court in this Circuit denied a motion to dismiss based on
an involuntary psychiatric holdecause the plaintiff alleged that the hospital and doctors acted
“in concert with the County of Ulster CountySee Kelly v. Ulster Cnty., NXo. 12CV-1344,
2013 WL 3863929at*4 (N.D.N.Y. July 24, 2013) Plaintiff made no similar allegations in his
Amended Complaint.
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To obtain relief under Rule 60(b)(1), Plaintiff must show mistake or excusable&tnegle
Plaintiff only argues that he “trusted” Judge Bloom, an argument undercut by Plaintiff's robus
objections to much of Judge Bloom’s R&Rlaintiff filed a fifty-two page memorandum in
support of his objections to Judge Bloom’s R&R. (Docket Entry No. 153.) Attached to
Plaintiff's memorandum were ten exhibits totalmger an additiondifty pages. [d.) It pushes
the limits of credulity to accept Plaintiff's argument that he “trusted” JudgenBtoo
recommendation with respect to Bi4983 claim but aggressively objected to Judge Bloom’s
holdingsasto his ADA andRehabilitationAct claims. Rule 60(b)relief is an “extraordinary”
form of relief, Nemaizer 793 F.2d at 61, and cannot be based on Plaintiff's “ignorance of the
law,” seeBurgos v. PergameniNo. 11CV-5257, 2012 WL 3929953, at *8 (E.D.N.Y. Sept. 10,
2012) (denying @ro seplaintiff's Rule 60(b) motion based on her “own mistakes or ignorance
of the law” as well as her counsel’s mistakes, for the period of time she wesamed by
counsel)see also Brown v. NelspNo. 05CV-4498, 2008 WL 4104040, at *3 (S.D.N.Y.

Aug. 29, 2008) (“inadvertence, ignorance of the rules, or mistakes construing the rules do not
usualy constitute excusable negléétitation and internal quotation marks omitted)). Plaintiff
has not satisfied the onerous burdequiredfor Rule 60(b)(1) relief.SeeBrown v. lonescu

No. 02-CV-1218, 2009 WL 2433664, at *2 (S.D.N.Y. Aug. 5, 2009) (“A parprs sestatus

“does not exempt [him] from compliance with relevant rules of procedural and rstiNestaw.”
(alteration in original) (quotingraguth v. Zuck710 F.2d 90, 95 (2d Cir. 1983aff'd, 380 F.

App’x 71 (2d Cir. 2010). The Court does not find that Plaintiff has shown adequate mistake or
excusable neglect to warrant Rule 60(b)(1) relief.

Plaintiff also argues that the Court should vacate its decisidisiniss hig 1983claim

pursuant to Rule 60(b)(6). However, Rule 60(b)(6) and Rule 60(b)(1) are mutually exclusive.
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Miller, 676 F.3d 67. Because the Court finds that Rule é)(bj{pliesit would be
inappropriate to grant relief under Rule 60(b)(Bee Hernandez v. La Cazuela de Mari Rest.,
Inc., 538 F. Supp. 2d 528, 537 (E.D.N.Y. 20Q0Relief under Rule 60(b)(6) is reserved for
‘exceptional circumstances’ or ‘extreme hardship’ and is only availabteathrer subsection of
Rule 60(b) applies.” (quotingemaizey 793 F.2d at 63 andnited States. Cirami 563 F.2d 26,
30 (2d Cir. 1977))). Furthermore, Plaintiff offers absolutely no evidence to show the
“extraordinary circumstances” or “extreme hardship” necedsathis Court togrant relief
under Rule 60(b)(6)See DeCurtis529 F. App’x at 86. Therefore, the Court denies Plaintiff's
motion to vacate the Court’s dismissal of Plaintif’$983 claim.
ii.  Plaintiff's Remaining Claims

Plaintiff does not state the basis for which the Court should vacate its decision as t
Plaintiff's other claims. Plaintiff only argues that “[tjo vacate a final judgndele to cleaerror
[and] abuse of discretion, Rule 60(b) is the proper motion to make.” (Pl. Reply Mem. 3.)
Plaintiffs memorandum in support of the current motion does not toucharpgoof the
Rule60(b) bases fovacating judgmentSeeFed. R. Civ. P. 60(b). The Court has properly
considered Plaintiff's other claims under the standard for reconsideratidinds Plaintiff's
arguments to be without merit.

d. Motion for Sanctions
I.  Plaintiff's Motion for Sanctions

Plaintiff urges the Court to discipline RoberaFkk Elliot and Robert G. Vizza, attorneys
for Defendants (Pl. Mem. 19.) Plaintiff alleges that Elliot made two false statements and a
material misepresentation to the Court and Vizza “continued where Mr. Elliot left off requirin

Plaintiff pain and suffering in responding to Mr. Vizza’s false statemeirid.’at 19-20.)
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Specifically, Plaintiff states that he requested that Judge Bloom warnrigtitt file false
statements but Judge Bloom failed to do 4d. gt 19.) Inactuality, Judge Bloom enied
Plaintiff's request for sanctions. (Docket Entry No. 39.) Defense counsel lzatigfPs
allegations “unfounded and frivolous.D¢fs.Opp’'n Mem. 11.) For the reasons discussed
below, Plaintiff’'s motion for sanctions is denied.

The Court understands Plaintiff to be moving for sanctions pursuant to Rule 11 of the
Federal Rules of Civil Procedur&eeSoroof Trading Dev. Co., Ltd. v. GE Fuel Cell Sys., LLC
842 F. Supp. 2d 502, 517-18 (S.D.N.Y. 2012) (“Rule 11(c) of the Federal Ruleslof Civ
Procedure . allows the court to sanction a party, if the court determines that the party has
violated Rule 11(b) by making false, misleading, improper, or frivolous reprasestsd the
court.” (quotingWilliamson v. Recovery Ltd. P’ship42 F.3d 43, 51 (2d Cir. 2008))). There is
no question that Plaintiff is well aware of Rule 11 and its procedural requirersdPiiratiff
previously cited Rule 11 and noted his ability to file such a motion. (Docket Entry No. 31
(“Plaintiff can make a motion psuant to Fed. R. Civ. P. 11(b) to Judge Garaufis for requesting
sanctions to be imposed on Mr. Robert Elliot . ..) .Rule 11 requires a motion for sanctions to
be “made separately from any other motion and must describe the specific condulgdbdtya
violates Rule 11(b).” Fed. R. Civ. P. 11(c)(8¢e also Rafter v. Fleet Boston Fin. Cof23 F.
App’x 79, 81-82 (2d Cir. 2013) (“Rule 11[] require[s] that the motion be ‘made separately from
any other motion.” (quoting Fed. R. Civ. P. 11(c)(2)Plaintiff's motion was made as part of
his motion for vacatur. The Court therefore declines to impose sanctions for faibamply

with theprocedural requirements Rule 117

15 Pplaintiff also asserts that he “kindly requested Your Honor to discipline MraVizz
previously but received no answer from the Court. (Pl. Mem. 20.) Plaintiff ictoHewever,
Plaintiff's previous request for sanctions against Vizza was included in hysmephorandum in
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ii.  Defendants’ Motion for Sanctions

Defendants argue that Plaintiff, in his objections to Magistrate Judge Bl&tgaRs
revealed “for the first time” that he had recorded a conversation with afteraasger Mary
Ann Ricardo™® (Defs.Mem. 12.) Defendants argue that Plaintiff now stands in violation of a
prior court order to turn ovell recordingsan his possession.ld)) As discussed with respect to
Plaintiff's request for sanctions, any motion pursuant to Rule 11 of the Fedezal®R@ivil
Procedure must be made separately from any other motion. Defendants movetimnsan
their oppositionbrief to Plaintiff’s mdion to vacate. fiereforethe Court declines to impose
sanctiondor failure to comply withthe procedural requirements Rule 11.

e. Voluntary Dismissal of Claims Against Gallant

Defendantsargue that Plaintiff previously withdrew all claims againsti&udl (Defs.
Opp’n Mem. 10.) According to Defendan®&aintiff made this withdrawah his letter to the
Court requesting oral argument on his objections to Judge Bloom’s R8é&eDcket Entry
No. 134 (“First, | withdraw all claims against Mr. Remy Gallant.”).) Heit opposition
memorandum to Plaintiff's objections to the R&R, Defendants requested that thesSoeran
order reflecting Plaintiff's voluntary dismissal of all claims against Gallant. K&dentry
No. 154.) Defendants now repeat that request. (Defs. Opp’n Mem. 10.) Plaintiff ar@fues th
is not withdrawing any claims against Gallant. (Pl. Reply Mem. 12.) Plautiffér argues that
it would be inappropriate for the Court to grant any sedief at this time (Id.) The Court

agrees with Plaintiff. In light of Plaintiff's present assertion that he doéwithdraw any

further support of Plaintiff’'s objections to Judge Bloom’s R&R. (Docket Entry No) Ib&at
request, like the current one, fails to comply withréguiremerg of Rule 11that any motion
for sanctions be made separately.

16 Defendants do not state thcedurabasis for their motion.
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clams as to Gallant and the limitgdirpose of the present motion, the Court declines to &sue
order reflecting Plaintiff's alleged voluntary dismissal of any claims again&tr&d
lll.  Conclusion

For the reasons set forth above, the Court declines to \thegielgment oito modify
its March 25 2013 Memorandum and Order. The Court also declines to impose sanctions on
attorneys for Defendants or on Plaintiff, and declines to issue anysprelaficallyconcerning
claims against Defendant Gallant

SO ORDERED:
s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: March26, 2014
Brooklyn, New York

7 The Court notes that in a letter dated March 30, 2012, Plaintiff did state that he
“withdr[e]w all claims against Mr. Remy Gallant.” (Docket Entry No. 134.)
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