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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ANTHONY PERRI,
Plaintiff, NOT FOR PUBLICATION

-against MEMORANDUM & ORDER
11ev-2646(CBA) (LB)

MICHAEL BLOOMBERG, Mayor of the City
of New York; JOHN DOAR, Commissioner,
Adult Protective Services, The City of New
York, Department of Social Servicd8RUCE
SMITH, Queens Borough Director, Adult
Protective Services, The City of New York,
Department of Social ServiceSHE CITY OF
NEW YORK,

Defendars.

AMON, Chief United States District Judge.

Plaintiff Anthony Perrifiled an amended complaiint this pro seaction againsthe City
of New York Mayor Michael Bloomberg, John Doa€ommissioner of the Citg Human
Resources AdministratioDépartment of Social Servicé$1RA”) , and Bruce Smith, Queens
Borough Director oHRA'’s Adult Protective Services APS’) program. On January 25, 2012,
the defendants moved to dismiss Perri's amended complaint. For the reasonbthghiol
defendants’ motion is granted.

. BACKGROUND

The plaintiffis a frequent litigant in this CourGeePerri v. Bloomberg, et al., No. 06 CV
403 (CBA), 2011 WL 2119331 (E.D.N.Y. May 27, 2011) (approving settlement and dismissing

case)Perri v. Cardozo, et al., No. 06 CV 2846 (ARR) (E.D.N.Y. Sept. 25, 2006) (case dismissed

pursuant to 28 U.S.C. § 1915(e)(2)(B), for failure to state a claim arhwélief could be

granted)Perri v. The United States District Court for the E.D.N.Y., etNd. 07 CV 282 (ARR)

(E.D.N.Y. Jan. 30, 2007) (same); Perri v. City of New York, et al., No. 08 CV 451 (ARR), 2009
1

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:2011cv02646/318509/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2011cv02646/318509/33/
http://dockets.justia.com/

WL 3839317 (E.D.N.Y. Nov. 17, 2009) (dismissed without prejudice, following appeal and

remand)aff'd, 382 Fed. Appx. 27, 2010 WL 2563404 (2d Cir. 20B®8¢ri v. Obama, et al.

Docket No. 10 CV 5038, 2010 WL 4961802 (E.D.N.Y. Nov. 30, 2010) (dismissed without

prejudice);_Perri v. Obama, et,@No. 11 CV 165 (ARR), 2011 WL 685826 (E.D.N.Y. Feb. 15,

2011) (dismissed without prejudic®erri v. Obama, et alNo. 11 CV 1359 (CBA) (E.D.N.Y.

Jun. 6, 2011) (dismissed without prejudidegrri v. Kelly, et al.No. 11 CV 3208 (dismissed

without prejudice), 2011 WL 5024299 (E.D.N.Y. Oct. 19, 2011) (reconsideration denied).
The plaintiffs instant complaint alleges that the defendants retaliated against him
becaus®f the lawsuit he filed against the City of New York and other defendants pursuant to 42

U.S.C. § 1983, under the caption Perri v. Bloomberg, et al., Nov-d63 (CBA)(hereinafter

referred to as the “8§ 1983 actionjle alleges'| was a client of Adult Protective Services and
had my business terminated because of my lawsuit innitedJStates District Court, Eastern

District of New York, (SeePerri v. Bloomberg et al. 06#-403). | was crudely thrown onto the

street, homeless, in an adtretaliation” (Am. Compl. 1 23.)
Specifically, the plaintiff allegethat he was first referred to ARSor around January
2005. (d. 1 7.) Pursuant to the recommendation of Dr. Mark Wallace, an APS psychiatrist, the
plaintiff was appointed a guardianid.) According to the complaint, the guardian moved the
plaintiff into an apartment that he could not affortil. { 9.) The plaintiff alleges that he was
able to make ends meet for approximately two ybafsre he once agagame to the attention
of APSin September 2007 due &afnonpayment proceedinddr failureto pay his rent. 1.
1 9.) HRA provided the plaintiff with a oneme paymenbf his rent, and then discontinued

services immediately thereafte(id.)



The plaintiff alleges that he next came to the attention of APS in theeuaf 2008 in
connectiorwith another nonpayment proceediagginst him.(Id. § 11.) Dr. Wallace again
recommended full guardianship and a second relocatidr). However, according to the
plaintiff, APS did not follow through with that recommendation. Insteadseptembes,
2008—one day after he filed a document with the Court in his § 4&88+—the plaintiffwas
suddenly evicted from his home by officers of the NYPD Emergency Services(ld. 1 12.)
The plaintiff alleges that his APS caseworker provided him a list of homelggsrstbut then
never checked on the plaintiff again after he was evidiied 1 13, 16.)The plaintiff
experiencedbouts of homelesess fron2008to 2011. [d. 1Y 1418))

According to the plaintiff, he was next referred by the Civil Court to APSpii 2011
after he received ‘@otice to ‘quit” from his landlord. Ifl.  18.) The plaintiff alleges that he
was told by an APS intake worker that APS would not deny him representation in camnecti
with theongoing landlord tenant proceedjragnd he was referred once again to Dr. Wallace for
an evaluation on May 11, 2011d.(1 109.) When the plaintifiattempted to explain tOr.
Wallacewhat he*had been through since June 200&"was told“There is no more money for
Guardians, the City is not going to represent yold: 1 19.) On May 18, 201the plaintiff
received a notice informing him that he was no longer eligible for servm®asAPS. [d. 1 20.)
In addition, the plaintiff alleges that APS denied him services on two subsequemmEaas
July 2011 and August 20111d( Y 21.)

1. STANDARD OF REVIEW
Pro se pleadingsnust be read liberally and should be interpreted to raise the strongest

arguments that they may suggésgraham v. HenderspB89 F.3d 75, 79 (2d Cir. 1996) (internal

guotation marks omitted). Nevertheless, pro se complaints remain, as anyuotpkimt,



vulnerable to dismissal under Rule 12(b)(6eeBrickhouse v. City of N, 2010 WL 3341845,

at *2 (S.D.N.Y. 2010). To withstand a motion to dismiss under Rule 12(l@d@&rhplaint must
contain sufficient factual matter, accepted as truestede a claim to relief that is plausible on its

face!” Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. Twombly,

550 U.S. 544, 570 (2007)).A“claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendbl# fsrlthe
misconduct alleged.’ld.
[11. DISCUSSION
To statea Frst Amendment retaliation claim, a plaintiff must all¢gat (1) his conduct
was protected by the First Amendment, and (2) that such conduct prompted or substantially

caused the defendastection. Dougherty v. Town of N. Hempstead Bd. of Zoning Appeals, 282

F.3d 83, 91 (2d Cir. 2002%agliardi v. Vill. of Pawling 18 F.3d 188, 194 (2d Cir. 1994)he

plaintiff alleges that he was retaliated against for filing documertsi 1983 action, whicis

protectedconduct. SeeBeechwood Restorative Care Citr. v. Leeds, 436 F.3d 147, 152 (2d Cir.

2006) (1Clomplaints, protests, and lawsuits are protected free spgedihe question is
whether the plaintiff has adequately alleged that the dafdadetaliated against the plaintiff
because of this protected conduct.

Retaliatory intent is difficult to plead with specificity in a complaint. Gagliardi v. ¥il.

Pawling 18 F.3d 188, 194 (2d Cir. 1994). Thus, althougihdld and uncorroboradeallegation
of retaliation might prove inadequate to withstand a motion to dismiss, it is sufficeligde
facts from which a retaliatory intent on the part of the defendants reasomaplye inferred.”
Id. “A plaintiff may establish causation imdctly by showing his speech was closely followed

in time by the [retaliatory actiori] Sassone v. Quartgr698 F. Supp. 2d 459, 467 (S.D.N.Y.




2009) (quoting Cioffi v. Averill Park Cent. Sch. Dist. Bd. of Educ., 444 F.3d 158, 167 (2d Cir.

2006)).

It is unclear from the plaintiff's complaint whether the plaintiff is alleging tieatvas
retaliated against for initiating h§1983 action ofor filing a paticular document in that actipn
and thus the Court addresses both possibiliesto the fir$, the plaintiff's complaint does not
allege facts from which it could be inferred that the plaintiff's APS servieze terminated

because the plaintiff initiated the lawsuit captioRedri v. Bloomberg, No. 06 CV 48BA).

The complaint in thawsut was filed on January 25, 2006hd&first alleged “termination” of

APS servies referenced in th@aintiff's complaintoccurred in September 2007, wHeRA
allegedly assisted the plaintiff with a etime rent payment but discontinued services
immediaely thereafter.(Am. Compl. § 10.) The bulk of the alleged retaliatory conduct occurred
even later, between September 2008 angust2011. An inference of retaliatory intent cannot
be drawrherewhen at least 19 months passed betweepribtected conact and the alleged

retaliation SeeMcAvey v. Orangellster BOCES$805 F. Supp. 2d 30, 44 (S.D.N.Y. 2011)

(holding in Title VIl actionthat“inference of retaliation is not appropriate when more than a
year passes between the allegedly protected speech and the adverse emplapmignCacites

v. Porr, 345 F. Supp. 2d 372, 383 (S.D.N.Y. 200&)r@lly, as a matter of law in this Circuit,
retaliation will not be inferred when a long period of time passes betwe&xdincise of a First
Amendment righ{protected conduct) and the imposition of the allegedly retaliatory adverse
employment decisidi. The complaint alleges no additional facts that would suggest a causal
connection between theitiation of the plaintiff's§ 1983 action and his problemstivAPS

If the allegedprotected activity is the filing of a documentRerri v. Bloomberg, 06v-

403, on September 4, 2008, then the Court could conceivably infer a retaliatory intent based on



temporal proximity, as the plaintiff alleges that he wasted from his home the following day
without assistance from APSId. 1 12.) There are other problems, however, with ffasticular
claim. As an initial matter, two of the individual defendants in this aeti@ommissioneDoar
and Director Smith-werenot named as defendants in the plaintiff's § 1983 action, and thus it is
highly implausible that they would be motivated by the filing of a document in ttian 4o
retaliate against the plaintiff. In addition, although Mayor Bloomberg wascama diendant
in the § 1983 action, the particular document filed by the plaintiff in that case omBepig,
2008 had nothing to do with the plaintiff's substantive claims against Mayor Bloombeltter Rat
the documentiled wastitled “Memorandum of Lawfhe Perri Report” and iaddressed to the
President of the United States, three United States Senators, and the Dfr€cimmunications
of the New York State Commission on Public Integrit@edCase No. 0&v-403, Docket No.
134.) This document, whichelplaintiff hassubmitted in several of his federal lawsuits, alleges
that the plaintiff has been stalked and targeted by a government conspma@jeges that
numerous public tragedies and news events are connected to the conspiracy agaifisé him
document does not mention Mayor Bloomberg, nor does it relate to the claims agajrastchi
thus it is highly implausible that he would be motivated by the filing of this document to
effectuate the termination of the plaintiff's APS servicesawse th@laintiff to be evicted from
his residence.

Moreover.even if there was some basis in the plaintiff's complaint from which a
retaliatory intent could be inferrethe complaint fails to allege facts suggesting that any of the
individual defendants were personally involved in the termination of his APS sexices

evicting him from his residence&SeeHouston v. Nassau County, 2012 WL 729352, at *5

(E.D.N.Y. Mar. 7, 2012) (holding that a complaint based on a violation under § 1983 that does



not alleg the personal involvement of the defendant is fatally defective on its $aea)so

Mobley v. O'Gara, 2006 WL 197185, at *8 (E.D.N.Y. Jan. 23, 2006) (“It is well settled that

personal involvement of defendants in alleged constitutional deprivatiarnmesequisite to an
award of damages under Section 1983.”). platiff alleges that the NYPD Emergency
Services Unit evicted him from his home, not any of the individual defend@mslarly, the
facts alleged in the complaint suggest that indiMidRS caseworkers made the determinations
to terminate the plaintiff's protective services, not any of the individuahdefgs. Although
the complaint contains conclusory allegations that the individual defendants ®pesasonally
involved” in the alleged violations of the plaintiff's rights, there are no faldged in the
complaint from which this Court could reasonably draw such an inference. (Am. Corapt. 11
26.) Accordingly,the plaintiff s claims against the individual defendants mustibaissecdn
this ground as well.

Lastly, the plaintiffs claim against the City of New York also failsin order to sustain a
claim for relief under 42 U.S.C. 8§ 1983 against a municipal defendant such as the @&ty of N
York, a plaintiff must show the existence of an officially adopted policy or custdrodhaed
injury, and a direct causal connection between that policy or custom and the deprivation of

constitutional right. Steele v. City of New York2010 WL 1946290, at *1 (E.D.N.Y. 2010)

(citing Monell v. Dept of Social Servs436 U.S. 658, 694 (1978)X he plaintiff recites the
elements of Monell claim, alleginghat the“City of New York has a Custom, Poli&

Procedure where they ViolaRaintiffs’ rights that fileLawsuits against the Cityand that there

“Is a solid link and connection to the [City’'s] Customs and Procedures atermipnation by

The City of New York and (APS).” (Am. Compl. 1 23-24). However, the complaint contains no

factual allegations to support this claim. The plairgiffote recitatiofi of aMonell claim,



unaccompanied by any factual support, is insufficient to survive a motion to dismisst vAbre

City of New York 657 F. Supp. 2d 357, 360-61 (E.D.N.Y. 2009). Accordingly, thetgfam

claim against the City of New York is dismissed.
IV.LEAVE TO AMEND
In his opposition to the defendantsbtion to dismiss, the plaintiff requests leave to file
an amended complaint. When evaluatimg@se complaint, “a district court shoulibt dismiss
without granting leave to amend at least owadaen a liberal reading of the complaint gives any

indication that a valid claim might be statédValle v. Micro Research TechnologjeX)10 WL

3958433, at *4 (E.D.N.Y. 2010) (quoting ThompsoCarter 284 F.3d 411, 419 (2d Cir.

2002)). However, a district court has the discretion to deny leave to amend wheiie titer
indication from a liberal reading of the complaint that a valid claim might be st@teais v.
Chappius, 618 F.3d 162, 170 (2d Cir. 2010). In requesting leave to amend, the plaintiff has not
supplied this Court with any facts that he could add to his complaint from whichaihis c@uld
draw an inference that the termination of his APS services was somehow cooéuse§ 1983
action. Nor has he provided aagditional facts suggestinigat he could demonstrate that the
individual defendants were involved in theentsdescribed in the complaint. Although the
Court is not insensitive to the hardships suffered by the plaibigfclear from even the most
liberal reading of the complaint that the plaint#innotstate a valid First Amendment retaliation
claim against these defendabtsed onhe facts allegedAccordingly, the plaintiff’'s motion to
amend is denied.
V.CONCLUSION
The plaintiff fails to state a claim for First Amendment retaliation, and fadsléguately

allege the personal involvement of the defendants. Accordithgigefendants’ motion to



dismiss the plaintifs complaint igranted The plaintiffs motion for leave to amend is denied.
Having dismissed the plaintiéf complaint, the Court also denies the plairgifiéquest for a
telephone conferenceé=inally, the Court declines to appoint a guardian ad litem because, having
carefully reviewed the plainti§ complaint, the Court finds that the appointment of a guardian

could not save the plaintiff’claims from dismissalSeePerri v. Obama, 2011 WL 685826, at

*3 (E.D.N.Y. 2011) (finding that the appointment of a guardian ad litem would be futile where
no guardian could save plaintgfclaims from dismissal)The Clerk of Court is directed to enter

judgment and close this case.

SO ORDERED.

Dated: BrooklynN.Y.
August 13, 2012

/sl
Carol Bagley Amon
ChiefUnited State®istrict Judge




