Stewart et al v. Target Corporation et al Doc. 55

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JERMAINE STEWART and JACQUELINE
HILL STEWART,

Plaintiffs, : MEMORANDUM AND ORDER
; 11-CV-3557(DLI) (RER)
-against

TARGET CORPORATION, a/k/a TARGET
STORES and FUJITEC AMERICA, INC. :

Defendants
TARGET CORPORATION,
Third-PartyPlaintiff,

-against

COCA-COLA REFRESHMENTS USA, INC.
flkla COCACOLA-ENTERPRISES, INC.

Third-Party Defendant

DORA L.IRIZARRY, U.S. District Judge:

This action arises from personal injuries allegedly suffeyedaintiff Jermaine Stewart
(“Stewart or “Plaintiff”) while delivering Coc&Cola products to a Target swrlocated in
Queens, New York.Stewat and his spouse have assertdéaims against Target Corporation
(“Target) and Fujiec America, Inc. {Fujitec’) for the incident. Target, in turn, has asserted
third-party claims against @caCola Refreshments USA, In¢CocaCola”). Pursuantto
Federal Rule of Civil Procedure 12(c), Cacala moves for judgment on the pleadiragsd
seeks dismissal dfargets Amended ThirdParty Complaint (Mem. of Law in Supp. of Mot.
for J. on the Pleadgs (CocaCola Mem?), Docket Entry No. 35.) Target opposes the motion.

(Mem. of Law h Oppn to Mot. for J. on the PleadingsTarget Mem’), Docket Entry No. 39.)
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For the reasons set forth beld@gcaCola’s motion is granted in part and deniegant.
BACKGROUND

The following facts are takefnom Plaintiff s Complaint and Target AmendedThird-
Party Complaint, which arassumed to b&ue for tre purposes of this motionOn December
21, 2009, Stewamvasinjuredata Target store located in tiil@mhurst neighborhood of Queens,
New York when an overhead gate of a freighdvator struck him (Compl. {1 6, 13, Docket
Entry No. * Am. Third-Party Compl. 6, 9,Docket Entry No. 17. Stewart was delivering
CocaCola products to the Target st@ethe timeof his injury. (Am. Third-Party Compl. § 9
Fujitec maintained and controlled the elevator gate in question. (Compl. 1 8.)

On June 2, 2011Plaintiff filed a complaint in the Supreme Court of that&tof New
York, Queens County, assertiotaims against Target and Fujitear personal injuries suffered
from the incident. Target timely reraved the action to this Court, and, on November 29, 2011
Targetfiled the Amended Third-Party Complatat asserthird-party claims against Cog2ola.

a. TheJanuary 2009 Agreement

Targetassertlaims @ainst CocaCola pursuant to a Conditions of Contragteement
dated January 12, 20(the “January 2009 AgreementetweenTarget, as'Purchasef, and
CocaCola, as“Vendor.” (Decl. of Mitchell Levine(*Levine Decl!) Ex. D, Docket Entry No.
364.) The January 2009 Agreemeteates that itapplies to and controls all agreememtiated
to the purchase of Goodsy [Target] from [CoceCola]’ andis “binding with respect to all
business condted between the companies(Levin Decl. Ex.D at 2 (emphasis addedl).
Among other things, thdanuary 2009 Agreemesets forthrequirements with respect tbe
issuance, acceptancand validity of purchase orders, the time and manner for shipment and

inspection of CoceCola goods, the procedures for cancelling orders and shipments, and the



protocol for the disposition of rejected CdCata gwds. (Levin Decl. ExD at 210.)

The January 2009 Agreement also containsmidemnification clause, which prales in
relevant partas follows:

Vendor shall defend, indemnify and hold harmless Purchaser, its affiliates, and

their respective directors, officers, shareholders, employees, contractdrs

agents (collectively, théPurchaser Parties from and agaist any liabilities,

losses, investigations or inquiries, claims, suits, damages, costs and expenses

(including without limitation, reasonable attorneyses and expenses (each a

“Claim”) arising out of or otherwise relating to the subject matter of treréct,

including any claim or demand of any kind or nature, which any buyer or user of

Goods, or any other entity or person (including employees or agents of Vendor),

whether in privity to Purchaser or not, may make against any of the Purchaser

Partiespased upon or arising out of the manufacture, deliteketing, labeling,

packagingplacement, promotion, sale, or use of Goods, Vésdmrformance or

failure to perform as required by the Contract, Vetglactsor omissions, or any

of Vendor’s representations or warranties contaimeithie Contract . . . .

(Levin Decl. Ex. D at 8.) In additioto the indemnification clause, the January 2009 Agreement
provides that Coc&ola must‘maintain in full force and effect minimum insuraricdefined to
includeworkers compensation and employsiiability insurance, as well as commercial general
liability insurancethat designates‘ Target Corporation and its subsidest as additional
insured including with respect to third party claimsamtionsbrought directly against [Target]

. .andarising out of the Contract.” (Levin Decl. Ex. D at 9.)

The January 200@\greement was signed bylario E. Garnier a CocaCola account
executive forCocaCola’swest business unit(Levin Decl. Ex.D at 18.) The signature page of
the January 2009 Agreemeakpresslyprovidesthat Garnier, as signatory, agrees that (ig is
the “Administratof for CocaCola’s “Partners Online” accountwith Target (2) has the

authority, as Administrator, to act tehalf of ColaColg (3) is an employee of Coeg@olaand

not a representative of ignd(4) is authorized to sign the document on behalf of &ooka.

(1d.)



b. The May 2009 Agreement

On May 29, 2009, approximately four months after the signing of thealar2009
AgreementCoca€ola sent Targed letter (the"May 2009 Agreerant’) to confirm the terms of
a separatagreement between Coe€ala and Targegoverningthe advertising and marketing of
CocaCola products in Target storés(Answer, Ex. Aat 1-6, Docket Entry No20-1) The May
2009 Agreement states, among other things, that Target has agreed ta coaeset o€Coca
Cola prodicts available at its storegjn a minimum number of advertisememtcularsat its
stores and place advertising displays and drink coolers in its stdeaguring Coc&Cola
products. (Answer, Ex. A at 24.) Additionally, in exchange for advertising and placing Goca
Cola products, the May 2009 Agreement staked Target would receive advertising funding
andcooler placement feesiAnswer, Ex. A at &.) Finally, the May 2009 Agreement further
states that itconstitute[s] the final, complete and exclusive written expression of theiament
of the parties hereto with respect to the subject matter herdo$heatl supersede all previous
communications, representations, agreements, premisgatements, either oral or written, by
or between either party concerning dwivities describeddrein? (Answer, Ex. A at 5.)The
May 2009 Agreement does not contain language requiring indemnification or procurement of
insurance.

DISCUSSION

Legal Standard

“After the pleadings are closeéut early enough not to delay trah party may move
for judgment on the pleadin§sFed.R. Civ. P. 12(c). “The same standadiapplicable to FedR.

Civ. P. 12(b)(6) motions to dismiss applies to HedCiv. P. 12(c) motions for judgment on the

! The May 2009 Agreementas sent by Jason Eastman, a national account executive for Coca
Cola, to Dan Epley, a senior buyer for Targ&nswer, Ex. A.)
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pleadings.” Bank of New York v. First Millennium, In€é07 F.3d 905, 922 (2d Cir. 2010)To
determine whether dismissal pursuanfRigle 12(b)(6) is appropriaté\a court must accept as
true all [factual] allegations contained in a complaiotit neednot acceptlegal conclusions.
Ashcroft v. Igbgl 556 U.S. 662 678 (2009). For this reaso, “[tlhreadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do ndtteuffice
insulate a claim against dismissddl. Moreover, ftjo survive a motion to dismiss, a complaint
must contain sufficient factualatter, accepted as true, &iate a claim to relief that is plausible
on its face? Id. (quotingBell Atlantic v. Twombly550 U.S. 544, 570 (2007)):[W]here the
well-pleaded facts do not permit the court to infer more than the mere possibriigoohduct,
the complaint . . . has not shown that the pleader is entitled torelidf.at 679 (internal
citations and quotation marks omitted).
. Discussion

a. TheJanuary 2009 Agreement

CocaCola seekdlismissalof the third-party actionby arguing thathe January 2009
Agreemenis not binding on the comparfyCocaCola contendshatthe May 2009greement,
which does not contain indemnification or insurance provisisupersedes the January 2009

Agreement and the indemnification and insuraremuirenents contained therein(CocaCola

% The parties have cited to New York and Minnesota law throughout rifion papers and
makeno objection to the application of the law of either jurisdictidihus,the Court deems the
parties to have implicitly consented apply New York lawfor purpo®s of this motia. See
e.g, Krumme v. WestPoint Stevens JriZ38 F.3d 133, 138d Cir. 2000) (The partiesbriefs
assume that New York law controls, and stichplied consent . . . is sufficient to establish
choice of law’) (quoting Tehran—Berkeley Civil & Envtl. Eng’rs. v. TippettsAbbett—
McCarthy—Stratton888 F.2d 239, 242 (2d Cir. 19898musement Indus., Inc. v. Ste@93 F.
Supp. 2d 327, 341 (S.D.N.Y. 2010) (applyingaN¥€ork law where plaintiff‘cited to both New
York and California law/, but “made no objection to the application of New York law and [did]
not brieff] the choice of law question”



Mem. at 6.) In the alternativeCocaCola argues that the January 2009 Agreement is not binding
becauseat was notsigned by an authorizedocaColarepresentative.(CocaCola Mem. at 7.)
Both arguments are amailingfor the reasons detailed below.

As to supersessiorifju] nder New York law|i]t is well established that a subsequent
contract regarding the same matter will supersede the prior cohtAgaplied Energgcs, Inc. v.
NewOak Capital Mis., LLC, 645 F.3d 522, 52@d Cir. 2011) (internal quotations and citation
omitted). However, asubsequent contract not pertainitogthe same subject matter will not
supersede an earlier contraahless the subsequent contract has definitive language indicating it
revokes, cancels or supersedes that specific prior coritr@editSights, Inc. v. Ciasulj®2007
WL 943352,at *6-9 (S.D.N.Y. Mar. 29, 2007) (finding earlier agreement was not superseded by
later agreementshat did not involve same subject mattand serveddissimilar purposes);
(internal gwtations and citation omittediKreiss v. McCown De Leeuw & C&7 F.Supp. 2d
294, 301 (S.D.N.Y.1999) (holding that later agreement, despite containing merger and
integration clausé,only supersede[djrior agreementsoncerning the same subject malter

Here, under New York law and by its express tergisthe May 2009 Agreement
supersedes only those prior agreements between@maaand Target that concern the same
subject matter However, aslargetnotes inits opposition brief &nd Cocazola does not refute
in its reply, the subject matter of thaMay 2009 Agreement concerns thnearketing and
advertising of CocaCola products It sets forth requirements foradvertiserant displays,

marketing eventsadvertising fundingand placement feesin contrast, theubject matter of the

3 (SeeAnswer, Ex. A at §“This [May 2009 Agreement] shall constitute the final, complete and
exclusive written expression of the intentiaofsthe parties heretwith respet to the subject
matter hereofand shall supersede all previous communicatioggtesentationsagreements,
promises, orstatements, either oral or written, by or between either party conceimng
activities described hereif) (emphasis added).)
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January 2009 Agreemerbncerns theurchaseand delivery of CocaCola products. tlsets
forth requirements fothe delivery and acceptangairchaseorders, timeliness of shipment
cancellation of purchases, adigposition of rejected goodsAs suchthe May 2009 Agreement

is dissimilarto the January 2009 Agreemantsubject matter and purpose and does not provide a
basis for dismissaif the thirdparty action

As to authority to contract[u]nder New York law, an agent has actual authority if the
principal has granted the agent the power to enter into contracts on the principaf,ssbéedt
to whatever limitations the principal places on this power, either explicithimeticitly.”
Highland Capitd Mgmt LP v. Schneider607 F.3d 322, 32¢2d Cir. 2010. “Actual authority
‘may be express or impliedind in both casegxists only where the agent may reasonably infer
from the words or conduct of the principal that the principal has consented to thes agent
performance of a particular dtt. Themis Capital, LLC v. Democratic Republic of Cqoriz@l2
WL 3114732, at *4S.D.N.Y. July 26, 2012) (quotiniglinskoff v. Am. Express Travel Related
Servs, 98 F.3d 703, 708 (2d Cir996)). The question whether an agency relatigm&xists is
highly factual . . andcan turn on a number of factors . " .Cleveland v. Caplaw Enters448
F.3d 518, 522 (2d Cir.2006).

The Court finds thaTarget has pleaded facts sufficientr&ise the reasonable inference
that Garnier a CocaCola account executive arstgnatory to the January 208@reementhad
authorityto bind CocaCola In particular, he signature pge of the January 2009 Agreement
signed by Garnierstates thaGarner agreed andertified thathe: (1) has the authority, asn
account executive araiministratorof CocaCola’s online accountith Target to act on behalf
of ColaCola; (2)is an employee of Codg@ola and not a representative of it; and (8)

authorizel to sign the document on behalf of Cd&dala. CocaCola nonetheless argues that



Garnierdoes not have actual authority to bind G@uma to the January 2009 Agreement by
relying, in part, on an-eail dated March 18, 2005, in which a representative afaCwla
informed a representative of Target thamly an officer of CocaCola] is authorizeti to consent
to certain contractual obligations between the compani€ecaCola Mem. at 2, 7; Affof Joel
Celestin, Ex. 1, Docket Entry No. 34However,the March 18, 2005-mail, at bestpresents a
factual issue that cannot be resolved at the pleading stadight of the other factual
allegations SeeAmusement Indu Inc., 693 F. Supp. 2d at 345New York @urts have stated
broadly thafw]here thecircumgances alleged in the pleadirajse the possibility of a principal
agent relationship, and no written authorfity the agency is established, questions as to the
existence and scope of the agerarg issues for the jury) (citations and internatjuotations
omitted).

b. Count One

Count One of the Amended ThiRarty Complaint asserts a breach of contract claim, the
substance of which provides as follows: “[The January 2009 Agreement] was fordel and
effect on the day of Plaintiff's allegestcident on December 21, 2009. [C&uala] breached
said Contract. As a direct and proximate result of said breach, [Target] has besgeda
(Am. Third-Party Complf415-17 (paragraph numbers omittedCjocaCola seeks dismissal of
Count One of ta AmendedThird-Party Complainbecauset alleges areach of contractut

fails to identify the purported breachith specificity (CocaColaMem. at 16.) According to

* In arguing that Garnier does not have actual authority to bind-Coleato the January 2009
Agreement, Coc&ola also relieon factual affidavis it prepared and filed in connection with
this motion. The Court declines tmnsider he affidavits at this jurture, as a motion for
judgment on the pleading$ocuses on the pleadings themselves, and not on matters outside of
the pleadings such as affidavitsAir China Ltd. v. Nelson L2009 WL 857611, at *6 n.7
(S.D.N.Y. Mar. 31, 2009(internal quotations and citation omitted).



CocaCola, to the extent that Count Oag®rts a breach of contract claior failure to procure
insurance, indemnifyr defend,it is duplicative of Counts Two and Thr2eshich already cover
thoseclaims (Id.)

The Court finds that Count One, as pled,canclusory,incomplete and otherwise
duplicativeof the remaining counts in the Amended THrarty Complaint See Paul v. Bank of
Am. Corp, 2011 WL 684083, at *5 (E.D.N.Y. Feli6, 2011)(“In a fatal flaw, [plaintiff’s]
complaint fails to identify the specific contractual provision or provisions inctreholder
agreement allegedly breached by defendants and, as a tesutlaims must be dismisséd.
Dismissal is also warranted in light ®&rgets failureto specificallyaddresshis argument irits
opposition papers.SeeHarborview Value Masterfund, L.P. v. Freeljn2012 WL 612358, at
*14 (S.D.N.Y.Feb. 23, 2012]“This Court may, and generally will, deem a claim abandoned
when a plaintiff fails to respond to a defendsarguments that the claim should be dismis9ed.
(citation andnternal quotations omitted)Accordingly, Count One of the Amended ThiParty
Complaint is dismissed.

C. Remaining Arguments

CocaColaraises two additional arguments, which the Court fpr@snature and declines
to consideat this stage First, CocaColaargtes thait hasno duty to indemnify or defend under
the January 2009 Agreemdrgcause Stewastinjuries arise‘out of Targets own negligence in
the ownership, maintenance, control and possessitine subject elevator gdte.(Coca-Cola
Mem. at 714.) SecondCocaColaclaims thatStewarts accidents “not based upon or anwsj

out of [his] delivery of goodsto Targets store,and therefore it is outside othe scop of the

® Count Two asserts a claim on the basis that @ais obligated“to defend indemnify and
hold harmless [Target (Am. Third-Party Compl. 23.) Count Three asserts a claim on the
basis thatCocaCola has failed to meet its obligation ‘tprocure liability insurance naming
[Target], amog others, as additional insuredAm. Third-Party Compl. { 26.)
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January 2009 AgreementCocaColaMem. at 1415.) However,the parties arstill engagedn
discovery andthere has beeno factual showing or findings tothe negligenceof the corporate
partiesor the circumstances of the accidenAccordingly, the Court declines to address these
remainingarguments becaugbey depend orfacts and evidence outside of the pleadin§ee
U.S. Underwriters Ins. Co. v. LCRF EntersLC, 2012 WL 993502, at *4S.D.N.Y. Mar. 26,
2012) (Because the evidence on this issue is conflicting and discovery has not beestedmpl
it is premature at this time for this Court to determine whether the exclusions teeinftine
insurance agreement relieve plaintiff of its duty to defend or indemnify defeid#mwh. Auto.
Ins. Co. v. Seclncome Planners & C0.847 F. Supp2d 454, 464(E.D.N.Y. 2012) (“It is
premature for the Court to determine whether or not [the insurer] has a duty taifydem.
because the issue of indemnification necessarily depends on facts that wilidedda the
underlying state actiot).

d. Plaintiff's Submission

Finally, the Court notes tha®laintiff has submitted a brieh response to Coe@ola’s
motion in which Plaintiff requestdeave to move to sever the Amended TiRaty Complaint,
or, alternativelyto expeditediscovery in the thirgparty ation and bifurcatean expedited trial
on the thirdpaty claims. (Docket Entry No. 43.) Sinciing this request, howevePRlaintiff,
along with Target Coca-Cola and Fujitec have attended two status conferences with th
magistrate judgendagreed toa joint case management plarSe€October 11, 2012 Minute
Entry; January 9, 2013 Minute Entry; Amended Case Management Order, Docket Entry No. 53.)
For this reason, the Court sees no reason to distudnteaded Case Management Ordethis

time anddeniesPlaintiff’ s requestvithout prejudice.
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CONCLUSION
For the reasons stated abow&ca-Colas motion for judgment on the pleadings is
grantedto the extent thaCount One of the Amended ThiRarty Complaints dismissed. The

motion isotherwise denieth all respects

SO ORDERED.

Dated: Brooklyn, New York
March 2Q 2013
/sl
DORA L. IRIZARRY
United States District Judg
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