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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
JUAN A. FERNANDEZ '

Plaintiff,

: OPINION AND ORDER
-against : 11CV-3896(DLI)

MICHAEL J. ASTRUE, :
Commissioner of Social Security, :

Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Plaintiff Juan A. Fernandd€ZPlaintiff”) filed an application for Social Security Disability
(“SSD”) benefits on September 23, 1998, allegadjsability that began on January 19, 1998.
Over thecourse offifteen years,Plaintiff's application has been adjudicated and denied by
Administrative Law JudgeSALJ”) four times remanded by the Appeals Coun¢AC”) three
times and remanded once on appeal by a Judge ofthig on stipulation by the Commissioner
of Social Securityf*Commissioner”)

On August 12, 201,1Faintiff filed the instant action seeking review and reversal of the
Commissioner’s latesdecision, pursuant to 42 U.S.C. § 405(¢Complaint (“Compl.”), Doc.
Entry No.1) Plaintiff moves for judgment on the pleadingad remand solely for a calculation
of benefits, or, in the alternative, remand for a new heariRf)'s Mot. for J. on the Rladings,

Doc. Entry No. 11.) The Commissioner moves for judgment on the pleadings, pursuant to Fed.
R. Civ. P. 12(c), seekingffirmation of the denial of benefits.(Def.’s Mot. for J. on the
PleadingsDoc. Entry No. 13.) For the reasons set forth below, the Commissioner’s motion for
judgment on the pleadings denied Plaintiff's motion for judgment on the pleadingggimnted

and the case is remanded solely fordakeulation of benefits.
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BACKGROUND

A. Procedural History

Plaintiff s application was denied on initiaeview on February 5, 1999 andn
reconsideration odpril 21, 1999. (R. 86-87 18821, 12426.)" Plaintiff requested a hearing
before an ALJ (R. 127.) Plaintiff’s first hearing waseld on August 24, 2000, before ALJ Sol
A. Wiesdthier. (R. 396460.) By decision dated February 23, 2081LJ Wiesdthier found
Plaintiff was not disabled. (R. 880.) Plaintiff filed a request for reviewnd, on May 6, 2003,
the ACgranted the request, vacated the decisionremeénded his case back to a different ALJ
(R. 15255.) The AC directed thesubsequenALJ on remando: (1) developthe record on
Plaintiff's cervical impairment; (2§levelopthe record on Plaintiff's ability to communicate in
English and addressame inthe credibility determination (3) properly evaluatePlaintiff's
residual functional capacity (“RFC’and the treating, examining, and pexaminingsource
opinionsin accordance with disability regulatioremd explainthe weight given to thepinion
evidence; (4) develothe record amecessaryrom treating sourcesa medical expertand/ora
vocational expertand(5) evaluate Plaintiff’'s subjective complaints in accordance with disability
regulations. 1¢.)

Plaintiff's second hearing was held 8eptembe8, 2003, before ALJ Seymour FigR.
461524.) By decision dated Februa®d, 2004 ALJ Fier found Plaintiff was not disabled(R.
101413.) Plaintiff requested review andnAugust8, 2005, the AC, for the second tingeanted
the request, vated the decision, and remanded tase (R. 11517.) The remand was based
on ALJ Fier's failure to recontact Plaintiff's treating sources for auluhti evidence or

clarification after rejecting a treating physiciamwpinion that Plaintiff was unable to perform

' “R.” citations are to the correspondingly numbered pages in the certifiethiattative record. SeeDoc. Entry
No. 17)



sedentary work. (R. 116.)The AC also direed the ALJ to give further consideration to
Plaintiffs RFCand obtain supplemental evidence from a vocational expert. (R. 117.)

Plaintiff's third hearing was held dfebruary22, 2006, gain before ALJ Fier. (R. 525
53.) By decision dated April 13, 2006, ALJ Fier agaund Plaintiff was not disabled. (R.-15
25.) Plaintiff requested review On February26, 2007, the AC deniedeview of ALJ Fier’s
decision andt became the Commissioneffimal decision (R. 6-:8.) Plaintiff commenced an
action inthis districtbefore the Hon. John Gleesdn,S. District Judge.Fernandez v. Astrye
No. 0#CV-1699(JG) Pursuanto a Stipulation and Order &emanddated October 30, 2007,
the Commissioner's decision was reversed &mantiff's claim was remanded for further
proceedings. (R. 61923.) On December 11, 2007, the AC remanded Plaintiff's case for the
third time. (R. 629-33.) The remand was based on ALJ Fier’s failure to: (1) identify any opinion
evidence to suppohis RFC assessment; (2) weigh the opinions of a State Agency physician, the
consultative examiner, and Dr. Lombardi, thedical examiner, which conflicted with th&J’s
RFC assessmeni(3) make any findings with respect Riaintiff’'s ability to communicate in
English,contrary tothe AC’s previous direction to do so in its May 6, 20@3nand order; and
(4) evaluate positive objective signs and testingthia record that could explain Plaintiff's
complaints of pain.(R. 63%£32.) The AC directedhe subsequent ALJ to obtain further medical
expert evidence to cldyi Plaintiff's RFC, developthe issue oPlaintiff's English literacy, and
give “articulatedweight accorded to the treating physicians” and explain whiy t@nions
were rejectedr accepted(R. 632-33.)

Paintiff’'s fourth hearing was held on October 16, 2008, before ALJ Hazel Strabss (“
ALJ"). (R.745830.) By decision dated August 4, 2009, the ALJ found Plaintiff was not

disabled. (R. 58403.) Plaintiff filed a request for review(R. 582.) On June 16, 2011, the AC



denied reviewand, therefore, the ALJ®ecision becamthe Commissioner’inal decision (R.
558-60.) Plaintiff commened this action on August 12, 2011. (Compl.)
B. Non-Medical and SelfReported Evidence

Plaintiff was born in the Dominican Republic on August 15,5196R. 527528, 756.)
He has a seventh grade education from the Dominican Republic. {877}5@laintiff came to
the United States when he was 18 years old and began working asuaiomplumber. (R.
760-61 766) Plaintiff became a United States citizen2002. (R. 757.) Plaintiff worked as a
union plumber from 1984 until his wagslace injuryon Januaryl9, 1998 when hefell on the
job. (R. 325, 399, 760.) Plaintiff alleges he became disabled and unable to work January 19,
1998 as a result of back injurieaused by the workplace acciderRlaintiff applied for and
received a Worker's Compensation award of $400.00 a weekghFebruary2006, at which
time Plaintiff accepted &ump sum settlement of $114,000. (R. 326-97, 528-29, 592.)
C. Medical Evidence

1. Medical Evidence Fior to Date Last Insured

On January 19, 1998, Plaintiff trippeohd fellat work (R. 206.) That day hewas
treated at EImhurst Hospital Emergency RoofR. 21012.) Plaintiff complained of pain inis
lower back andpain andtingling in his left leg. (R. 211.) He was able to walk, but pain
increasedwhen he did. 1fl.) He was diagnosed with lower back pain and back strain and
prescribed Codeine to alleviate tha&in. (R. 212.)

Plaintiff saw Dr. GersoiMendoza, a chiropractor, on January 21, 1888 Dr. Mendoza

referred Plaintiff toDr. Noel FleischerM.D., a neurologist.(R. 233, 24748.) In aJanuary 28,

2 To qualify for SSD benefits, Plaintiff must be disabled and insured feabiity benefits. 42. U.S.C. §
423(a)(1)(A) and (C); 20 C.F.R. 88 404.101, 404.120, 404.315(a). Plaintiff lagheriesured status requirements
of the Scial Security Act (“SSA”) on December 31, 2003. Therefore, gméog of review is from January 19,
1998, his alleged onset date, to December 31, 2003, his date last insured.



1998 report, Dr. Fleischer stdt®laintiff complaned of lower back pain radiation, numbness
and weakness in the left legnd difficulty sitting, bending,and sleeping. (R. 247.) On
examination he noted lumbosacral spasm and tenderness with impaired range of aration
diminished pinprick irthe left thigh. (R. 24748.) On March 26, 1998laintiff returned for a
follow-up andDr. Fleischemoted Plaintiff had chronic back pain, with pain radiating towards
the left leg. (R. 245.) He had difficulty walking and sleepiagd wastaking Vicodin for the
pain, which caused minimal reliefld.) Plaintiff remained out of work.Iq.) Onexamination

Dr. Fleischemoted the gait was stiéintalgic lumbosacral range of motion was d@imshed and
straight leg raising was positive(ld.) Dr. Fleischer noted Plaintiff suffered from traumatic
lumbar radiculopathy and treatment included continwhgiopractic herapyand taking pain
medication (Id.) He suggestedn MRI scan and noted that a neurosurgical evaluation may be
necessary. lq.)

A magnetic resonance imaginMRI”) scan of Plaintiff'slumbosacral gine was
conducted on May 23, 1998. (R412) The scan revealedi) small left paracentrdierniated
nucleuspropulsus of L5S1; (2) concentric bulging annulus fibrosis and small superimposed
herniation at L4-5; an¢B) moderate thecal sac compressioial.)

Dr. Mendoza then referred Plaintiff to Dr. Richard J. Radna, Mibeurosurgeon. (R.
20607.) Dr. Radnaexamined Plaintiff on July 20, 1998 and rbtelaintiff complained of
lumbosacral pain and radiation in both legs. (R. 208Vhile Plaintiff reported a history of
lumbosacral pain prior to the accident, he repottednever missed work because of thapa
until the accident and, after the accident, the pain and radiation severely incrdbsg@dOn
examination, Dr. Radna noted moderate bilateral paravertebral spastiminished range of

motion in the cevical and lumbeacral regionsdiscomfort atthe base ofthe neck, and



moderately restrictedtraight legraisingon both sides (Id.) Dr. Radna opinethat Plaintiff's
MRI revealed severe disc desation of the L4L5 level in association with a severe disc
herniation and spinal stenosidd.] His diagnostic impressiowas caually-related cervical and
lumbosacral, musculskeleta] and radicular pain syndromegR. 207.) He opined that the
causallyrelated disability was total and recommendeities surgery. I¢l.)

Dr. Mendoza then referreBlaintiff to Dr. Rick JAsjit Singh, D.O., a neurologist and
neurophysiologist.Dr. Singh examined Plaintiff orRebruaryl6, 1999. (R. 2423.) Plaintiff
complained of burning back pain radiating dowrtheleft leg andnoted thafpain medication,
Motrin, helped“somewhat” relievethe pain (R. 242.) On examination, Dr. Singh noted
decreased sensation light touch andpinprick over left L5 and“possibly S1,” normal gait
limited range of motion in paraspinal musculafied lumbosacral spasm and tenderngss.
243.) Dr. Singh’s assessment of Plaintiff ias\bosacrakadiculopathyon the leftside. He
recommendeelectromyography“€EMG”) andnerve conduction velocitf* NCV”) studies, and
that Plaintiffshould continue with Motrin and chiropractic caréd.)(

An EMG performed on February 23, 1999, revealed denervation of the right L5 and Sl
paraspinal musculature. (R. 259.) Dr. Singh concluded that the EMG was consistent with a
lumbosacral radiculopathy, most prominent on the right side €1.5(d.) A second EMG
performed on May 12, 199%evealed mild deneation of the C4 paraspinal muscular, which
was most consistent with a possible C4 lesion on the right side. (R. 278.)

A cervical MRI performed on August 14, 199&vealed: (1) multilevel cervical
spond/losis; (2) rodlike straightening cervical lordosis consistent with muscular spasm, rotatory
scoliosis towards right(3) herniation discs GZ4 toward the right, centrallya) bulging disc

C4-C5; (5) central herniation disc G686 indenting spinal cord(6) herniation disc C&7



towards the left, centrally indenting spinal cofd} bulging disc C7T1; (8) uncovertebrajoints
prominent in size levels CG27, articulating facets alevels C2-T1; and(9) stenosis central
canal, stenosis neural foraminalaillelsC2-T1. (R. 258.) On August 18, 1999, Dr. Singh noted
Plaintiff complained of pain radiating tois left shoulder, as well as depression and memory
loss. (R. 267.) After reading thecervical MRI, the doctor diagnosed Plaintiff with cervical
radiculopathy, lumbosacral radiculopathy, gasudodementia.ld;) Plaintiff was to continue
chiropractic treatment arteking pain medicationld.)

On March 14, 2000, Dr. Singiave Plaintiff three tgger point injections ithe right side
of hislumbasacral paraspinal musculatur@R. 268.) In a May 9, 2000 report, Dr. Singbted
Plaintiff continued to be in “severe pain” and had not returned to,veor#t that his gait was
antalgic (R. 27476.) On examination, he notgrhraspinal muscle tendernessisclespams,
and limited range of motionn the cervical and lumbosacral spirad decreased sensation to
light touch and pinprick in C5 and L5 on the left side. (R2-28) His diagnosis remained the
same. (R. 276.) He opined Plaintiff wastally disabled at this poihtand started Plaintiff on
Naprosyn to control the painld()

a. Lumbar Spinal Impairment, Multiple Impairments, and Physical Residual
Functional Capacity Questionnaires By Treating Physicians

Dr. Mendoza completed a Lumbar Spinal Impairment Questionnaire on May 18, 2000.
(R. 23338.) Plaintiff had seen Dr. Mendoza twice a month since the accident in 1998. (R. 233.)
Dr. Mendoza noted Plaintiff's primary symptoms included constant low back pain dndssjf
radiating pain and burning in lower limbs, loss of feelargl weaknese lower limbs, and
difficulty sitting, walking, standingand climbing stairs. (R. 233.) He noted that for a “normal

competitive five day a week work situation,” Plaintiff could sit, stand, and walk forhone



each, and could not sit continuously in a work setting. (R. 2393intiff would need to
alternate position between sitting, standing, and lgiamgh hakhour. (d.)

Dr. Singh completed &umbar Spinal Impairment Questionnaire on August 2300.

(R. 25056.) Dr. Singh diagnosed Plaintiff with cervical dndhbosacraldisc herniation and
radiculopathy and gave him a “poor” prognosis. (R. 250.) Dr. Singh noted Plaip&ifisvas
“moderate severe constant and accompanied by sharp shooting.” (R. 252.) The pain vaas locate
down the back and in both lower limbs.ld.y Standing, walking, lifting, and bending
precipitated the pain andlaintiff was unable to relieve the pain with medicationd.)( Dr.

Singh opined that in a “normal competitive five day a week work situatiRiajhtiff could sit,
stand, and walk for one hour and would not be able to sit, stand, or walk continually. {R. 252
53.) Plaintiff could not lift or carry any weight. (R. 253.) Dr. Singh opined Ffaivduld need

to take two to fouunscheduled breaks of five to tennuiieseachduring an eght-hour worlday

and his condition interfered with his ability to keep his neck in a constant position. (R. 255.)
Plaintiff had limitations for pushing, pulling, kneeling, bending, and stoopiid)) Or. Singh
opined Plaintiff was “fully disabled pemanent.” (R. 255.)

Dr. Singh also completed a Physical Residual Functional Capacity Queste on
August 29, 2000. (R. 2686.) Dr. Singh opined thah a competitive eighbhour workday
Plaintiff could, in totalsit and stand for less than two hoaexh andcontinuously sit and stand
for thirty minuteseach (R. 263.) Plaintiff needed to walk evefgrty-five minutes for
approximately nine minutes. (R. 264.) Dr. Singh opined that in a competitive wortkosifua
Plaintiff could not lift or carry at all. (Rd. (in this section Dr. Singh underlined “competitive”

on the questionnaire).) Plaintiff would have significant limitations in repetiteaching,



handling, or fingering in a work environment, and could not reach with his arms or bendtor twi
at the waist. (R. 265.)

Plaintiff began treatment with Dr. Nidia R. Carrero, M.D., anesthesiologisthivket$al
Medical Practice, on August 1, 2002. @84.) Dr. Carrero completed a Multiple Impairments
Questionnaire on February 10, 2003. (R.-284 Dr. Carrers diagnosis mirrored that of Dr.
Singh and she gave Plaintiff a “fair” prognosis. (R. 284.) Dr. Carrero figentlaintiff's
symptoms aseck stiffness, lower back pain radiatinghis legs, and pain in the neck, right
shoulder, and right leg. (R. 285.) The pain was daily, precipitated by prolonged sitting and
standing, and interfered with Plaintiff's ability to sleep. (R.-889 Dr. Carerro opined than
a competitiveeighthour worlday, Plaintiff could sit and stand for one to two hours, could not sit
continuously, and must get up and move around deety to Sixty minutes forapproximately
forty-five minutes. (R. 28@7.) Plaintiff could occasionally lift or carry up to five pounds, but
could never lift or carry over five pounds. (R. 287.) Plaintiff's symptoms would increase i
placed in a competitive work environment. (R. 288.) Plaintiff had limitations for pushing,
pulling, kneeling, bending, and stooping. (R. 290.)

2. Medical Evidence AfteDate Last Insured

Plaintiff was referred to Dr. Apostolos P. Tambakis, M.D., orthopedic surgeon,
examined him on October 20, 2004. (R.-223) Plaintiff complained of heathes, pain and
stiffness inthe neck radiating tahe dorsal spine, shoulderand sometimes arms. (R. 293He
had onstant back pain radiating to batacroiliac joints and both legand problemdifting and
holding on to things.(Id.) Coughing,lifting, and prolonged standing and walking precipitated

the pain (Id.)



On examination, Dr. Tambakis noted Plaintiff had limited range of motion in the neck,
particularly in the right side, and was unable to totingtip of chin tothe shoulder or thear to
the shoulder. Backwards extension of the neck was painful. In overhead poBiaimsf had
stiffness in both shoulders(ld.) Elbows wrists, andfingers were normal and his fist wa
complete though grip wa we&. (Id.) Plaintiff did not walk with a limp andauld walk on his
toes, but hadiifficulty walking on heels or squattingPlaintiff had difficulty geting upfrom a
sitting position and hapain in his back when he move(ld.) Dr. Tambakis notedPlaintiff had
“tremendous difficulty” rolling from supin@rone position and had tenderness and muscle
spasms in the lumbar spine. (R. 29 Straight leg raising was painful at 50 degredsd.) (Dr.
Tambakis reviewed Plaintiff's 1998 MRI. His diagnosis wpgrincervical spine with signs of
cervical radiculitis, more to the righitan to the left, and sprain lumbosacral spin with signs of
sciatic radiculitis. (Id.) He opinedthat Plaintiff had a “moderatmarked disability’related to
his accidentand hadrestictions in prolonged walking and standing, and climbing stafid.)
Plaintiff had difficulty using fingers for fine manipulations and was unable to do continuous
bending, lifting, or carrying objects over five to seven pountik) (

Dr. Carreroexamined Plaintiff on December 9, 2005, noting he had been a patient of the
clinic for several years (R. 30405.) Plaintiff’'s impairmenthad been treatedith trigger point
injections, some physical therapy, ongoaigropracticcare and he continued to take ovée-
counter pain medication and, when he could afford itstewnidalmuscle relaxants(R. 304.)
Plaintiff had returned to see her, becauseldwger back painradiating to the left leg was
becoming “more and more unresponsive to usual modes of ther@dy.” Though he had been
receivingchiropractic care once a montlaintiff felt it wasinsufficient to addresthe level of

pain he had experienced in the past several mor{tds. She observedit is evidert that the

10



patientis quite uncomfortablé (Id.) She notechew evidence of musclepasmsand trigger
points over the paraspinal stles between the L2 theddiated down to thgluteusmaximus
muscles, especially on the left sid¢ld.) Dr. Carrerorecommended a more recevRl to
determinewhether the cause painwas still theherniated left LES1 discand whether treatment
would include epidural steroid injections or surgery. (R.-G9% She suggestethat physical
therapy ancchiropractictreatments be increased to more than once a mdidt). She noted
that Plaintiff had gone through a variety of nonstiaband other medication for pain, which “to
date has only provided him with @Jastrointestinallpset and no true clinical medical benefit.”
(Id.) She recommended Plaintiff see a neurosurgeon for a sepondn (R. 305.) She noted
Plaintiff's prognais was'guarded. (Id.)

Plaintiff had an MRI of the lumbar spine &®bruary9, 2006. (R. 30®7.) The MRI
revealed: (1YMild to moderate degeneraticeangs in the lumbar spine, most severe at the L5
S1 level. Specificallythere isa 4 mm leftparacentral disc extrusion, which extends into the left
lateral recess andnay impinge the transiting l&fS1 nerve root at this leyéland (2)
“Straightening of the normal lumbar lordosisId.((emphasis imriginal).)

On April 7, 2006, Plaintiff unérwentthe following spinesurgeryto alleviate paint.5-S1
laminotomy, medial facetectomy, microdist@my. (R. 3&-89.) A computed tomography
(“CT") scanof the lumbosacral spineperformedin preparation ofsurgery,revealeda “very
large L5S1 disk protruding into the neural foramen on the left side and pressing the S1 nerve
root.” (R. 38687.) This finding was confirmed by the surgeon during the proceddrezery
large defect was seen in the annulus fibrosis at the approximate site veheuntgihg disk was

seen.” (R. 388.)
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In addition, on April 30, 2008, Dr. A. Josephdiscudaya physcian in the Dominican
Republic,began treatindPlaintiff. (R. 678) On June 16, 2008 stmmpleted d.umbar Spine
Impairment Questionnaire imp&nish . (R. 678-81.)

a. Spinal Impairment Questionnaire by Dr. Tambakis

Dr. Tambakis completed a SpinahpairmentQuestionnaire o®ctober20, 2004. (R.
295-301.) He noted Plaintiff’'s prognosis was “guarded.” (R. 29B¢ noted cervical and
lumbar limited range of motion, tenderness, and muscle spaswsll as lumbar refbe changes
and muscle weaknesgR. 29596.) Plaintiff's neck pain radiated to the righhoulder and his
back painradiated to his right leg. (R. 298.) The pain was constant and occurred (Rily
298.) Dr. Tambakis opined that a competitive eighbhour worlday, Plaintiff could sit three to
four hours and stand or walk zero to one hour, and Plaintiff could not sit continuously. (R. 297.)
He opined Plaintiff could liftand carryup to five pounds frequently, five to ten pounds
occasionally, and never over ten pounds. @7, 299.) Dr. Tambakis noted Plaintifeeded
epidural injections. (R. 299.) Dr. Tambakis opined that Plaintiff had limitations for pushing,
pulling, kneeling, bending, and stooping. (R. 299-300.)

3. Consultative Examinatien

The Division of Disability Determnation referred Plaintiff for aconsultative
examination. Accordingly, on January 7, 1999, Dr. Roger Antoine, M.D., examined Plaintiff.
(R. 22021.) Dr. Antoine noted Plaintiff coulsit for a couple of hour@and stand up to one
two and a halfhours except hecould not standor more thanone hourwhen it was cold (R.

220.) He oould walk up to ten blocks without stopping, hddficulty navigating stairs, and
could lift up to five pounds. (Id.) Plaintiff's daily activitiesincluded watching televisioand

resting. His daughter shopptad him and his wife @l the householdchores. On examination,

12



Dr. Antoinenoted Plaintiff was wearing a lumbosacral brace. He could barely stand uml&nd w
on his toes. He noted a bilateral lumbar spadphaintiff could get onto the examine table
independently, but needed help to go from supine to sitting up pos(ttbh. Dr. Antoinenoted
Plaintiff had a full range of motion of theervical spine, shoulders, elbowandwrists. (Id.)
Plaintiff could do straight leg raisingp to 45 degrees on the left and 60 degrees on the (ight
221.) Dr. Antoine diagnoses wefs/p severe sprain of the lumbosacral sgiriex history of
lumbar disc herniation on MRIand “bilateral lumbaradiculopathy. He opined that Plaintiff
had difficulty performing daily activities requiringrolongedsitting and standingwvalking long
distances, heavy liftingand navigating stairs (Id.) Dr. Antoine’s prognosis was “guarded.”
(1d.)

On January 22, 199 a New York State agency medicabnsultantreviewed Plaintiff’s
file andcompletedan RFC. (R. 22229.) The RFC provided tha®laintiff couldlift and carry
twenty pounds occasionally and ten pounds frequently. (R. 2328.xouldstandor walk six
hoursandsit six hours of an eightour workday with normal break?ushing and pulling v&a
unlimited. Plaintiff could perform postural activities as to climbing, balancing, stooping,
kneeling, and crouching“occasionally’ (R. 224.) There were nomanipulative, visual,
communicative, oenvironmentalimitations The medical consultamotedthatDr. Mendoza’s
finding that Plaintiff could perform only less than sedentary wackvitieswas not supported by
objective findings, but the “orthopedic evaluatofsxdings are more consistent [with the]
proposed RFC."(R. 228.) On April 21, 199Dr. Anthony BuonocoreM.D., aNew York State
agency medical consultameviewed the evidence and agreed with the January 22, 1999

assesment. (R. 229.)

13



D. Hearing Testimony

On October 16, 200&laintiff appeared with counsel and testified beftire ALJ (R.
745-830.) Plaintiff did not usea Spanish language interpreter, though one was present. (R. 747.)
In addition, Dr. J. WarrenAxline, M.D., testified as a medical expert (“ME”) and Pat Green
testified as aocational expert‘V E”) by telephone.(R. 769-819, 833-29

1. Plaintiff's Testimony

Plaintiff testified that he had come to the United States from the Dominican Republic
whenhe was 18searsold, had a seventh grade education obtained irDtirainican Republic,
and learned English while working as a plumber. (R-56764.) He began working as a non
union plumber at 18 or 19ears old learned plumbing work othe job,and became a union
plumber in 1984. (R. 760-61

The ALJ questioned Plaintiff on his EngliEinguageability. Plaintiff testified he spoke
and understood English, boould not reador write in English (R. 757.) He learned English
speaking with his friend on the job aplamber, but his friend never taught him how to read
(R. 754, 764.) When he became a United States citizen in 2002, he “learned what [he] was
supposdgsic] to learn” to pass theitizenship tesand the word$éie had to read in Englishere
“simple.” (R. 75%58.) Plaintiff hadproblemswriting in English and did not knowhe alphabet.
(R. 757, 764 (“Q: So, having difficulty [writing in English], doesnieanthat you cannoivrite
in English? A: “l cannot write English. | cannot writEnglish”).) He had a driver’s license,
but did not remember whether the driver’'s test was in English. (R5358Plaintiff did sign
paperso join the union but at that time the process wasnple.” (R. 761.) Plaintiff testified

he did not help hishildrenwith their schoolwork. (R. 763.)
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The ALJ stated she did not need any further testimorlaihtiff, because thererere
transcripts in theecordfrom the previous hearings. (R. 768.) On August 24, 2000, Plaintiff
testified at his first hearing. (R90.) Plaintiff testified that he livedwvith his wife andfour
children, then aged13, 22, 23, and 24.(R. 294.) Plaintiff had a driver's license and
occasionally drovehort distancedyut did not use public transportation. (R. 35) Plaintiff
testified thatsince his work accidephis back wain permanent pain. (39200.) Plaintiff took
pain medicationdaily that provided only temporary relief andffected his stomach and
gallbladder (R. 400, 40203.) He also testified to pain in hghouldersand his hand. (R. 417.)
He had seerDr. Singh twice every two months for the past two yeBrs Mendoza twice a
month and was no longer seeiidy. Fleischer (R. 4M-01.) He spent the day watching
television while lying on the couch, sitting outside in the yard, and visitimgyfand friends a
few times a week. (R. 4608.) He walked two blocks to visit family, but drove the five blocks
to visit his brother, as that was ttay for him towalk. (R. 415.) Plaintiff could walk ordock,
before needing to sit for five to ten minutes and could stand for five minutes h#fogedown.
(R.404-05.) He hal problems grasping with hisands (R. 406.) He dd not sleep well at night
because of the pain. (R. 41He attenédchurch each Sundawalkedtwo blocks to get there
and alternatetietween sitting and standing cugithe service; halso kneltin church for fifteen
minutes at a time (R.406, 413.) He dressd himself, but hs wife dd the house chores and his
wife and son did the shopping. (R. 414)15

At his second hearing on September 8, 2003, Plaintiff testideshw Dr. Mendoa once
a month andr. Carero every two months. (R. 471He worea back brace, but not a neck
brace andwhile he sometimes used a cahe,did not usene the day of the hearing. (R. 472.)

He spent his days watchitglevisionand playing with his three grandchildren, but did not take

15



care of the children. (R. 473.) He drove about fifteen blocks to visit his brother, a cogsdatim
week. (R. 47374.) Two weeks before the hearing, he spent three weeks in the Dominican
Republic to visit his sick mother. (R. 473)e testified that the back pain was constant and that
it went down both legs, while in 1999ahly wentdownone leg. (R. 476.) He had neck pain,
which began arounthe year2000,that spreado his shoulders. (R. 477He oould sit for half

an hourbeforeneedng to get up to stretch his back anduld stand for abouforty minutes
before it causegain. (R. 47879.) He couldlift no more than five to tepounds. (R. 479.) He
testified he could not read or write. (R. 481) Whenasked how he passed the test to be a
United States citizeif he could not read or writdie responded that Heould do it, but | don’t

do itwell.” (R. 481) Plaintiff testified hecould notgo back to work because of the pairhia
back and neck. (R. 483.)

At his third hearing, on February 22, 2006, Plaintiff testified that he continued to see Dr.
Mendoza once a month and saw Dr. Carmevery three or faumonths. (R. 530.)He had
traveled tathe Dominican Republic the week before the hearing for nine days. (R. 533.) When
asked about the MRI he was scheduta on February 6, 2006, he testified he comtd stand
the pain butneeded an MRI before he could have surgd€R. 533.) Plaintiff stated he could sit
for five to ten minutes before he had to stand, and could stand for about ten tonfiitetes
before changing positions. (R. 534.) He could walk about half a block before neediog to st
andwas using a cane on the day of the hearing. (R. 534.) Plaintifiegtshe pain in his back
was aten out of ten and the pain in his neck was a four out of ten. (R. 534.)

2. Medical Expert’s Testimony

The ME reviewed Plaintiff's record and testifiday telephoneas to Plaintiff's medical

status during tperiod at issue, January 19, 19®8ughDecember 31, 2003(R. 769819.)
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The ME testified that Plaintiff was diagnosed witlervical and lumbar spinenpairment. (R.
778 789) Plaintiff did not have myelopathypéthologyof the spinal cord) or nerve findings
related to the herniated disk at-B3. (R. 780, 782.) The ME found Plaintiff had“definite
lumbar disc degeeration;” “minor findings electrically and ophysicalexaminationssubjective
findings” but “no objective findings that would meet listing 1.04(A).” (R. 785-86,)789

The ALJ questionedhe ME about Plaintiff's shoulder impairmentas directed by the
Appeals Council on remand. (R. 789-90.) The ME testified Plaintiff had no shoulder
impairment, because thereeno symptors or findings of pathology in the shouldelR. 790.)
The ME testified several RFC’s were “totally without support” as to Plaintiff's shoulder
impairment,becauseif Plaintiff could notlift any pounds, he could notide, open a cadoor,
lift a cup of coffeeor dress himself. (R. 789-9800)

The MEtestified that for the relevant peridélaintiff's functioral limitations wouldbe:
(1) no restrictionsfor sitting as long as he otd take normal breaks; (3tanding restricted to
one hour at a timand two hours total for the da§8) walking limited to one hauat a time and
two hours a day(4) lifting and carrying restricted twenty pounds occasionally and f@ounds
frequently, although he should not be in wdinlat requird lifting ten pound objects from ¢h
floor, full time and allday; (5) postural limitation restricted as to crawliagd bendingand
climbing limited occasionally and (6) no restrictionsas to manipulative, fingeri or hand
movement®or environmentalimitations (R.790-92, 794, 797.

The ME testified that Dr.Singh’s questionnaires laed validity, becauseDr. Singh
opined thatPlaintiff could not lift any pounds, whichwas not consistent with Plaintiff's daily
activities haddifferent opinions on two questionnaireempleted the same dagnd gave no

basis for his finding that Plaintiff had trouble with repetitive reaching andirepoverhead.
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(R. 799800.) The ME similarly found fault withDr. Carerro’'s RFC, becauseither a lumbar
nor a cervical sprain would limit a patient tdting and carrying five poundsccasionally (R.
801.) Furthemoreg there was nothing in the record to support limitations in fine manipulations.
(1d.)

The MEalsotestified that Dr. Tambakis’ findings that Plaintiff's straight fagang test
was not positive for both supine asdting was an indicatiofPlaintiff was malingeringand
exaggeratingymptons. (R. 802.) Similarly, the ME notedDr. Singh diagnose@laintiff with
pseuddementiawhich indicated symptom exaggeration. (R. 798.)

3. Vocational Expets Testimony

The VE testified that Plaintiff's past work classification was a plumber, which was
skilled workrated ata medium level of physical exertion(R. 82425.) The ALJ established
Plaintiff could not do his past work. (R. 826.)

The ALJ presented the & with a hypotheticalof a 47yearold personwith a seventh
grade educatiombtainedin the Dominican Republic, who can communicateEimglish read
very little English and cannotwrite in English (R. 825.) The ALJ setforth the following
limitations for work at a lightlevel of physical exertianlift and carry twenty pounds
occasionally anden pounds frequently; no limitatiarfor sitting, thus he can sit six hours in an
eighthourday with usual breaks; stand in one spo¢ hour at a time artdo hous totalin an
eighthour day walk one hour at a timandtwo hours totain an eighthour day;occasionally
climb stairs, bendand squatandno limitations for pushing, pullingpr manipulations. (R. 825
27)

The VE respondeavith the following unskilled work at the light levekhich exisedin

significant numbers in the national economgssembler of mall products (DOT Code
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739687030),garmentsorter (DA Code 222687014)and inspector and hand packager (DOT
Code 559687D4). (R. 828.) Plaintiff's attorneyasked the ¥ whether, if the hypothetical
person could sit for less than six hours in an eightr day, stand and walk less than two hours
in an eighthour day, and lift and carry less than ten pounds, wihaltiperson have a lessath
sedentary RF€ (Id.) The VE respondedh theaffirmativeand that it would precludeim from
performing any jobs, including those she had mentioned before. (R. 828-29.)

DISCUSSION

A. Standard of Review

Unsuccessful claimants for disability benefits under the Act may bring t&m aa
federal district court seeking judicial review of the Commissioner’'s denial edf benefits
“within sixty days after the mailing . . . of notice of such decision or within suthefutime as
the Commissioner of Social Security may allow42 U.S.C. § 405(g) A district court,
reviewing the final determination of the Commissioner, must determine whetherteet tegal
standards were applied and whether substantial evidence supports the degesoBchaal v.
Apfel 134 F. 3d 496, 504 (2d Cir. 1998). The former determination requires the court to ask
whether “the claimant has had a full hearing under the [Commissioner’s] regsland in
accordance with the beneficent purposes of the AEthevarria v. Se¢ of Health & Human
Servs,. 685 F. 2d 751, 755 (2d Cir. 1982) (internal citations omitted). The latter determination
requires the court to ask whether the decision is supported by “such relevant evidence as a
reasonable mind might accegst adequate to support a conclusioRithardson v. Peralegl02
U.S. 389, 401 (1971) (quotir@onsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)

The district court is empowered “to enter, upon the pleadings and transcriptretane,

a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
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Security, with or without remanding the cause foelaearing.” 42 U.S.C. § 405(g). A remand
by the court for further proceedings is appropriate when “the Commissioniiledgo provide
a full and fair hearing, to make explicit findings, or to have correctly apghie . . . regulations.”
Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to the
Commissioner is also appropriate “[w]here there are gaps in the admivéstestord.” Rosa v.
Callahan 168 F. 3d 72, 83 (2d Cir. 1999) (quotiBgbolewski v. Apfeb85 F. Supp. 30814
(E.D.N.Y. 1997)). ALJs, unlike judges, have a duty to “affirmatively develop the recaghin |
of the essentially neadversarial nature of the benefits proceedingsfjada v. Apfell67 F. 3d
770, 774 (2d Cir. 1999).
B. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstrating an “inability
to engage in any substantial gainful activity by reason of any meddtkrminable physicalr
mental impairment . . . which has lasted or can be expected to last for a continuous period of not
less than 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). The claimant bears the initial burden of proof
on disability status and is required to demonstrate iityastatus by presenting medical signs
and findings, established by medically acceptable clinical or laboratomyaditig techniques, as
well as any other evidence the Commissioner may require. 42 U.S.C. § 423(d¢BEA)s0
Carroll v. Sec’y of Heldth & Human Servs.705 F. 2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquiry to determine whether a claimasaldedi under
the Social Security Act as set forth in 20 C.F.R. 88 404.152@56.@20 If at any step the ALJ
finds that the claimant is either disabled or not disabled, the inquiry ends there. thEirst

claimant is not disabled if he or she is working and performing “substantrligactivity.” 20
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C.F.R. 88 404.1520(b), 416.920(b). Second, the ALJ consideether the claimant has a
“severe impairment,” without reference to age, education or work experiemgairments are
“severe” when they significantly limit a claimant’'s physical or mental abilitgdnduct basic

work activities. 20 C.F.R. 88 404.1520(c), 416.920(c). Third, the ALJ will find the claimant
disabled if his or her impairment meets or equals an impairment listed in 20 C.F.R. § 404,
Subpart P, Appendix 1See20 C.F.R. 88 404.1520(d), 416.920(d).

If the claimant does not hava listed impairment, the ALJ makes a finding about the
claimant’s RFC in steps four and five. 20 C.F.R. 88 404.1520(e), 416.920(e). In the fourth step,
the claimant is not disabled if he or she is able to perform past relevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, in the fifth step, the ALJ determines whether the claima
could adjust to other work existing in the national economy, considering factérsasuage,
education and work experience. If so, the claimant is not disabled. 20 C.F.R. 88 404.1520(qg),
416.920(g). At this fifth step, the burden shifts to the Commissioner to demonstrateethat t
claimant could perform other workSee Draegert v. Barnhar311 F. 3d 468, 472 (2d Cir. 2002)
(citing Carroll, 705 F. 2d at 642).

C. The ALJ’s Decision

On August 4, 2009, the ALJ issued her decision denying Plaintiff's claigh$87-603.)
The ALJacknowledgedhat the Appeals Coundiemand order stated the prior ALJ had failed
to: (1) specifythe weight given to the opinion of Dr. Antoine that Plaintiff would have difficulty
with prolonged sitting, standing and walking, heavy lifting, and negotiatingstairs; (2)
acknowledge the testimony of Dr. Lombardi, a medical expert, that Plang#i&tional
limitations were more consistent with sedentagrky when the ALJ found a ligiwork RFC,;

(3) address whether Plaintiff could communicate in English; (d@hdeference many positive
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objective signs and testimony therecord explaining Plaintif6 complaints of pain. (R. 587
88.)

The ALJ followed thefive-step procedure in making treeermination thatfor the
alleged disabilityperiod, Plaintiff could perform jobs available in significant numbers in the
national economy. (R. 6Q3At the first step, the ALJ determined that Plaintiff had not worked
from his alleged onset date, January 19, 199®ugh his datéastinsured,December 31, 2003.
(R. 590.) At the second step, the ALJ fouRthintiff sufferedfrom the following severe
impairments lumbar spine disc diseas@d cervical spine disdisease.(ld.) At the third step,
the ALJ concluded Plaintiff's impairments, in combination or individually, did not meedaal
one of the impairments listed in 20 C.F.R. Part 404, Subpart P, Append)1. (

At the fourth step, the ALJ found that Plaintiff hadRFC to perform ligh work as
defined in20 CF.R. § 404.1567(b}exceptfor the following limitations: stand in one spot for an
hour at a time andtatal of two hours in an eigiitour day; walk one hour at a time for a total of
two hoursin an eighthour day; climb stairshend,and squat occasionallgnd lift and carry
twenty poundsoccasionallyandten pounds frequently(R. 590, 602 The ALJ found Plaintiff
was not limited in the ability to sitouldsit for six hoursout of an eighthour day with usual
breaks and was not limited in pushing, pulling, oranipulation. (R. 590.) Additionally, the
ALJ took note that Plaintiff wad8-yearsold on the dee last insured, which islefinedas a
“younger individual’ Plaintiff could speak and understand Englisihd read and writén
English sufficiently to beconsiderediterate. (R. 591,601 (citing20 CF.R. 88404.1563 and
404.1564).) The ALJ found Plaintiff was unable to perform his past relevant work as a plumber,
which requirech medium level of physicaixertion (R. 601.)

As to Plaintiff's credibility, theALJ found Plaintiff's impairments could reasonably be
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expected to cause the alleged symptooug,the extent and limiting effects dhe symptoms
were not credibldecause they were inconsistent with the RFC. (R. 592) 6llie ALJ gave
the opinions of Plaintiff's treating physicians “little weight,” and “less thignicant weight.”
(R. 59596.) The ALJ gave'great weightto the findings andpinion of Dr. Axline, thenon-
examiningmedical expert who testified at tf#08 hearingand “adopted” his findings and
opinion “as[hef own.” (R. 597.) She also gave thapinionof Dr. Buonocore, a neaxamining
medical consultansignificant weight. (R. 599.)

At step five, the ALJ foundased on theestimony of thevocational experthat Plaintiff
could perform jobs that existed in significant numbers in the national ecoramsgmbler of
small products (DOT Code 7396&0), 5,000 jobs locally and 312,88%ationally; garment
sorter (DO Code 222687014), 3,000 jobs locally and 197,723 nationally; and inspector and
hand packager (DOT Code 559687074), 5,000 jobs locally and 469,000 nationally. (R. 602-03.)

APPLICATION

Plaintiff moves for judgment on the p&lings, contendinthat the ALJfailed toproperly
evaluate the medicatvidence, Plaintiff's RFC, and Plaintiff's credibility, aridat Medical
Vocational Rule 201.17 requsea finding of “disabled.” (Mem. of Law in Supp. of Pl.’'s Mot.
for J. on the Pleadings (“Pl. Mem.”) at 1, Doc. Entry li2) The Commissionecrossmoves
for judgment on the pleadingsontendingsubstantial evidencsupports the Commissioner’s
decision that Plaintiff was not disablddring the relevant period and the ALJ applieddbeect
legal standards.(Mem. of Law in Supp. oDef.’s CrossMot. for J. on the Pleadings [éf.
Mem.”) at 1, Doc. Entry Nol4.) The Commissioner’s motion is denied and Plaintiff's motion

is grantedor the reasons stated below.
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A. Treating Physician Rule

A treating source’s medical opinion on the nature and severity of the impairngarens
controlling weight when it is supported by medically acceptable clinical abdrdtory
diagnostic techniques and is not inconsistent with other substantial evidence indite rec
Schisler v. Sullivan3 F. 3d 564, 567 (2d Cir. 1993) (citing 20 C.F.R. 404.1527(d)). With
respect to “the nature and severity of [a claimant’s] impairment(s),”.BRC§ 404.1627(d}],
“[tlhe SSA recognizes a ‘treating physician’ rule of deference to the viéwe ghysician who
has engaged in the primary treatment of the claima@téenYounger v. Barnhast335 F. 3d
99, 106 (2d Cir. 2003). The Second Circuit has noted that “[w]hile the opinions of a treating
physician deserve special respect . . . they need not be given controlling weighthéyeare
contradicted by other substantial evidence in the recotdZore v. Astrue443 F. App’x 650,
652 (2d Cir. 2011) (quotinyeno v. Barnhart 312 F. 3d 578, 588 (2d Cir. 2002)). Where a
treating source’s opinion is not given controlling weight, the proper weigbtcext by the ALJ
depends upon several factors, including: “(i) the frequency of examination anddtie feature
and exteh of the treatment relationshigij) the evidence in support of the opinion; (iii) the
opinion’s consistency with the record as a whole; and (iv) whether the opinion isafrom
specialist.” Clark v. Comm’r of Social Securjt§43 F. 3d 115, 118d Cir. 1998);see als®0
C.F.R. § 404.127(c)(2).

1. Weight Given taheFindings and Opinionsf Non-Examining Sources

At the outset, the ALJ committed eriargiving Dr. Axline’s findings and opinion “great
weight” and adoptingthem “as [he] own.” (R. 597.) Dr. Axline never examined or treated
Plaintiff and relied solely on the medical records in the administrative recordrrto His

opinions SeePratts v. Chater94 F.3d 34, 38 (2d Cirl996) @ doctor’'s assessment arfother
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doctor’s findingsmerits little weightn a disability determinatigr(citing Vargas v. Sullivan898

F. 2d 293, 29-9%6 (2d Cir.1990); Vargas 898 F.2d at 296(in elevating the opinion of the

medical adviser, who hagkverexaminedplaintiff, over that ofthe treating physician, thaLJ

“violated a general rule adopted in allvatually all, of the circuit®); see alsdRoman v. Astrye

2012 WL 4566128, at?6 (E.D.N.Y. Sept. 282012) The ALJ alsoerred in givingsignificant

weight to Dr. Buonocore, a n@xamining medical consultaribr the same reasongR. 599.)
Moreover, Dr. Axline’s testimony contained several errors, which should fzasedr

guestions abottis grasp of the record and his credibility. For example, Dr. Axlséfied that

Dr. Singh’s questionnaire mentioned Plaintiff's pain medications caused sab¢sefivhen no

such side effects were present in the record. (R. 595.) While the ALJ relied statement in

giving Dr. Singh’'s RFC assessment little weijdbr. Axline is incorrect. 1(l.) Dr. Carrero noted

Plaintiff had tried various pain medications, but they had caused Gl upset, andfPRéastitieéd

in 2000 that the pain medications affected his stomach and gallbladder. (R. 304, 403.) Dr.

Axline also erroneously testified that there was no evidence in the record to showfPiathti

“actual limitations” in walking, because he was able to heel walk and toe walkagihdormal

gait. (R. 791.) This statement is controverted by examinations in¢bedre SeeR. 245 (in

1999 Dr. Fleischer observed an antalgic gait); 279 (in 2000 Dr. Singh observedlgit aatit);

220 (in 1999 Dr. Antoine observed Plaintiff could “barely stand up and walk on the toes”).)

These errors make the ALJ’s exclusive reliance on Dr. Axline’s testimaryraeretroubling.

2. Weight Given taheFindings and Opinions of Examining Sources

The ALJ furthercommitted error inexclusivelyrelying on Dr. Axline’s testimonyto
discredit the opinions and findings of the treating and examining physici&enerally, we

give more weighto the opinion of a source who has examined flaenani than to the opinion
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of a source who has not examined [themani.” 20 C.F.R. 8404.1527c)(1). The ALJ gave
the findings and opinion of Dr. Singh, a boaettified neurologist who treated Plaintiff for
about a year and a half, “little weight” based on Dr. Axline’s testimohyst, Dr. Axline
testified that Dr.Singh’s RFC assessent was not supported by the record, because the
limitations as to carrying and liftingo weightwere such thaPlaintiff would notbe abledrive,
open a car door, lift a cup of coffee, or dress himself. (R. 80@eover, the ALJ opined that
Dr. Singh’slimitations would mearPlaintiff was “bedridden.” (R. 595.)Neither the ALJ nor
Dr. Axline took into account that Dr. SingHimitations were for “a normal competitivere-day

a week work environment on a sustained basigSee R. 264 (Dr. Singh underlined
“‘competitive” when opining on limitations as to carrying/liftjg Thus, Dr.Singh’s opinions do
not conflict with Plaintiff's ability to do certaidaily activities SeePrimiani v. Astrue 2010
WL 474642, at *8 (E.D.N.Y. Feb. 2010) (findingALJ Strauss erred in disregarding a treating
physician’s RFGassessment becaussuggesteglaintiff was“bedridden).

The ALJ alsarelied on Dr. Axline’s testimony that Dr. Singh’s questionnaires completed
the same day were inconsistentd, thuslackedcredibility. (R. 595.) Again, Dr. Axline’s
statemenis erroneous. The Lumbar Spine Impairment Questionnaire focused only onfRaintif
functional limitations caused by his lumbosacral impairmentsile the Physical Residual
Functional Questionnaire, addressed all of Plaintiff's functional limitatidasithemore the
two questionnairesre onsistent with one anotherfFor example Dr. Singh’s opinionsas to
standing, sitting, and walking during an eidjlatur workday are very similarwith each other
and in both Dr. Singhopined Plaintiff could not carry any weightCqmpareR. 25253 with R.
264;seeR. 253, 264.)The ALJ similarly failed to give significant weight to the opinions of Drs.

Carrero and Fleischer, solely based on the testimony of Dr. AxIBeeR( 596.)
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The ALJ disregarded the findings of Dr. Antoine, the SSA’s consultative examiner, when
determining her RFC, because they were “nonspecific.” (R. 601.) However, thdidlInot
acknowledge that Dr. Antoine was an examining source and that his findings thatf Placht
difficulty performing daily activities requiring prolonged sitting,relang, walking, heavy lifting,
and navigating stairs, were consistent with the opinions dfe¢aéng physicians.SgeR. 221.)

The ALJ also failed to consider the factors as required in 20 C.F.R. § 404.127&)€)
did not evaluate whether the opinions were supported by evidence in the record or were
consistent with the record as a whole. Failure to give significant weightesgushowing that
a treating physician’s opinions are contradicted by “substantial evideribe record.” Lazore
V. Astrue 443 F. App’x 650, 652 (2d Cir. 2011).

The treating physicians’ findings and opinions deserve controlling weight, betteyse
were consistent with each other and supported by substantial evidence in the recordgtDr. Si
based his diagnoses ohtbar and cervical radiculopathyhich the ALJ disregardedn several
examinations, two MR, and EMG and NCV studies(R. 24243, 25859, 26768, 27576,
278.) Moreover his diagnoses wereonsistent withthose ofthe other examining physicians
Drs. Radnaa neurosurgeorGarero, an anesthesiologistambakis,an orthopedic surgeoand
Antoine. (R. 206, 221, 284, 294 Dr. Singh’'s RFC assessmewhich the ALJdisregardedwas
consistent withDrs. Carrero and Antoirg opinionsthat Plaintiff could not liftmore than ive
pounds in a competitive work environmead Drs. Carrero and Tambakigpinions that
Plaintiff could not sit continuously (R. 220, 28-87, 297.) Furthemoreg the spine surgery
Plaintiff underwent in 2006vas the same procedure that Dr. Rack@ommended in 1999 and

was necessatlyecause othe injuriescaused by thevorkplace accident(R. 386-89, 814-16see
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alsoR. 809 (record contains no intervening accident$he spinesurgery thus,lends credence
to the findings and opinions of Plaintiff's treating physicians.

In sum, he ALJ gavesignificant weightto two nonexamining sources and little weight
to everyexaminingsource including the treatinghysicians nearly all of whom werepecialists
in their fields In doing so, the ALJ erred in not using the medical evidence inetioad to
evaluate the strength of the examining physicians, as requir2d 6yF.R. 8 404.127(c)(2and
instead basd her determinatiorsolely on a nofexamining physician’s testimony This is
particularly egregiouswhere the treatinghysiciars’ findings andopinionswere supported by
substantial evidenceAccordingly, the Court finds that the ALJ failed to properly evaluate the
medical evidence of Platiff's treating physicians.
B. Evaluation of Plaintiff's RFC

The ALJ’'s duty to develop the record includes ensuring that the record as a whole is
complete and detailed enough to allow the ALJ to determine the Plaintiff's R&RSInoOrtiz v.
Astrug 2007 WL 27545794, at *7 (S.D.N.Y. Sep. 21, 200i@port and recommendation
adopted by2008 WL 461375 (S.D.N.Y. Feb. 20, 2008\n RFC determination indicates the
most an individual can do despite his or her impairme&se20 C.F.R. § 404.1545(a). An
individual's RFC takes into consideration her physical and mental limitations, syspto
including pain, and all other relevant evidence in the case retdrdSpecifically, with respect
to physical abilities, the RFC assessment includes considerdtian imdividual's exertional
capabilities, including her ability to sit, stand, walk, lift, canpyish, and pull. 20 C.F.R. §
404.1545(b). Nosexertional limitations or restrictions, including manipulative or postural

limitations, such as reaching handling, stooping, or crouchiegalso consideredd.
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The ALJ's RFCdeterminationis not supported bgubstantialevidence in theecord
particularly the ALJ'sdetermination that Plaintiff was not limited in his ability ta slthe ALJ
found Plaintiff had an RFC to perform light work, based on the opinions of twexamining
sources. None of the treating physicians’ opinions support the ALJ's RFC assessrAsnt.
discussed above, the ALJ impropedisregardedhe opinions of the treating physicianand
consultingexaminer on Rintiff's exertionallimitations in awork setting. Furthermore, the
treating physicians’ assessmermte consistent with one another and supported by medical
evidence.

The ALJ’s determiationthatPlaintiff was not limited in his ability to sis controverted
by the assessments of the treating physiciddrs Singh opined thatn an eighthour workday
Plaintiff couldonly sit for about one houn total andthirty minutescontinuously. (R. 252-53,
263) Similarly, both Dr. Carreroand Dr. Tambakis opinedhat Plaintiff could not sit
continuously (R. 286, 297) The ALJ’s determination that Plaintiff could liind carryten
pounds frequentland tventy pounds occasionallig alsocontroverted by the assessments of the
treating physicians (SeeR. 255 Dr. SinghopinedPlaintiff could not lift or carry any weight
286 (Dr. Carrero opined Plaintiff could not liéir carry more than five pounds; 298 (Dr.
Tambakis opined Plaintiff could lift and carry up to five pounds frequently, fivertgpbunds
occasionally, and never over tpaunds)see alsR. 729 (whileDr. Axline stated Plaintiff could
lift ten pounds frequently, he also stated that Plaintiff could not do sofull-time work
setting.)

Moreover,Dr. Singh opind that Plaintiff was “totally disabled” on May 9, 2008ased
on examinations of Plairitiand medical testing (R. 276.) This opinion issupported byDr.

Radna who also stated thakaintiff's disability was total. (R. 207.) The opinion is also
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supportedby the testimony of thevocational experthat a clamantwould have a less than
sedentary RFC if the ALJ’s hypothetical was alteasdollows: claimant couldot sit morehan
six hours walk morethan two hoursgr carry morethan ten pounds an eighthour workday
(R. 828-29.) The Coudcknowledgeshat “[a] treatingphysicians statement that the claimant is
disabled cannot itself be determinativeSnell v. Apfel177 F.3d 128, 133 (2d Cir1999).
However, as a treating physician, Bingh“was not offering an opinion on the ultimate issue of
legal disability, but rather on the nature and sevaityhe plaintiff's impairments.” Hall v.
Astrug 2009 WL 361459, at *7 (W.D.N.Y. Oct. 26 2009 (finding a treating physician’s
opinion on the “issue of the nature andesdy of the plaintiff's impairments shidd be given
controlling weight where “his opinion is well supported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with the other substad&atevn the
case recal”).

Accordingly, the Court finds that the ALJ's RFC is not supported by substantial and
evidence, and there is substantial evidence that Dr. Singh’s RFC assessment shouhdy be g
significant weight.

C. Evaluation of Plaintiff’'s Credibility

The Second Circuit recognizes that subjective allegations of pain may serve &sfarbas
establishing disability.Taylor v. Barnhart83 F. App’x 347, 350 (2d Cir. 2010). However, the
ALJ is afforded the discretion to assess the credibility of a claimant awad fsequired to credit
[plaintiff's] testimony about the severity of her pain and the functional limitatibrcaused.”
CorrealeEnglehart v. Astrue687 F. Supp. 2d 396, 434 (S.D.N.Y. 2010) (quotitigers V.
Astrue 280 F. App’x 20, 22 (2d Cir. 2008)). In determining Plaintiff's credibility, the ALJ must

adhere to a twatep inquiry set forth by the regulationSee Peck v. Astru2010 WL 3125950,
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at *4 (E.D.N.Y. Aug. 6, 2010). First, the ALJ must consider whether there is a nhedical
determinable impairment that could reasonably be expected to produce the paimptumnss
alleged. 20 C.F.R. 8§ 404.1529(b); S.S.R-796 Second, if the ALJ finds that the individual
suffers from a medically determinable impairment that could reasonably beeskpegroduce

the pain or symptoms alleged, then the ALJ is to evaluate the intensity, peesisied limiting
effects of the individual’s symptoms to determine the extent to which they limit the individual’s
ability to work. 20 C.F.R. § 404.1529(c)(1); S.S.R. 96-7p.

Where the ALJ finds that the claimant’s testimony is not consistent with the objective
medical evidenceghe ALJ is to evaluate the claimant’s tastny in light of seven factorg) the
claimant’s daily activities; 2) the location, duration, frequency, and intensitheopain; 3)
precipitating and aggravating factors; 4) the type, dosage, effectivendsside effects of any
medications taken to alleviate the pain; 5) any treatment, other than medicatitime ttlaimant
has received; 6) any other measures that the claimant employs to relieventhrengar) other
factors concerning the claimant’s fitional limitations and restrictions as a result of the pain.
20 C.F.R. § 404.1529(c)(3) ().

“If the ALJ rejects plaintiff's testimony after considering the objective naddigidence
and any other factors deemed relevant, he must explain thsibdewith sufficient specificity to
permit a reviewing court to decide whether there are legitimate reasahg fatJ’s disbelief.”
Correale-Englehart687 F. Supp. 2d at 435. Where the ALJ neglects to discuss at length his
credibility determination with sufficient detail to permit the reviewing court to determin
whether there are legitimate reasons for the ALJ’s disbelief and witesh#ecision is supported
by substantial evidence, remand is appropriédeat 43536; see alsasrosse v. Comm’r dboc.

Sec, 2011 WL 128565, at *5 (E.D.N.Y. Jan. 14, 2011) (finding the ALJ committed legal error
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by failing to apply factors two through sevenjalet v. Astrug 2012 WL 194970, at *22
(E.D.N.Y. Jan. 23, 2012) (remanding because the ALJ failed to addiressen factors).

The ALJ erred irfinding that Plaintiff's testimony as to the extent and limitaffects of
his symptoms wasnot credible, becausewas inconsistenivith the RFCas determined by the
ALJ. (R. 592, 601.) The regulations provide tthett ALJ musiassess the claimantsedibility
beforeevaluatingthe RFC. Genier v. Astrug606 F. 3d 46, 49 (2d Ci2010)(citing 20 C.F.R.
88 404.1529(ajb), 404.1512(hB), and S.S.R. 967p)) To properly asses®laintiff's
credibility, the ALJ should have compared Plaintiff's stateraetot the objective medical
evidence in the recordSmollins v. Astrue2011 WL 3857123, at *11 (E.D.N.Y. Sep. 1, 2011).

The ALJalso erredn failing to provide any further basis for finding Plaintiff not credible
and did not evaluatPlaintiff's testimony in light of the sen factors as required Plaintiff's
complaints of his debilitating and constaptin were supportedoy objective medical
examinationsand history of treatmend, suchas trigger pointinjections monthly chiropractic
therapysessionsandprescribedpain medications. (R. 207, 243, 245, 268, 27&lmost all of
the treatment notda the recorddocumenteriousback pain, including radiation, shooting pain,
and pain spreading to the legs, neck and shouldeksedical examinationslemonstrate that
prolonged walking, sitting, and standing precipitated the pain, and medicationslelit Igtem
the pain. Plaintif's complaints of pain are consistent with theatiey physicians’ RFC
assessments and his daily activitieBurthermore, the Appeals Counaibted in its order of
remand to ALJ Straughat “there are many positive objective signs and testing in the record
that could explain the claimant’s complaints of pain.” (R. 632 (third order of refhand).

The Court rejects the Commissioner’s argument that the Adr&dibility finding is

supported byubstantial evidendeecausélaintiff engaged in “extensive daisctivities” (Def.

32



Mem. at 30.) According to the recordPlaintiff's daily activities during the relevant period
included:cleaning twice a weelperformingodd jobs around the house once a month, walking a
few blocksor driving a short distance visit friends and fanyl two to three timesa week,
walking two blocks to attend churamce a weeksitting in the yardandlying on the couctho
watch television (R. 179, 40608, 413, 415. It belies common sense to call such limited
activities “extensivé nor does such conduct show Plaintiff is capabl@aformingfull time
sedentary work Plaintiff did not “engag¢] in any of these activities for sustained periods
comparable to those required to hold a sedentary jBalsamo v. Chapted42 F. 3d 75, 81 (2d
Cir. 1998)(quotingCarroll v. Sec’y of Health anéiluman Servs 705 F.2d 638, 6432d Cir.
1983) (where claimant read, watched television, listened to the radio, and rode public
transportationsuch activities weramsufficient to show he was capable of sedentary }ypsiee
also Martin v. Astrug2009 WL 2356118, at *12 (S.D.N.Y. July 8, 2011) (“mundane tasks of life
... do not necessarily indicate that [a claimant] is able topeddfull day of sedentary waik
Murdaughv. Secy of Dept. of Health & Human Sery837 F. 2d 99, 102 (2d Cir. 1988nding
claimantwho watered the garden amtcasionally visited friends disabledNor is Plaintiff's
ability to travel to the Dominican Republic indicative that Plaintiff is able to perfofuti day

of sedentary work or that his symptoms are exaggerated.

Furthermore,the ALJ failed toevaluatePlaintiff's long work history in making a
credibility assessment. “A claimant with a good work record is entitled siamttal credibility
when claiming an inability to work because of a disabilitRivera v. Schweike717 F. 2d 719,
725 (2dCir. 1983);seealso Milien v. Astrue 2010 WL 5232978, at *10 (E.D.N.Y. Dec. 16,
2010) (finding error wherghe ALJ failed to consider plaintiff “left her longtanding place of

employment only when her symptoms took a dramatic turn for the worse”)ntifPlavas a
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plumber for approximately twentfve years, fourteen of them as part of a union, and stopped
working only because of hisvorkplace injury; thus, Plaintiff was entitled to substantial
credibility. (R. 299, 325, 76601; see als®06 (Plaintiff reported prior history of lumbosacral
pain, but never missed work because of the pain until the accident.).)

Accordingly, the Court finds the ALJ’sredibility determinationis not supported by
substantial evidenceThis record amplgupports a finding that there is substainévidence of
Plaintiff’ s disability over an extended period of time as supportetidireating physiciasi
findings and opinionandhis testimony.

E. Remand Solelyfor a Calculation of Benefitsls Appropriate

“When the record provides persuasive proof of disability and a remand for further
evidentiary proceedings would serve no purposa/ersal of the AL¥ decision and remand
solely for the calculation of benefits is appropriatelowever, ‘when there argaps in the
administrative record or the ALJ has applied an improper legal standarokirt should remand
the case to the Commissioner for the further development of the rec8peiruggia v. Astrye
2008 WL 818004, at *14 (E.D.N.War. 26, 2008) (quotindgarker v. Harris 626 F.2d 225,
235 (2d Cir.1980)). Here, the ALJ: (1) lacked good reasdos failing to give controlling
weightto Plaintiff’s treating plsiciars’ diagnoses andssessmestof Plaintiff'sability to work;
(2) improperly adopted wholesale the findings and opinion of nbe-examining medical
consultant; (B failed to give any basis for rejecting Plaintiff's testimooy his severe and
constant pain; and Y4mproperly determined Plaintif's RECThis is not a case where there
were gaps in the record; rathéere,the ALJ disregarded a wellevelopedrecord with little
explanation. Tere is no basis to conclude that remanding to obtain additional evidentsk

support the Commissioner’s decision.
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Furthermorethe casehas beerongoing for 15 yearsadjudicated and denied by ALJs
four times remanded by th&ppeals Council three timgand remanded once by a Judge of this
Court on stipulation by the Commissioner.

“[W] e are mindful of the ‘often painfully slow process by which loiigs

determinations are madehd that & remand for further evidentiary proceedings

(and the possibility of further appeal) could result in substantial, additional

delay”

Butts v. Barnhart388 F.3d 377, 387 (2d Ci2004) (quotingCarroll, 705 F.2d at 644;Curry v.
Apfel 209 F.3d 117, 12 (2d Cir. 2000)) see alsoCurry, 209 F.3d at 124 {[W]e believe
[remand for thesole purpose of calculating benefits] be particularly appropriate given that
[plaintiff's] application has éen pending more than six yéardrimiani, 2010 WL 474642, at
*8 (“ratherthan subject [plaintiff] once again to the painfully slow process by which digabil
determinations are made,” the court remanded solely for thaulatdn of benefits
Accordingly,the case is remanded solely for the calculation of benefits for thelitiyspériod

of January 19, 1998 through the date last insured, December 31, 2003.

The Court is constrained to make a few final observations. The Court is greatlgetistur
by the manner in which the ALJ's prior to ALJ Strauss mishandled this case arg utter
disregarded the Appeals Council’s directives on remand. The €spetidly is disturbed by
ALJ Strauss’ persistence in disregarding the legal standards andti@wsilshe is bound to
follow to insure that the beneficent purposes of Social Security Disabditgfits are properly
fulfilled. Just a day or two prior to issuing the opinion in this cdse, Courtremanded yet
another ase for furthedministrativeproceedings based on similar legal errors committed by

ALJ Strauss. See Faherty v. Astru®ocket No. 14cv-2476 (DLI). Notably, she and several

other ALJ’s arethe subject of a civil suit pending before anothetge of this Court for the
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failure to execute their dutieproperly® Therefore it is this Court's recommendation to the
Commissioner of Social Security that, at a minimum, thersdnee oversight or review of the
procedures followed by ALS as well aperiodic training of ALJ’s to insure that they are aware
of and abide by the rulgs of the federal district and appellate cquass it seems that the
continue to use the same flawed analytical &aorks that result in wrongful denial of benefits,
remands, andnnecessarilprotracted administrative proceedings.

CONCLUSION

For the foregoing reasons, the Commissioner’'s motion for judgment on the pgeiading
denied and Plaintiff’'s motion for judgment on the pleadings is granted. Accordmgbyant to
the fourthsentence o#i2 U.S.C. § 405(g), the Commissioner’s decision is reversed and this
matter is remanded to the Commissioselely for thecalculation of benefitor the disability

period of January 19, 1998 through the date last insured, December 31, 2003.

SO ORDERED.

Dated: Brooklyn, New York
March28, 2013

/sl
DORA L. IRIZARRY
United States District Judge

% SeepPadro, et. al. v. Astrydocket No. 14cv-1788 (CBA)(RLM)
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