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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION

EASTERN DISTRICT OF NEW YORK

CARLOS ECHEVERY MOLINA
Plaintiff,
—against- MEMORANDUM & ORDER

UNITED STATES OF AMERICA
Defendants. 11-CV-0409 (ERK)

KORMAN, J.:

Pro se paintiff Carlos Echevery Moling*Molina”) filed this actionpursuant to the
Federal Tort Claims Aqt'FTCA"), 28U.S.C. & 1346, 2401, 267K rising froman incident on
May 17, 2010, in whiclmeallegedly slipped on food droppinfggcatedon the floor of the dining
hall at the Metropolitan Detention Center (“MDC3,federal confinement facilitgausing him
to fall and injue himself At the time of theevent Molinawas incarcerated at MDC. Héaims
that his fall and resulting injury wei result ofthe negligence of Bureau of PrisofiBOP”)
staff, andalso that he received inadequate medical treatment for his injurids. seeks
$1,000,000 in compensatory damagéhe partiexrossmovefor summary judgment.

BACKGROUND
1. Factual History
In 2001,nine years before the events at issue in this dAskna was in a motor vehicle

accident in which he fractured his sternand right ankle. Def.’s Rule 56.1 Statement (“56.1")
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7 2! Since thenwhile in and out of federal and state custddyyoffenses relating to “narcotics
and substance abyseseeid. at 1 1, Molina has suffered from chronic health probleses
generallyAff. Supp. Mot. Summ. J. Ex. G*BOP Rec”), ECF No. B-7. In particular he has
sought medical care relating to falis April 2008, May 2010, and August 2010. This lawsuit
arisesprincipally out of the May 2010 incideand resulting medical care
a. April 2008 Incident and Medical Care
In April 2008, while detained at a private contract facility, Molieth from a chair and
injured his groin. SeeBOP Rec.642, 644. A few months later, Molina was admitted to MDC,
where he reported contimg pain associated witthis fall. 56.1 1 5; B® Rec 617, 635-37,
642, 644. X-rays taken of his hip and leg in August 200@8re returned negative, BOP Rec.
683-84, presumably for fractures. An addition&R| takenof Molina’s right hipin December
2008showed capsular thickenirmut not a teaor fracture BOP Rec 612 676 Molina began
using a cane late 2008 to alleviate his hip paiGeeBOP Rec670.
On July 2, 2009, 80P physiciannoted on Molina’s medical record that treatment
relating to a “thickening of the capsule anteriodyhts right hip” had been delayed. He wrote:
| explained that he has a thickening of the capsule anteriorly to his
right hip and that an appointment has been made with a specialist
who feels confident that he can treat this condidition [sic] with a
sterod injection. He asked about the delay and | told him medical

bills had not been paidNow that the medical bills have been paid
by the BOP he will be ¢rated very soon by this doctor.

! Molina did nottimely submit a Rule 56.1 statement. Nevertheless, in light of Molidalsn that he hachot
received defendant’s Rule 56.1 statemsegPl.’s Reply Br. 2, ECF No. 69, | will n@teema factadmittedwhere
plaintiff disputes it within the body of a brief in his belated Rule 56.1 statememtthere isconflicting evidence in
the recordseeHoltz v. Rockefeller & Co.nc, 258 F.3d 62, 7376 (2d Cir. 2001) (delining to grant summary
judgment on the basis of uncontested assertions in the moving partgkRule 56.1 statement and observing that
“[a] district court has broad discretion to determine whether to odedquarty’s failure to comply with local cdu
rules”) (citation omitted)see also Graham v. Lewingl848 F.2d 342, 344 (2d Cir. 1988) (“[S]pecial solicitude
should be afforded pro se litigants generally, when confronted witiomsdior summary judgment . . . . [and] [p]ro
se prisoners are, of ase, entitled to at least the same solicitude.”).

2



BOP Rec.525 (emphasis addegd}ee also idat 523(“43 [year old] male waiting for injection
into right hip for anterior capsulitis.”)Molina also provided as hard copy extslid hisMotion
for Sanctions Against Defendants for Failure to Produce Documents, ECF NourB2rous
“sick call slips” (intake forms completed by the patigndm 2009 in which heeportedsevere
pain and asked repeatediyr more pain medicationCT scanswere takernof his right hipin
early 2010~hich showed capsulitis. BOP Rec. 289.
b. May 2010 Incident and Medical Care

Molina wasstill using acanein the early evening of May 17, 2010, when he lined up to
get his food tray in the dining hall of the J71 housing ahiviDC. Aff. Supp. Mot. Summ. J.
Ex. C ("Molina Dep”) 31:13-32:6.He fell, losing consciousnessd. at32:10-11; 33:22-34:15
He does not remember what the floor looked like while he was waiting in line, and didenot se
the condition of the floor at the time of his fald. at 36:19-20; 64:1024. He does not recall
whether the floor was dirtier on that day than any other ddyat 48:10-13 IndeedMolina
testified that he “[iijmmediately” fell “when [he] received the plate,” hitting héad on the
ground. Id. at 32:1041, 33:1516. He did not regain consciousness until he was being placed
on a stretcher, and was already in the medical unit by the time he “was able toispegeh
well.” 1d. at 36:1143, 38:16-12. Molina alleges, however, that s told by other inmates
that there were mashed potatoes and other food droppings on the floor when Hd. fatl.
48:16-49:4. He remembers the name of only one of these inmédest 48:1649:4, 64:18
65:6.

When Molina regained consciousnesshe MDC medical unit, he was being treated by
physicianassistant Freddy Nunezld. at 37:23-38:12. According to Nunez, Molinaeported

that he had fallebecause of a “dizzy spell. Aff. Supp. Mot. Summ. J. Ex. B (“Nunez Decl.”)



6. Indeedthe medicakecordfor thatvisit, which Nunez completed contemporaneoustgies
“Pt states he hadizzy spellslipped in a section entitledCause of hjury (Inmate’s Statement
of how injury occurredj BOP Rec.265 At his depositionMolina testified that he did not
recall telling Nunez that he had fallen because of a dizzy, spellinstead alleged that Nunez
told him that hehad “slipped.” Molina Dep 49:4-12. Molina revised this narrativiea an
affidavit attached to his reply brieds®rting that Nunez“actually told [him] ‘you slipped on
food on the floor’ [and] . . . wrote it down for the recordPl.’s Aff. Supp Pl.’'s Reply Br. (“Pl.’s
Aff.”) 1 3, ECF No. 69 at 33.

On the day of the fall, Molina was treated with Acetaminophen with Codeinea) give
ankle brace, and advised to continue to rest, elevate, and apply ice to hisBDRI&Rec266—
267, Nunez Decl. 11910 The following day, xays weretaken of his anklewhich showed
“no evidence of acute abnormality BOP Rec.431. Despite this findingMolina’s medical
recordsfrom May 18, 201Qreport that hesuffereda fracture, requiring a castld. at 263-64.
Molina was reérred to an outside orthopedist, Molina D8f:11-13, 51:16-52:@&nd given a
air castjd. at61:2. He testified that instead ofcast, “[tlhey should have done treatment to me,
given—and surgery. Now the bone has welded and it mountédidpat 61:3-7.

In what appears to be a copy of his response to interrogatories atéachelard copy
exhibit to his Motion for Sanctions, ECF No. 62, Molirases two other conass with his
medical treatment: first, he states thia¢ air cast he was given for hisafitured right ankle
“required use of an air pump which was taken away by the institutional §ffeecond, he
allegesthat, “[w]hile incarcerated at MDC, he was forced to ambulate on this brokenarkle
was not provided with a wheel chair.” A medical record dated June 7, 2010, corroborates

Molina’s statement that he did not have the air pump required for his aino#sg that the



“[pJump for cast was lost. BOP Rec253. Molina’s statement that he “was not provided with a
wheel chair” s, however,contradicted by his deposition testimony, in which he stttatlhe
was given a wheelchair arnghin medicatiorafter his fall 1d. at 52:6-7. Precisely wherhe
received thisequipments less clegrthough In an “Inmate Request to Stafffated May 21,
2010—four days after Molina’s fall-and attachedto his Motion for Sanctionas a hard apy
exhibit, Molina statd that, despite being recommended pain medication and crutches, “right now
| have not receive[d] any of those: no medicine anctmiftjches.” Three days latera full
week after the accidentphysician assistant Mark Alperimotedin a medical recordhat he
“discussed with RN and will find patient pair of crutcielBOP Rec.258 Molina appears
ultimately to have received both crutches and a wheelcBa®md. at232, 307, 315.

c. August 2010 Incident and Medical Care

Molina was subsequently transferred to Rikers Island. 56.1 § 27. On August 5, 2010,
one month after his arrival, he reported to personnel that he had fallen while descending a
staircase, and was sent to an orthopedist for consultation. Aff. Supp. Mot. SummE JEE¥
No. 76-6 at 12. X-rays of Molina’shead,right hip, pelvis, leftshoulder, left knee, right foot
right ankle, and cervical spine taken on the day of the reported ifgund no fractureor
dislocation Id., ECF No. 766 at 3-10.

Five days later, platrif returned to MDC. Aff. Supp. Mot. Summ. Ex. A (“Bork
Decl.”) 1 6, ECF No. 8-1. At a medical examinatiom August 2010, it was determined that he
would need an-xay of his hip in light of his chronic pailBOP Rec. 245 The record does not
indicate whether this-ray was ever performed. He was examiagdin shortly thereafter in
anticipation of an upcoming transfeld. at 232; Bork Decl. { 7 In January 2011, Molinhad

additional xraystakenof his left thumb and right ankleBOP Rec 183-84 The xray of hs



ankle came back negative for fractures, #melx-ray of his thumbwas negative except for a
small ossification fragmentd.
2. Procedural History

After duly exhausting all administrative clainsgeAm. Compl. 1 6, ECF No. 29, Molina
filed a complaintpursuant to42 U.S.C. § 1983, listing as defendattits City of New York, the
New York City Department of Corrections, Rikers Island Correctional utistit, Queens
Private Detention FacilityyDC, andBOP, seeCompl.1, ECF No.1.Defendants fileanotions
to dismiss for failure to state a claifar relief and for lack of jurisdiction, which | granted
without prejudice to rglead within 21 days. Order dated F&p2012. Molina timely filed an
amended complaint raising claims untee FTCAagainst defendant United States.

In his amended complainiylolina alleges that defendant violated its “obligation to
provide the inmates, including the Plaintiff, with a safe, clean and healthsoement” by
“fail[ing] in its obligation andduty to clean the floor of the ‘Mess Hafrior to commencing
service of food for the Dinner tim@n May 17, 2010], resulting in the floor being covered
throughout with bits of food and liquid, and in particular liquid potatoes.” Am. Compl. Y 11,
13. Molina does not discuss either the April 2008 or August 2010 fake generally id.He
alleges that defendantas “further negligent in refusing and failing to properly address his
health care, including medical treatmdit] having his pain assessadd managed in a timely
and medically accepted manngand in providing himlmedication, as well as access to and
equipment he needed for treatment for his complaints and maladiesat  16. Molina does
not provide the datesf ¢his allegedly negfient careor any other specifics about defendant’s

alleged breach Nevertheless, he concludes that, “[a]s a result of the negligence by Defendant



USA, by its agents, servants and/or employées Plaintiff sustained severe and permanent
injuries tovarious parts of his body including his ankle, spine, head, [and] fin¢pkrat 7 17.

After several extensions, discovery was closed on June 5, 2013. Order dated Mar. 14,
2013. Molina filed motions to reopen discovery on October 25, 2@h8, Junel3, 2014,anda
motion to compel discovery and for sanctioagainst defendant on September 11, 20%&e
ECF Nos. 47, 53, 55. Each of these motions focusatktendant’s alleged failure froduce
materialsrelating to plaintiff's visitin May 2010to an orthopedic specialjsivho allegedly
recorded the meeting with a tape recorder. Magistrate Judge Robertdmegyg theemotions
on the groundghat defendant’s counsel “advised that she has produced all records in the
government’s possession, custody and control and that there is no tape recording ofith as
specialist 3 days after the incident, or with any specialist at any’ tiamgl also that “these
records, if they exist, appear to go to damages rather than liablgefMinute EntrydatedJuly
8, 2014; OrdedatedOct 1, 2014. | deniedanothey substantivelydentical motiorfor sanctions
in early2015. SeeOrder dated Fel20, 2015.

Molina’s counsel, Ishmael Gonzalez, moved to withdemwcounsein March 2013 after
the United States Attorney provided him with medical records confirming that Madicared
his right ankle in the 2001 motor vehicle accident. The motion, which was based on a sealed
affidavit, was granted. Order dated M29, 2013. Although he was afforded an opportunity to
obtain counsekeeOrders dated MaR9, 2013, May 21, 2013, and August 27, 2013, Mokaa
unsuccessful in doing so and is currently proceeding psesECF No. 46.

Defendant moved for summary judgment on October 31, 2014, and Molinantoussl
on February 2, 2015. ECF Nos. 59, 61. | toow to those motions.

DISCUSSION



1. Standard of Review

When deciding crossotions for summary judgmeritthe standard is the same as that
for individual motionsfor summary judgmentand thecourt must consider each motion
independent of the other.’Aviall, Inc. v. RyderSys, Inc, 913 F. Supp. 826, 828 (S.D.N.Y.
1996). Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter ofFkv.R. Civ. P.
56(a). A dispute about a material fact is “genuine” if the “evidénseach that a reasonable jury
could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inel77 U.S. 242,

248 (1986). On a motion for summary judgméfti,he evidence of the nemovant is to be
believed, and all justifiable infereas are to be drawn in his favord. at 255 (citation omitted)
Neverthelessif the evidence is merely colorable, or is not significantly probative, summary
judgment may be grantedd. at250-51.

“Proceedingpro sedoes not otherwise relieve a litigant of the usual requirements of
summary judgment and apro se party’s bald assertionsunsupported by evidence, are
insufficient to overcome a motion feummaryjudgment’ Rodriguez v. Hahn209 F. Supp. 2d
344, 348 (S.D.N.Y. 2002) (quotir@arbonellv. Goord No. 99 Civ. 3208, 2000 WL 760751, at
*5 (S.D.N.Y. June 13, 200D) Moreover, [w]hen the burden of proof at trial would fall on the
nonmoving party, it ordinarily is sufficient for the movant to point to a lack of evidence t go t
the trier of fact on an essential element of the nonmovant’s claliaramillo v. Weyerhaeuser
Co, 536 F.3d 140, 145 (2d Cir. 2008) (citations omitted).

2. Federal Tort ClaimsAct
“The United States, as sovereign, is immune from suit save as it consents to be sued . . .,

and the terms of its consent to be sued in any court define that court’s jurisdictioertairethe



suit.” United States v. ShermaBl2 U.S. 584, 586 (1941 he FTCA provides a waiver of the
United States’ sovereign immunity for

claims against the United States, for money damages . . . for injury

or loss of property, or personal injury or death caused by the

negligent or wrongful act or omission of any enygle of the

Government while acting within the scope of his office or

employment, under circumstances where the United States, if a

private person, would be liable to the claimant in accordance with

the law of the place where the act or omission occurred.
28 U.S.C. 8 1346(lp)). The FTCA defines government employees to include “officers or
employees of any federal agenty28 U.S.C. 671. The statuterendersthe United States
liable for tort claims “in the same manner and to the same extent as & pmiaidual under
like circumstances,except that it is notiable for interest prior to judgment or for punitive
damages. 28 U.S.C. § 2674.

3. Negligence
a. Legal Standards
“New York’s negligence law governs this controversy because, under the FTCA, the
liability of the United States for injuries caused by the negligent acts or omissions
employees is determinéith accordance with the law of the place where the act or omission
occurred” Citarella v. United StatesNo. 12CV-2921 ADS AKT, 2015 WL 58623, at *2
(E.D.N.Y. Jan. 3, 2015)citations omitted)see also Makarova v. United Stat281 F.3d 110,
114 (2d Cir.2000) (“Under the FTCA, courts are bound to apply the lathefstate . . where
the accident occurred.”).
“To establish @rima faciecase of negligence under New York law, three elements must

be demonstrated: (1) the defendant owed the plaintiff a cognizable duty of care @#srabina

law; (2) the defendant bached that duty; and (3) plaintiff suffered damage as a proximate result



of that breachi. Curley v. AMR Corp.153 F.3d 5, 13 (2d Cir. 199&¢itations omitted).
“[Wihile inferences of negligence may be drawn from circumstantial evidence ittfesenes
must be the only ones which reasonably could be drawn from the evidence presented.”
Silverman v. United Statello. CV 045647 (ETB), 2008 WL 1827920, at *12 (E.D.N.Y. Mar.
28, 2008)(quotingMehra v. Bentz529 F.2d 1137, 1139 (2d Cit975)). The plaintiff is not
“required to offer evidence which positively excluded every other posesdise of the
accident,”Williams v. KFC Nat'IMgmt. Co, 391 F.3d 411, 420 (2d Cir. 200&jting Ingersoll

v. Liberty Bank of Buffalal4 N.E.2d 828, 83(N.Y. 1938)), but‘[c] onjecture or speculation as
to a‘possibility of causationis not enough to establish liability on the part of the deferidant
Silverman 2008 WL 1827920, at *12 (citinfylehra 529 F.2d at 1139)see alsoWang v.
Alexanders Dept Store,247 A.D.2d 467, 87-68, 668 N.Y.S.2d 104 (2d Dep’t 1998) (granting
summary judgment to defendants where plamtifere unable to “connect the accident to any
negligence on the part of the respondents” and the affidavit provided by plaintiffsitex
“consisted of sheer speculation as to any negligence on the part of the respamknts
additionally failed to connect even that alleged negligence with the [plahtiffury”).

“In order to show breach of a duty of care in a-ahpfall case, the plaitiff must
demonstrate a genuine issue of material fact that the defendant either createdgéreus
condition or had actual or constructive notice of the conditiddonel v. Target Corp.44 F.
Supp. 3d 315, 318 (E.D.N.Y. 2014ccord Riley vBattery Place Car Park210 F. App’'x 76,

77 (2d Cir. 2006) (summary order). “To constitute constructive notice, a defect mustobe visi
and apparent and it must exist for a sufficient length of time priohgoatcident to permit
defendant employeesotdiscover and remedy it.Silverman 2008 WL 1827920, at *1¢&iting

Gordon v. Am. Museum of Natistory, 67 N.Y.2d 836, 837, 492 N.E.2d 774 (1986thill v.
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United States270 F.Supp. 2d 395, 4005.D.N.Y. 2003) HammoneWarner v. United States,
797 F.Supp. 207, 211 (E.D.N.Y1992). “The plaintiff may alternatively establish constructive
notice on the part of the defendant‘ldgmonstrating a recurring dangerous condition in the area
of the slip and fall that was routinely left unaddressedd. at *15 (itation omitted).
b. Merits

It has long beenstablished that “[tle federal government owes a duty of reasonable care
to safeguard the security of prisoners under its coht@lens v. Hag601 F.2d 1242, 1249 (2d
Cir. 1979), and defendant does not contest that such a duty exists. To withstand summary
judgment, Molina musthereforeproduce sufficient evidence to allow a reasonable jury to find
the two remaining elements: (fhat BOP breached this dutyf reasonable careand (2) that
Molina’s injuries were proximately caused by that breggbe Curleyl53 F.3dat 13

| turn first to causation. Molinacknowledges that éid not see any food on the floor of
the dining hallat the time of his fallMolina Dep.36:19-20; 64:10-14nd so relies instead on
the alleged statemenby severalotherinmates, only one of whom he could name, that there
were mashed potatoes on th@und Molina Dep. 48:6-49:4, 64:1865:6 Thesestatements
areinadmissible hearsay atlaus provideneither support foMolina’s summary judgment claim
nor a reason to deny defendant’s motiddeeFed. R. Evid. 801(c)Raskin v. Wyatt Cp125
F.3d 55, 66 (2d Cir. 1997%BB Indus. Sys., Inc. v. Prime Tech., Jd20 F.3d 351, 357 (2d Cir.
1997). Moreover, the statemeitttributad in Molina’s affidavitto physician assistant Nunez
(“He actually told me ‘you slipped on food on the floori§ inconsistent withMolina’s
deposition testimony There, I said only that, when they took hilmpstairs” after he fell, he

asked Nunez what happened, and Nunez “told [him] you slippéat’'s what he answered to
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me.” Molina Dep. 49:572 Molina did not say at his deposition that Nunez told him that he had
slippedon food The omission in Molina’s deposition testimony precludes him from relying on
his affidavit to create an issue of fadthe rule is “well established” th&h party may not create
an issue of fact by submitting an affidavit in opposition to a summary judgment motipbytha
omission or addition, contradicts the affiant’s previous deposition testimdfgnnedy v. City

of New York570 F. App’x 83, 84 (2d Cir. 2014yuotingHayes v. N.Y.C. Dep’t of Cor84
F.3d 614, 619 (2d Cir. 1996) Indeed,the Second Circuit haseld thatsummary judgmenis
proper where there is “nothing in the record to support plaintiff's allegations tther
plaintiffs own contradictory and incomplete testimony” and “[n]Jo reasongkelson would
undertake the suspension of disbelief necgsgargive credit to the allegations made in the
complaint.” Jeffreys v. City of New Yqr&26 F.3d 549, 555 (2d Cir. 200%)tatiors omitted).

This consideration asidat is arguablewhether thealleged statement by Nuners
admissibleas a statementffered against an opposing party and “made by the party’s agent or
employee on a matter within the scope of that relationship and while it existed."RFEvid.
801(d)(2)(D). Evenassuming thafNunez would have beeracting within the scope of his
employmentas aphysician assistantin making the statement attributed to him in Molina’s
affidavit, there is no evideneeor evenan allegation-that he witnessed the fallThere is no
bass on which to infer that a physician assistant would have been in the inmate dining hall, and,
indeed, Molina explained that he was treated by Nunez only once he had been takers.upstai
Molina Dep. 49:57. Instead,any statement Nunez madeuld appear to have been basad
the hearsay statements of other prison8ee Pittman by Pittman v. Graysd49 F.3d 111, 124

(2d Cir. 1998)(citations omitted) l{olding inadmissiblean employee’s statement under Fed. R.

2 Nunez’s affidavit and the contemporaneous medical record are consistévolinat reported immediately after
the fall that he had a dizzy spell, causing him to sBpeNunez Decl. 1-67; BOP Rec. 265.
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Evid. 801(d)(2)(D) because‘[n]Jo basis ha[d] been shown for classifyingfie employee’s
statementitself “either as nonhearsay or as an exception to the hearsay, isde” alsoC.
Mueller & L. Kirkpatrick, 4 Fed. Evid. § 8:55, p. 4%3rd ed. 2007%.

Finally, even assuming the evidence of causation is sufficient to withstantbtlon for
summary judgmentyiolina has failedo establishthat defendant breachedreasonable standard
of care In a slipandfall case, toestablishbreach Molina must show either that defendant
created the dangerous condition that ithad actual or constructive notice of the conditi@e
Lionel, 44 F. Supp. 3dt 318 BecauseéVolina has not providednyevidencehat a government
employee or agent was responsitile the presence of the food droppings in the first place, or
that BOP officialsat MDC had actual notice that there was food on the floor, he can survive
summary judgment only if he has shothatthese officialshad constructive noticeThis he has
failed to do. While food droppings likely satisfy the “visible and apparent’ ricntefor
constructive notice, Molina has nd¢émonstratethatthe droppings werkeft on the floor for a
sufficient length of time prior to the accident to perdefendants employees to discover and
remedy it.” Silverman 2008 WL 1827920, at *14citations omitted). Nor, in the alternative,
has Molinademonstragd that this wasa recurring dangerous condition .that was routinely
left unaddressed.”ld. at *15. His speculatiorthat the floor “could [have] be[en]” dirtier on the
day in questionthan on any other daysee Molina Dep. 48:1813, is insufficient either to
establish that the floor was especially dirty on the day of his fall, othbdtoor was routinely
in dangerous condition. In the absence of any evidence in suppbrs eb&ntial element of
Molina’s claim, summary judgmens warranted.SeeJaramillo, 536 F.3d at 145.

Molina’s attemptto establishbreachby relying on the doctrine afes ipsa loquituris

unavailing “Res ipsa loquiturs an often confused and often misused doctrine that enables a
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jury presented only with circumstantial evidence to infer negligence siimgotythe fact that an
event happened.’St. Paul Fire & Marine Ins. Co. v. City of N,Y207 F.2d 299, 302 (2d Cir.
1990). To invoke this doctrine, “the plaintiff must establigtat: (1) the event was of a kind
which ordinarily does not occur in the absence of sonisaregligence; (2) it was caused by an
agency or instrumentality within the exclusive control of the defendant;3nidwias not due to
any voluntary action or contribution on the part of the plaintiffd. (citing Dermatossian v.
N.Y.C.Transit Auth.,492 N.E.2d 1200, 1204N.Y. 1986); Restatement (Second) of Torts §
328D (1965). Res ipsa loquituris generallyinappositein a slipandfall case,”given the
possibility that[the] plaintiff’ s fall was caused by her own misste@&eAnderson v. Skidmore
Coll., 941 N.Y.S.2d 787, 79(Bfd Dep’'t2012) see also Coale v. Metld. R.R. Cq.34 F. Supp.
3d 206, 219 (D. Conn. 2014)[Plaintiff] can satisfy neither the first nor second criteria [fes
ipsa loquitut. Sip and fall cases often ogc in the absence of negligence . . . . [and] the
possibility that someone other than [defendant] could hausecathe spill [means that] this
Court cannot conclude that [defendant] had exclusive control of the substance upon which
[plaintiff] slipped.”). Molina has not established that his case is the rare exception.

| turn lastly to Molina’s assertion thdie lacks sufficient evidence of causation only
becausalefendanthas not providedideo evidenceapturedin observation cameras located in
the dining hall or access to inmate witnesses allegedly in defendant’s coRlirtd Mot. Summ.
J. & Opp’'n Def.’sMot. Summ. J. 56, ECF No. 61. Molina alleges that he asked for these
videos in a discovery motiobutdefendant “totally ignorefit] . . . didn’t even answer that there
was no video or was lost or erased, just plainly ignored the requdsat 5 In response to my
inquiry, however, te United States Attornestated that her “records reflect that no written

request for such materials or withesses was made by Plaintiff's fattoeney. Further, neither

14



the . . . Assistant U.S. Attorney nor counsel for the [BOP] has any recollection ofesuestr
having been made orally Blaintiff's former counsel.” ECF No. 81, at 1.

To the extent that Molina now seekget again—to reopen discoveryyis request comes
too late. The initial discovery schedule, set while Molina was still repies$eby counsel,
provided the parties with six months to complete factual discovgegMinute Entry dated Mar.

1, 2012. Thatleadline was extended until Decemiidr 2012, by joint request of the parties.
SeeECF Nos. 3332 and Orders dated July 13, 2012, and Nov. 5, 2012. Molina was repdesen
by counsel until Mazh 2013. SeeOrder dated Mar. 29, 2013. After the close of discovery,
Molina filed four motions seeking to reopen discovery and to compel defendants to provide him
with documentselating to his visit to an orthopedic specialigeahis May 2010 fall. SeeECF
Nos. 47, 53, 55, 62. None of thdsair motions sought, or even mentionéde possibility of
video documentation or inmate witnesses. In any event, the United StatesyAtqgpiaens that
she “already determined during the discovery period that there was no videbthpealbeged
slip-andfall at issue in this case, and that no MB@@oklyn staff had any independent
recollection of the alleged shgndfall incident in question.” ECF No. 81, at LUnder these
circumstances, | decline to reopen discovery.

4. Medical Claims

a. Sourceof Law and Legal Standards

It is unclear from the face of the amended complaint whéflodina presents a claim of
medical malpractice or ordinary negligencé his distinction “is a subtle one, for medical
malpractice is but a species of negligence and ‘no rigid analytical line sspd#nat two.”
Staveley v. St. Charles Hosft73 F.R.D49, 51 (E.D.N.Y. 1997]citing Weiner v. Lenox Hill

Hosp.,673 N.E.2d 914, 916\Y. 1996)). Indeed, the elements are, in effect, identical. As with
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an ordinary negligence claim, “jo] establish a claim dimedical malpractice under New York
law, aplaintiff must prove (1) that the defendant breached the standard of care in tharaom
and (2) that the breach proximately caused the plaintiff's injuriédilano by Milano v. Freed
64 F.3d 91, 95 (2d Cir. 199%yuoting Arkin v. Gittleson,32 F.3d 658, 664 (2d Cir. 1994)).
Thus, in thetypical case, the distinction between medical malpractice and ordinary negligen
of import only where compliance withNew York’s shorter statute of limitations or notice
requirementgor medical malpractice claims at issue See, e.g.Dilworth v. Goldberg 914 F.
Supp. 2d 433, 472 (S.D.N.Y. 201@)tation omitted).
There is, however, another scenario in whiak distinctionmay holdsignificance New

York law provides thatn a medical malpractice casegcept as to matters within the ordinary
experience and knowledge of laymen .expert medical opinion evidence is requireal make
out both of these elemerits Milano by Milang 64 F.3d at 95quoting Fiore v. Galang,478
N.E.2d 188, 189 (1985)).[If n the view of the New York courts, the medical malpractice case in
which no expert medical testimony is requiredrage’” Sitts v. United State811 F.2d 736,
740 (2d Cir. 1987{citation omitted. Moreover,

even where negligece is easily within the laymas’'realm of

knowledge and hence properly provable without expert testimony,

expert testimony may be required to prove that the negligence was

the proximate cause of the injury complained of, fi@jlmost

every erson who receives the services of a physician is sick or

disabled when he first goes to the physician. Thus there lurks the

ever present possibility that it was the patierdriginal afflction

rather than the physiciag’negligence which caused the mbite

damageé.

Id. (citations omitted). Without suchexpert evidence,in a medical malpractice caséhe

defendant is entitled to judgment as a matter of laM.” Thus, where, as here, the plaintiff fails

16



to produce any expert testimony in support of his claim, the distinction betaveeadical
malpracticeclaim andan ordinary negligence claimaybe dispositive.

Nevertheless, becaysas explained below, find that Molina has failed to provide
sufficient evidence in support of his medical clairagardless of whether expert testimony is
required | need not determine whether his allegations sound in medical malpracticenaryprdi
negligence.l will thus proceed to analyze thamder an ordinary negligence standard.

b. Merits

Because Molinaeceivedconsiderablanedical treatmenthroughout his incarceration,
and failed toincludein his amended complaint the dates of the allegedly inadeqaegst is
necessary to determinéyst, which treatmentis at issue. Significantly, Molina’'s amended
complaint does namentioneither his April 2008 or August 2010 falls.Rather, after lfeging
that defendant’'s negligence caused him to slip and fall on May 17, 2010, and noting that
“[t]hereafter, the Plaintiff complained concerning various and continuing bodily pain and
injuries,” Molina statesthat defendant waSurther negligentin refusing and failing to properly
address his health care ..”. Am Compl {1 15-16 (emphasis added)In the absence of any
reference to the April 2008 or August 2010 falls, and given the amended complaint’s
chronological structurel construe the two paragraplaleging inadequate medical caras

pertaining only tdhetreatmeniMolina received following his May 2010 f4ll.

% BEven if Molina had properly alleged malpraeticlaims relating to the April 2008 or August 2010 injuries, the only
pieces of evidence he has provided of inadequate medical treatment followergoéithe these incidents ar@)

the medicalrecord indicating thatewas delayed in receiving a stét injection in his hip in July 2009 because the
BOP had not paid its medical billgnd(2) several “sick call slips” from 2009 in which he reported severe pain and
requested more medication. While a delay in necessary treatment could conceoradtlyte a breach of the
standard of care, Molina has not provided evidence that the delay in July 28808ngthy, or that ivas a cause of

the injury for which he seekdamages. The “sick call slips” also fall short of raising a triable issufactf
particularly in light of Molina’s acknowdldgement that, at another time, he was denied pain medication because he
“used it a lot and they didn’t want to give me anymore until the doctoldvauihorize it.” Molina Dep. 52:®.
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Although Molinadid not specifyhow defendant “failled] to properly address his health
care” seeAm. Compl. § 16,affordng him the “special solicitude” appropriate for a pro se
prisoner,seeGraham v. Lewinski848 F.2d at 344, concludethat the record contains evidence
of two possiblebreaches First, the denial of an air punfpr the air castMolina was provided
for his fractured right ankle.SeeBOP Rec. 253 (noting that “[pJump for cast was lost”).
Secondthe apparent delay iproviding Molina witheithercrutches or a wheelchaiSee idat
258 (medical record dated seven days after the fall and six days after Molina wasofband t
fractured his ankle, in which physicianassistantnoted that hevould “find patient[a] pair of
crutches”). This conclusion is consistent with Molina’s assertion that defendant failed tdgrov
“equipment he needed for treatment for his complaints and maladies.” Am. Compl. § 16.

Both of thesamatters potentially fit within the ordinary experience and knowledge of
laymen” for which—evenif | were toconstrueMolina’s claim as one ofedical malpractice-
expert testimonys not required.SeeMilano by Milang 64 F.3dat 95. Indeed,at firstread it
would seemself-evident that the denial of the very equipment prescribed treatment for
Molina’s injury is a breach oflefendant’'s duty of reasonable carBevertheless, significant
guestions remain. How frequently must an air cast be pumped in order to rei@etinesfand
for how long was Molina without a pur@pDid Molina still have acane during the period when
he was without either crutches or a wheelchair, and does a cane constitute an aslagoaieyt
substitute for crutches or a wheelchéor a patient with injuriesuch as his? Wablolina
allowedto remain inbedon the daysvhen he had neither crutches nor a wheelcloaiwvas he
forced to leave his cell (for example, for meal$)?thout the benefit of any evidence, expert or

otherwiseas to these matters, it is uncléaata reasonable jury coufahd in Molina’s favor.
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In any eventl need notdecidewhetherMolina established a genuine issue of material
facton the questioof breach, becaugses claim suffers from aother, unequivocalefect he has
not providedany evidencehat the denial of the air punge the delayed provision ofrutches or
a wheelchaimwasthe proximate cause of tlalegedly“severe and permanent injuries to various
parts of his body including his ankle, spine, head, [and] finger.” Am. Compl. Mblkna has
not shown aonnection betweethe twopotentialbreachesboth of which relate to treatment for
his right ankle fractureand his(apparentspine, headandfinger injuries Instead, hémerely
relies upon his own conclusion” that he wagsiied as a result afefendantsaction orinaction,
which is insufficient to survive summary judgmerniord v. SpearsNo. 10 CV 1314 RJD LB,
2012 WL 4481739, at *13 (E.D.N.Y. Sept. 27, 2012) (citation omittédhile his ankle injuries
could plausiblyhavebeen exacerbatday the denial of a functioning air ¢asnd crutchesr a
wheelchairthoseinjurieslong predate his May 2010 falhdsubsequennhedicaltreatment The
Second Circuit's warning of theeVer present possibility that it was the patienpriginal
affliction rather than the physician’s negligence which caused the ultimate dathageeighs
heavily here. Sitts 811 F.2d at 740. The extent of sutiitimate damage” is also unclear;
notably an xray taken ofMMolina’s ankle in January 201lame backiegative for fracturesin
sum, wthout any evidence, expert or otherwisleat defendant’s actions proximdyecause his
injuries Molina cannot withstand defendant’s motion for summary judgment.

CONCLUSION
Defendant’'s motion for summary judgment gsanted. Molina’s crossmotion for

summary judgment is denied.
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