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UNITED STATESDISTRICT COURT
EASTERNDISTRICT OF NEW YORK

CALVIN SHERMAN, pro se
Plaintiff,

-against : OPINION AND ORDER
: 11GV-4385(DLI)(IMA)

MS. LAURIE HARRIS, Supervisor of Vocational :
andEducationaBervicedor Individualswith
Disabilities,Brooklyn Office; MARK
WEINSTEIN, SupervisoandDirector of
CounselingJOSEPHTEVINGTON, Supervisor;
REBECCALAWRENCE, CounselorJAMES
SAMUELS, CounselorJUDITH SCHNEIDER,
Esq.,HearingOfficer (All areor havebeen
employedby VESID); EMPLOYEESOF THE
UNIVERSITY OF THE STATE OF NEW
YORK, THE STATEEDUCATION
DEPARTMENTOFFICEOFVOCATIONAL
AND EDUCATIONAL SERVICESFOR
INDIVIDUALS WITH DISABILITIES (VESID),

Defendant.

DORA L. IRIZARRY, United States District Judge:

Calvin Sherman(“plaintiff’) commenced thispro se action againstdefendantd.aurie
Harris (“Harris”), Mark Weinstein (“Weinstein”), Joseph Tevington (“Tevington”Rebecca
Robinsontawrence(“Robinsontawrence”) JamesSamuelq“Samuels”) andJudithSchneider
(“Schneider”) alleging racial discriminationand retaliationunder 42U.S.C. 88 1983, 1985(3),
1986 (“Sections1983, 1985, 1986 )and Title VI of the Civil RightsAct of 1964 (“Title VI™).
(SeeCompl.at 3, 11.) Plaintiff principally claims thatlefendants, agocational and Educational
Services for Individuals with Disabilities (“VESID$taff, racially discriminated againgtim
when they conditionedhis VESID funding on plaintiff sitting for apsychiatric examination.

Additionally, the Court construes the complamtsserdiscriminationclaimsunderTitle 1X, 20
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U.S.C. § 168let seq (“Title IX”), Section504 of theRehabilitationAct, 29 U.S.C. § 794
(“Section 504™), Title Il of the Americanswith Disabilities Act of 1990, 42 U.S.C. § 12131
(“Title I ADA™), Title VII of the Civil RightsAct of 1964, 42U.S.C.8 2000eet seq (‘Title
VII") , andthe Individualwith Disabilities EducationAct, 20 U.S.C.8§ 1400et seq (“IDEA”).
(Id. at3, 9-11, 35.)Finally, plaintiff asser$ a dugroces<laim underSection1983andabreach
of contractclaim understatelaw. (Id. at7-9.)

Pursuantto Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure,
defendantdVeinstein Tevington, Robinsohawrence andMr. Samuelq“*moving defendants”)
move to dismissthe claims againstthem in the complaint. (SeeDecl. in Supp. of Mot.to
Dismiss (“Defs.’ Decl.”), at 2.) Pursuant to Rule 55(lof the Federal Rules of Civitrocedure,
plaintiff movesfor an entry of defauljudgment a to defendants Harris and Schneid¢bee
Doc. Entry Nos. 24, 25.) For the reaseesforth below,the motion to dismiss is granted and
the motion for default judgment is denied.

l. BACKGROUND

New York Vocational and Educational Services for Individuals with Disabilities

(“V ESID”) is astateagencyfundedby thefederalgovernment under tHeehabilitationAct. It is

a subdivision of theNew York State Department of Educatioand administersNew York’s
vocationalrehabilitationprogramgto provide counselingnd otherservices necessaryo enable
disabled individuals to “prepare for and engagein gainful employment.” 29 U.S.C. §
720(a)(2)(B). Plaintiff is a disabled AfricasAmerican manin his early 60’s. (Dec. 17, 2010
VESID Hearing Transcript, Compl., Ex. (ATr.”) 67.) Plaintiff previouslyhadattendedMedgar
EversCollegein 2007 with VESID funding as part of a vocational program; howevplaintiff
hadacademidifficulties and his VESID casewasclosedin August 2007.(Tr. 36; seealso EX.

l.) On February 4, 2009, gintiff reappliedfor serviceswith the VESID in orderto pursuean



IndividualizedPlan of Employment(“IPE”), with awork goal of opening aake-out restaurant.
(Tr. 36-38.) Plaintiff metwith the vocationatehabilitationcounselor(*VRC”) assigned tchim,
JamesSamuels on February4, 2009and againon May 21, 2009and was discouragedrom
pursuing thework goal of opening arestaurant. (Id. at 37-38.) Plaintiff claimed this
discouragemenwastheresultof jealousyon thepart of Samuelswhomplaintiff allegedwasan
ex-inmate. (Compl., 10.)

On May 29, 2009 plaintiff metwith VRC Supervisor Joseph Tevingttmrequestanew
VRC. (Tr. 38.) Tevingtonset up a new IPE for plaintifior the fall 2009 semestewhich
included the work goal of teachaide and assigned plaintiff VRC Rebecca Robinkam#ence.
Under this IPE,VESID would providefinancial assistare for books and carfare as long as
plaintiff was not on academic probatiofCompl. 9;seealso Tr. 38-39, 40.) Plaintiff claimed
Robinsontawrencewas negative,“very nasty” and disrespectfulto him over the phoneand
allegedher behavior was part of a “campaign of harassment” against him led by Tevinton and
Samuels (Compl. 25.) After learningof plaintiff’s prior criminal conviction,which plaintiff
had withheld, Robinsontawrence determinedthe work goal of teacheraide may not be
appropriate, because it may be difficult to obtain employmént. at 46, 89 178) Plaintiff
refusedto work with RobinsofLawrence dring the fall 200 semester andgainrequested
differentVRC. (Tr. 4041) Tevingtonmetwith him andPastoiKen Bogan who was associated
with the Crown Height#/ediation CenteronJanuary21, 20100 discusplaintiff's spring 2010
IPE. (Tr. 41.) Plaintiff previouslyhadbeen put on academic probation because his grade point
average (“GPA") hadallen under therequired2.00. (Jan. 14, 2010 Letter from Mr. Phifer to
Tevington Compl., Exh. F.) Plaintiff’s IPE work goal was changedto social work aide, and

though hehad not yet beentaken off academicprobation, Tevington notethat sufficient



progressvas madefor VESID to offer fundingfor books and carfartr the spring 2010 term
(Id. at 41-45.) Plaintiff's GPA at the time had risen to a 3.7. (Compl. 138SID provided
plaintiff with assistance for the spring 2010 semester. (Tr. 43, 48.)

During February of 2010niaseriesof emaik sent to Tevigton, plaintiff raisedtheissue
of fundingfor a $323.4%pring tuitionbalance, whiclnot been authorizedybvVESID under his
current IPE Tevington and Robinsebawrence believed plaintiff hagequestednly funding
for carfare and booksndhehad never asked for tuitior{Tr. 44, 47-48, 9§. However, paintiff
saw this omission asurposeful, blamed Robinsontawrence and her “negative and
discriminatory behavior” foomitting tuition fromhis IPE andstated thatif Tevington ignored
his emails, hevas also responsible fdrer discriminatory behavior. (Compl. 1dy. 47-48)
Tevington authorized aetroactivetuition paymentfor the spring 2010 semesten July 26,
2010. (Tr. 53seealsoDecisionandOrderat 6-7,Defendants Declaration of CharlesEnloe in
Support of Motion to Dismiss Defs.’ Decl), Ex. A.)

As proofthat the omission dlition funding was purposefyplaintiff points toaMay 14,
2010letter from MedgarEversCollegeaddressedo Robinsontawrenceconcerningthe tuition
amountand an April 28, 2010letter from Medgar Evers College addressedo Ms. Meltz, an
employeeat VESID, regardingthe $323.3%alancethat was pastdue. (Compl. 12;seealso
Compl.,Exs. DandE.) From May to June of 2010plaintiff and Tevington exchangetseries
of emailsrelated tocollegefinancial aid forms andbasic VESIDrequirements (Id. at 49-51.)
Plaintiff's confusion withthe forms and requirementsnd his behavior towards VESID staff,
including accusing Robinsemawrence of spitefully orchestrating what were actually standard
requirements and calling certain employees “racist,” dacgacerns for Tevington and VESID.

(Id. at 51-52, 137.)



On July 14, 2010, Tevington, Weinstein, and Robinsawrence met with plaintiff.
(Compl. 78; see alsoTr. 57-60.) Prior to this meeting, VESID prepareda new IPE that
continued fundingfor tuition, books,and fees but required plaintiff to sit for a psychiatric
assessmentto geta betterideaasto whatservicegplaintiff] might needandwhathe would be
ableto handleregardingstressand other kinds oftolerances (Tr. 13739; see alsad. at 101
02.) Believingthatthepsychiatricassessmemequirementvasracially induced, faintiff refused
andwalkedout of themeeting (Compl. 6-8seealsoTr. 128.)

Plaintiff requesteda hearing undeRehabilitationAct of 1973, 29 U.S.C. 70&t seq
Pursuanto plaintiff’s request, orDecemberl?7, 2010,Judith Schneiderthe VESID Impatrtial
Heaing Officer (“IHO”), conducted &earingto determine:

Did VESID act appropriately and lawfully under federal and state law and

VESID’s written policieswith regard to the funding of certain college related

expenses by, among other things, conditigncontinued funding upon

Petitioner's agreement to undergo a psychiatric evaluation or were its a&tions

consequence of racial bias by staff members oliagten for claims of racism by
Petitioner.

(Decision andOrderat 3, Defs.” Decl., ExA.) Plaintiff and defendantsTevington,Weinstein
Robinsontawrence andHarriswerepresentndtestified,with Harrisrepresentin/ ESID. (ld.

at 3, 9.) ThelHO outlined thehearings proceduresgspeciallyconcerningobjections; however
throughout the hearinglaintiff interrupteddefendarg’ testimonyand made accusatory remarks
(id. at 7-11, 23-25) (see, e.g.id. at 5051, 6Q 89-94, 117-19138139.) As he does in the
complaint, plaintiffrepeatedlyaccused Samuels, Robinsbawrence, Tevinton, an@einstein
of being engaged in eonspiracyof racial animus towards hiand a“coverup,” but provided
no specific instances accasionf discrimination (Compl. 20-2). At the VESID hearing
Weinstein explained the purposetioé psychologicabhssessment to plaintiff,

It's really all geared for getting you to work and prepared to work, but [] wé ne
to get the background information on your stress tolerances, your ability to handle



different situations, what to expect, and the way you were behaving and acting

was giving us concern that you were not really showing the kind of adjustment to

move towards employment. It was not working.
(Id at 14849) Further, continued funding would not be contingent on the results of the
assessment. Id; at 128 (“Mr. Sherman was asked to agree to go for a psychiatric assessment
while he attended school. We were not making anything contingent on anything, we jest want
to have that done.”)Plaintiff explained his aversion to the psychiatric assessment was because
African-Americans have been victimized in the past through medical and psychological
evaluations, and the distortion of the results. (Tr. 168, 179-80.)

On April 12, 2011, théHO dismissedhe matter concludingthat VESID’s actions were
notbased on racism or retaliatidoutratherVESID hadareasonablandlawful basisfor seting
a psychiatricevaluationas a conditionfor continued fundingespeciallyin light of plaintiff’'s
interactionswith VESID staff, his confusion regardingtandardcollegeaid forms,andhisfailure
to disclose his priocriminalrecord (DecisionandOrder,at 20,Defs.’ Decl.,Ex. A.)

Ratherthanseekreview of thelHO decisionpursuanto Section722 of theRehabilitation
Act, plaintiff filed this actionon Septembe®, 2011alleging variouscivil rights violationsand
seeking$4,500,000n compensatorgamagesnd$4,500,000n punitivedamages (SeeCompl.
4.) Plaintiff's complaint is a litany adiccusatory andonclusory statementhat defendants are
racistor “Uncle Toms” who are part of a conspiraty prevent plaintiff from fulfilling his
educationbecauseof racial animus but plaintiff does nbprovide any specific instances of

discriminatory actions, nor does plaintiff show he was substantively harmed.

. MOTION TO DISMISS

A. Legal Standard

In reviewing this complaint, th€ourt is mindful that‘a pro secomplaint, however

inartfully pleaded, must be held to less stringent standards than formal pleadifigd dsa



lawyers.” Erickson v. Pardusb51 U.S. 89, 94 (2007). Tl@ourt construepro sepleadings “to
raise the strongest arguments that they suggésiestman v. Fed. Bureau of Prisor&0 F. 3d
471, 474 (2d Cir. 2006) (emphasis omittedjowever, “subjectnatter jurisdiction, because it
involves the court's power to hear a case, can never be forfeited or waiedeéd States v.
Cotton,535 U.S. 625, 630 (2002).

Here, in addition to the Section 1983, 1985, 1986, Title VI and state law claimmsiffpla
appears to assert a variety of claims pursuant to Section 504 of the Rath@bifict, the IDEA,
Title 11 ADA, and Titles VII and IX. Though plaintiff does not say whethes blaims are
against defendants in their individual or official capasitithe Court examines the merit of these
claims against defendants in both capacities and in a manner that liberallyuesrste
plaintiff's complaintin light of hispro sestatus.

B. Standard of Review

Subject matter jusdiction is a threshold issueThus, where a party moves tesihiss
under both Rules 12(b)(1) and 12(b)(6), the court must address the 12(b)(1) motion first.
Sherman v. Black510 F. Supp. 2d 193, 197 (E.D.N.Y. 2007) (citiRbulen Agency, Inc. v.
Alabama Ins. Guar. Ass'r896 F. 2d 674, 678 (2d Cir. 1990))t is axiomatic “that federal
courts are courts of limited jurisdiction and lack the power to disregard such disnitave been
imposed by the Constitution or CongressDurant, Nichols, Houston, Hodgson & Cortese
Costa P.C. v. Dupon665 F. 3d 56, 62 (2d Cir. 2009) (quotation marks omitted). *“If subject
matter jurisdiction is lacking and no party has called the matter to the counttsostt¢he court
has the duty to dismiss the actisu sponté Id. Federal subject matter jurisdiction exists only
where the action presents a federal question pursuant to 28 U.S.C. § 1331 or where there is

diversity jurisdiction pursuant to 28 U.S.C. § 1332ee Petway v. N.Y.C. Transit Auth010



WL 1438774, at *2 (E.D.N.Y. Apr. 7, 2010aff'd, 450 F. App’x. 66 (2d Cir. 2011). Federal
guestion jurisdiction is invoked where the plaintiff's claim arises “under the Qarsti, laws,
or treaties of the United States.” 28 U.S.C. § 1331. A case arises undef |eadevéthin the
meaning of the general federal questtatute only ithe federal question appedirsm the facts
of the plaintiff's wellpleaded complaint SeelLouisville & Nashville R.R. v. Mottlep11 U.S.
149 (1908).

On a Rule 12(b)(6) motion, the court must accept as true all factual stedeatiegel in
the complaint and draw all reasonable inferences in favor of the nonmoving payter v. Vi.
Dep’t of Educ, 313 F. 3d 768, 776 (2d Cir. 2002). However, the court need not accept “legal
conclusions.” Ashcroft v. Igbal556 U.S. 662, 678 (2009)The court may only consider the
pleading itself, documents that are referenced in the complaint, documents thaaithié pl
relied on in bringing suit and that are either in the plaintiff's possession ohéplaintiff knew
of when bringing suit, and matters of which judicial notice may be ta8ee. Chambers v. Time
Warner, Inc.,282 F. 3d 147, 153 (2d Cir. 200201’ Audiotext Network, Inc. v. Am. Tel. & Tel.
Co.,62 F. 3d 69, 72 (2d Cir. 1995).

C. Discussion

1. Title VIl and IDEA Claims are Inapmlableand Subject to Dismissal

Title VII and IDEA only prohibit discrimination against employees and chndmder 21
yearsof age respectively.See42 U.S.C. § 20008; 42 U.S.C. 8§ 1412(a)(1)(A). Since plaintiff
is neither an employee of VESID nor under the age of 21, his claims fail to come¢hendenbit
of these statutes and are inapplicable. Accordingly, the motion to dismiss lth&/[Tiand
IDEA claims pursuant to Rule 12(b)(6) is granted in its entirety.

The Court examines the remaining olai as against defendants both in their official



capacities and in their personal capacities.

2. Claims Against Defendants in Their Official Capacities are Subject to
Dismissal

a. Eleventh Amendment Immunity Applies to the Sections 1983,
1985, 1986, Title Il ADA and State Law Claims Against
Defendantsin their Official Capacities
The Eleventh Amendment’s grant of absolute immunity to the states extends ®folaim
damages against state officials sued in their official capadiifl v. Michigan Dep’t of State
Police 491 U.S. 58, 71 (1989). Eleventh Amendment immunity typically deprives courts of
jurisdiction over suits brought by private parties against State entlds.of Trs. of Univ. of
Ala. v. Garretf 531 U.S. 356, 363 (2001). However, exceptiorbiwimmunity exist when: (1)
Congress has statutorily abrogated immunity, (2) the state voluntailgsvsuch immunity, or
(3) the plaintiff sues for “prospective injunctive relief” from violations afdeal law under the
Ex Parte Youngloctrine. In Re Deposit Ins. Agency82 F. 3d 612, 617 (2d Cir. 2007).
First, Congress has neither abrogated immunity with respect to Section 1983, 1985, or

1986 claims Quern v. Jordan440 U.S. 332, 342 (1979), nor with respect to State law claims.
Raygor v. Regents of Univ. of Ming34 U.S. 533, 54@1 (2002). Second, New York has not
waived its immunity to such claimsFinkelman v. New York State Poliddo. 06CV-8705,
2007 WL 4145456, at *3 (S.D.N.Y. Nov. 15, 2007) (explaining New York has not waived
immunity to Sectiors 1983, 1985, and 1986 claim$tartin v. Baruch Coll. No. 16CV-3915,
2011 WL 723565, at *2 (S.D.N.Y. Feb. 18, 2011) (explaining New York has not waived its
immunity to state law claims brought in federal court). Third, since plaintifkssealy
monetary damages and not injunctive relisEgCompl. 29), theEx Parte Youngloctrine does
not apply. Edelman 415 U.S. at 677Thus, no exceptions apply here.

The New York State Education Department is a state agency entitled tontBleve



Amendment immunity Bd. of Educ. of the Pawling Cent. Sch. Dist. v. Sci8@ F. 3d 476,

480 (2d Cir. 2002)gert. denied537 U.S. 1227 (2003). As suthe moving defendants their

official capacitiesa fortiori are entitled to immunity for the state law krkaf contract claim,

the Section 1983, 1985, and 1986 claims, as well as the Title Il ADA clatee Nicolae v.
Office of Vocational & Educ. Services for Individuals with Disabiljt@s7 F. App'x 455, 456

57 (2d Cir. 2007)Holding that “VESID’s sovereign immunity under the Eleventh Amendment
has not been abrogated for purposes of the ADA. . . . Nor has New York State waived it.”).
Pursuant to Rule 12(b)(1defendantsmotion to dismisshe Sectiors 1983, 1985, 1986, Title Il
ADA, and state law claims against the moving defendarttseir official capacities is granted.

b. Section 504, Title VI, and Title IX Claims Against Defendants
in Their Official Capacities Fail to State a Plausible Claim

The Supreme Coulttas held thatCongressabrogated Eleventh Amendment Immunity
under Title VI, Title IX, and § 504 of the Rehabilitation AcEranklin v. Gwinnett County Pub.
Sch.,503 U.S. 60, 72 (1992). Howevelaintiff's allegations of discrimination do not contain
sufficient factualalegationsto rise above the level of “legal conclusions,” atiderefore
plaintiff fails to state a plausible claim for which relief can be granted underWViijtl€itle, IX,
or Section 504 See Igbal556 U.S. at 678-79.

Section 504 of the Rehabilitation Aptovides that'no otherwise qualified individual
with a disability . . . shall, solely by reason of her or his disability, be exdlddam the
participation in, be denied the benefits of, or be subjected to discrimination ungeogram or
activity receiving Federal financial assistance.” 29 U.S.C. § 794(a). ithetand a motion to
dismiss for failure to state a claim, plaintiff must allege tmat(1) has a disability for the
purpo®s of Section 504, (23 otherwise qualified for the benefitat has been denied, and (3)

has been denied the benddy reason of the disabilityWeixel v. Bd. of Educ. of City of New

10



York 287 F. 3d 138, 146-47 (2d Cir. 2002).

Title VI provides that “[n]Jo person in the United States shall, on the ground of race,
color, or national origin, be excluded from patrticipation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Feftteaatial assistance.”

42 U.S.C. 8 2000d. To state a Title VI violation, plaintiff must plausibly claim, imnpettpart,

that (1) dekendant discriminated against him on the basis of race, (2) the discrimination was
intentional, and (3) the discrimination was a substantial or motivating factor fiendaet’s
actions. Tolbert v. Queens Colleg242 F. 3d 58, 69 (2d Cir. 2001Yitle VI is parallel to and
operates in the same manner as Title IX, “except that it prohibits raceniiistion, not sex
discrimination, and applies in all programs receiving federal funds, not only in ietucat
programs,” Gebser v. Lago Vista Indep. Sch. Dis24 U.S. 274, 286 (1998) (internal citations
omitted).

In the instant case, the central issue for all three claims is whether theemsnt to
undergo a psychiatric assessment as a conditicordinuedVESID funding wasnotivated by
discrimination ad part of a larger discriminatory conspiracy against the plaintiff, be ihen t
basis of race (Title VI), gender (Title 1X), or disability (Section 504).

First, plaintiff does noexplainwhat benefit he was denieok, how he was substantively
harmed. Plaintiff claims defendants withheldBSID funding for his college work, thereby
jeopardizing his ability to attend college and causimign hardship (SeeCompl. at 21.)
However,VESID helped fund plaintiff's education, and planned to continue doindP&ontiff's
fall 2009 and spring 2010 IRBEprovided funding for carfare and booldgspitethe fact that
plaintiff remainedon academic probatiomecause VESID recognized plaintiff's grades were

improving Further, evenf failing to includetuition was an omissioby VESID, as plaintiff

11



claims,VESID retroactivelypaidthe balance of plaintiff's spring 20XQition whenso plaintiff
requested (Tr. 41-45, 48) Plaintiff's fall 2010 IPE includedfunding for tuition, as well as
carfare and booksvith the condition of gsychiatricassessment(ld. at 13739.) Therefore, it
was plaintiff's refusal to sit for the psychological assessment that caus&IDVEH> cease
funding his education.

Second, even i& psychiatric assessmergquirement fofunding wasa form of benefit
denial VESID hadlegitimate, nordiscriminatory reasons fafoing so plaintiff's antagonistic
interactions with VESID staffincluding attributing misunderstandings and bureaucratic delays
and requirements to racism and a conspiracy to cover up rahkisntonfusion regarding
standard college aid formand his failure to disclose his prior criminal recor8edTr. 14041.)
Plaintiff offers nothing to rebut the nahiscriminatoryjustifications for requiring gosychiatric
assessmentinsteadplaintiff's complaint provides onlgonclusoryassertions that the psychiatric
assessment and VESID changes to plaintiff's WiRtfe motivated by discriminatory animus to
thwart plaintiff's educational goals(See, e.g.Compl. at 9 plaintiff alleging there hatéeen no
mention of his plan being conditioned @n psychiatric evaluatiomntil plaintiff said that
“DefendantWeinstein and Defendant Tevington were both thoroughly unscrupulous and a
racist).) “As such, the allegations ao®nclusory and not entitled to be assumed trugbal,

556 U.S. at 681.

Furthemore plaintiff “would need to allege more by way of factual content to “nudg[e]”
his claim of purposeful discrimination “across the line from conceivable to platsiliéal,
556 U.S. at 683 (quotingwombly,550 U.S. at 570).Plaintiff claims that VESID commonly
uses and manipulates mental assessments to cover up their discriminatorsaci@sspi(Pl.’s

Omnibus Aff. in Opp’n to Defs.” Motf 89.) Plaintiff contendghat Mr. Samuels and Robinson-

12



Lawrence based their IPE work goal recommendations on discriminatorysabmcause they
are guilty of “Uncle Tomism’by “conspiring with their Caucasian supervisofsic), solely to
keep their job[s]. (Compl. at 20-21) Plaintff additionally alleges that Tevington and
Weinstein employed a deceptive and discriminatory plan to cover up for Mr. Samuets’ pri
criminal record and thwart plaintiff's work goal desire¢d. 38-6.) However, no evidence was
presented to suggest that Mr. Samuels had a prior criminal record or that TevingtosteW,

or Robinsontawrence wer@aware of such a recoreyenif it existed.

Moreover, Tevingtomreviously hadyranted plaintiff VESID funding for the sprirgp10
semester despitplaintiff’s academic probatiostatus (Tr. 4345, Compl., Ex. A.) Despite
confirming that the initial VESID agreement to provide fundirfgplaintiff was removed from
academic probatignwas “for book(s) and carfare” and not tuition, (Compl. Phaintiff
neverthelessaccusedRobinsonkawrence of a discriminatory purpose in failing to provide
tuition, and Tevington of making a replacement payment to cover the remaining tulaoneba
from plaintiff's spring 2010 semestenly to “cover up” for his employees.SéeDecision and
Order, at 67, Def. Decl., Ex. A.)

Consequently, plaintiff has failed to state a plausible claim as to whetheddets’
requirement of a psychiatric assessment was because of racial, gender, ditydisab
discrimination under Title VITitle IX, and Section 504, respectively. Moving defendants’
motion to dismiss the Title VI, Title IX, and Section 504 claims against them in theiabff
capacities is granted.

3. Claims Against Defendants in Their Individual Capacities are Subject to
Dismissal

The Court next considers the claims against defendants in their individual capacities.

Plaintiff's claims are either improper individual capacity claims or fail to state aiplawclaim

13



for which relief can be granted, and thus moving defetstdamtion to dismiss the claims made
against them in their individual capaegis granted pursuant to Rule 12(b)(6).

a. Title Il ADA, Title VI, Title I X, and Section 504 Claims Are
Improper Individual Capacity Claims

First, “[ijnsofar as [plaintiff] is suig the individual defendants in their individual
capacities, neither Title 1l of the ADA nor § 504 of the Rehabilitation Act provalesdividual
capacity suits against state officialsGarcia v. S.U.N.Y. Health Sciences Ctr. of BrookB80
F. 3d 98,107 (2d Cir. 2001). Second, “Title VI claims cannot be asserted against an individual
defendant for the same reason that they cannot be asserted under Title IXdiviledl is not a
recipient of federal funding.’Folkes v. N.Y. Coll. of Osteopathic Med. of N.Y. Inst. of T2&H.

F. Supp. 2d 273, 292 (E.D.N.Y. 2002). Thus, the Title VI, Title IX, Title Il ADA, and Section
504 claims against moving defendants in their individual capacities are dismissadnpuo
Rule (12)(b)(6).

b. Sections 1983, 1985, and 1986 Claims Against Defendants in
Their Individual Capacities Fail to State a Plausible Claim

Moving defendants argue that they are entitled to qualified immunity for clairde ma
against them in their individual capacitiesSeéDef. Mem. at 1011.) Because their argument
rests, however, on whether plaintiff plausibly alleges violation of a cotgtial right, ee idat
11), theCourt begins by examining whether plaintiff plausibly alleges any discatiim claim
pursuant to Sections 1983, 1985, or 1986.

To state a proper Section 1983 claim, plaintiff must demonstratbe¢hats deprivedf
a constitutional rightinder color of state lawAm. Mfrs. Mut. Ins. Co. v. SullivaB26 U.S. 40,
4950 (1999). Plaintiff must allege: “(1) an agreemerniMeen a state actor and a private party;
(2) to act in concert to inflict an unconstitutional injury; and (3) an overt act done inréuntiee

of that goal causing damage<Ciambriello v. County of NassaR92 F. 3d 307, 3225 (2d Cir.

14



2002). “[Clomplaints containing only conclusory, vague, or general allegations hthat t
defendants have engaged in a conspiracy to deprive the plaintiff of his constitugbtslkre
properly dismissed; diffuse and expansive allegations are insufficient, wemegskfied by
specific instances of misconduct.Ciambriello, 292 F. 3d at 325 (internal quotations and
citation omitted).

Similarly, to state a claim of conspiracy to discriminate under Section 1985(3), plaintiff
must allege:

(1) a conspiracy; (2) for the purpose of depriving, either directly or indirestly person

or class of persons of equal protection of the laws, or of equal privileges and immunities

under the laws; (3) an act in furtherance of the conspiracy; (4) wherebyoa Eeesther

injured in his person or property or deprived of any right of a citizen of the UridéesS
Brownv. City of Oneonta221F. 3d329, 341 2d Cir. 200Q (internal quotation marks omitted).
In addition, “[tjhe conspiracy must be motivated by racial animud.” Since a Section 1986
claim is predicated on a valid 1985 claim, if the court finds no valid 1985 claim, sheoevalid
1986 either.Id.

The gravamen of plaintiff's complaint is that the defendants’ actions eitheiduodily
or collectively discriminatedgainst plaintiff on the basis of race, age, or disability, when they
suggested different work goals for plaintiff and conditioned VESID funding plaintiff
undergoinga psychiatric evaluation. Fahe reasons provided in Sectid®(2)(b), suprg the
Court finds thatplaintiff fails to state a plausible claim gnitherefore the motion to dismiss
Sectiors 1983, 1985, and 1986 claims against defendants in their individual capacities under

Rule 12(b)(6)s granted

C. The State Law Breach of Contract Claim Against Defendants
in their Individual Capacitiesis Dismissed Without Prejudice

In order to further “fairness,” “judicial efficiency,” or to resolve any “eber unsettled

15



issues of state law,” thiSourt can exercise supplemental jurisdiction over state claims uBder 2
U.S.C. 8§ 1367(c)(3).Mauro v. S. New England Telecomms., 1808 F. 3d 384, 388 (2d Cir.
2000). Nevertheless, if all independently supported federal claims have been disfiigse
balance of factors . . . will [usually] point toward declining to exercisediatisn over the
remaining state law claims.Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 n. 7 (1988).
Accordingly, this Court declines to exercise supplemental jurisdictven plaintiff's state law
breach of contract claimvhichis dismisgd without prejudice under Rule 12(b)(6).

4. Due Process Claim Against Defendants in Both their Official and
Individual Capacities

The Court lastly considers plaintiff's claim of due process violation pursuant dboBe
1983. “Two threshold questions in any § 1983 claim for denial of procedural due process are
whether the plaintiff possessed a liberty or property interest protegteédebUnited States
Constitution or federal statutes and, if so, what process was due before th& plauhdi be
deprived 6 that interest.” Green v. Bauyi46 F. 3d 189, 194 (2d Cir. 1995). Here, plaintiff fails
to show that VESID funding is a constitutionally protected property interelsabihte December
17, 2010 impartial hearing did not provide adequate procedurapahgess. Accordingly,
defendants’ motion to dismiss the due process claim is granted in its entirety.

In Wasser v. N.Y. State Office of Vocational & Educ. Services for Individuals with
Disabilities, the ourt reviewed an impartial hearing decision regarding VESID funding pursuant
to Section 722 of the Rehabilitation Act and determined it was “doubtful” plaintiffs to
VESID funding rose to the level of constitutionally protected entitlem&ee683 F. Supp. 2d
201, 21516 (E.D.N.Y. 2008)aff'd, 602 F. 3d 476 (2d Cir. 2010) (‘[tjhe Rehabilitation Act,
when setting forth eligibility requirements for vocational services, spaltjfistates that nothing

in that section of the Act ‘shall be construed to create an entitlement to any vocational
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rehabilitation service.” (quoting 29 U.S.C. § 722(a)(3)(Blhecourt explained that:
The New York State Court of Appeals, in its analysis of VESID’s obligations uhder
Rehabilitation Act, has found that VESID has final authority over the contents of a

beneficiary’'s IWRP, in part because VESID must retain discretion torenan
appropriate disbursement of limited funds among its clients.

Wasser 683 F. Supp. 2d at 21%xiting Murphy v.VESID,92 N.Y. 2d 477,488 (1998)). This
discretion precludes VESID’s vocational benefits from rising to the levelaoinatitutionally
protected “entitlement.”ld. at 21516. As inWasser hereit is doubtfulthat plaintiff's right to
VESID fundirg rises to the level of a constitutionally protected “entitlement.”

Even if VESID fundingwas a constitutionally protected entitlement, plaintiff hast
allegedplausiblythat the impartial hearinigiled to provide adequate due procesgs IHO aptly
merits a “presumption of honesty and integritysee Withow v. Larkj21 U.S. 3547 (1975).
Plaintiff neither providesevidence that the IHO did not meet the qualifications outlined in 8
N.Y.C.R.R. 8§ 247.1(f), nor rebuts the IHO’s notice of impartiality given at the begimitige
hearing. $eeTr. 7-8, Compl., Ex. A.) To the contrary, the hearing transcript demonstrates the
IHO provided plaintiff ample opportunity to make arguments, submit evidence, andrdcarid
crossexamine the witness, despite iptdf's inappropriate personal attacks, interjections and
objections. See Wasse683 F. Supp. 2d at 216.

Plaintiff's contentions of an unfair hearing are meritleBfaintiff's allegation that that
the hearing was unfair because the IHO “[wa]sn’réh® find out the truth,” (Compl. 16),
erroneously takes out of context the IHO’s remark, tHatwas not a question of telling the
truth.” (SeeTr. 62, Compl., Ex. A.) That remark only relates to plaintiff not being under oath
during hiscrossexamiration of awitness. [d.) While plaintiff complains that the IHO should
not have allowed Harris to testify, it was plaintifimself who requested her testimorand

allowing a witnesdgo testify iswithin the powers conferred tbe IHO by state law(Compl. at
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17-18 id. at 15658), see8 N.Y.C.R.R. § 247.4N.Y. A.P.A. Law § 304. Similarly, though
plaintiff complained of defendant Samuels’ absence at the impartial hednerg is no
indication that any subpoena for Mr. Samuels’ appearance had been requestade by
plaintiff or the IHO. Lastly, plaintiff's contention that the hearing was a “shamfnsritless.
(Compl. at 18.) Plaintiff's allegation thgtbecause VESID was the party to contact the IHO,
would be more likely to compensatiee IHO if she conducted a “kangardwaring,” is an
unsupported conclusory allegation. (Compl. 18gIgbal, 556 U.S. at 662.As is plaintiff s
assertion thatby finding some of plaintiff's statemennhot credible at the hearing, Schneider
went “right along with tk MOB of RACIST (VESID) counselors. (Conpl. 1617 (emphasis in
original).)

Plaintiff cannot meet either of the two threshold requirements for a due préaess c
under § 1983, andherefore moving defendants’ motion to dismiss claimis granted.

1. MOTION FOR DEFAULT JUDGMENT

On January 27, 2012, plaintifioved forentry of defaultas to defendants Harris and
Schneidepursuant to Fed. R. Civ. B5(b) (SeeDoc. Entry N&. 24, 25.) Plaintiff's motion for
default judgnent is denied because defendants Hamid Schneider were not properly served
and because, as described above, plaintiff's claims are without merit.

“The dispositions of motions for entries of defaults and default judgments and naief f
the same under Rule 55(c) are left to the soundetiea of a district court Enron Oil Corp. v.
Diakuhara, 10 F.3d 90, 95 (2d Cir. 1993). First, Harris and Schneider were never properly
servedand therefore are not indefault By December 2, 2011, alefendantsexcept for Harris
andSchneidehad been servedSeeDoc. Entry Nos. 5, 9, 10, 13)heUnited StatedMarshas
Service {USMS’) made several attempts to serve Harris and Schneluwwvever, the

summonses weneturned unexecutezh February 102012 andagainon March 20, 2012. See

18



Doc. Entry Nos. 28, 29, 32, 33 The unexecutedummorses had the address for the VESID
office in Brooklyn andindicated that Harris had retired from VESID and Schneider “works in
Albany, NY,” and therefore the summorses would not be accepted.S¢eDoc. Entry Nos. 28,
29.) OnNovember 4, 2011n a letter to the&Court, paintiff inquired why Samuels was the only
defendantwho had not been serveget by the USMS, and on December 5, 2011, in another
letter, plaintiff inquired why Harris and Schneider had nemtered a notice of appearanet
(SeeDoc. Entry Nos. 8, 14.)However, upon datification that defendastHarris and Schneider
could not be served $ESID, plaintiff took nofurthersteps to ensure defendants wereperly
served

Second, oce a default is determingd district court has discieh to require proof of
necessary facts and need not agree that the alleged facts constitute a valid cause Awacti
Bon Pain Corp. vArtect, Inc.,653 F.2d 61, 65 (2d. Cir. 1981Rule 55(b)(2). Here, the Court
finds that even if service had been completed for Haamd Schneider, the motion for default
judgment is denietbecausefor the reasomdiscussed aboy@laintiff's claimsare alsowithout
merit as to Harris and Schneidefherefore, the motion for default judgment is denied and the

complaint is dismissed.
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CONCLUSION

For the foregoingreasonsthe moving defendantghotion to dismissthe complaint is
grantedin its entirety. The federal claims are dismissed with prejudice and the state claim is
dismissed without prejudiceRlaintiff’'s motionfor default judgment is denied. Accordingtize
complaint is dismissed in its entiretyhe Court certifiepursuant to 28 U.S.C. § 1915(a)(3) that
any appeal would not be taken in good faith, dhereforgin forma pauperistatus is denied for

the purpose of any appeaCoppedge v. United Stat&69 U.S. 438, 444-45 (1962).

SO ORDERED.

DATED: Brooklyn, New York
SeptembeR4, 2012

Is/
DORA L. IRIZARRY
United States District Judge
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