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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

STERLING ROBINSON,
Petitioner,

-against MEMORANDUM & ORDER
1GV-4454 (PKC)

NEW YORK STATE DIVISION OF PAROLE,
Respondent.

PAMELA K. CHEN, United States District Judge:

Petitioner Sterling RobinsdfiPetitioner” or “Robinson”), appearingro se petitions this
Court for a writ othabeas corpupursuant t@8 U.S.C. § 2254, challenging his conviction entered
on July 19, 2007 in the Supreme Court of the State of New York, Kings County. For the reasons
set forth below,he petition is denied in its entirety.

BACKGROUND

RelevantFacts

On April 9, 2006, at approximately 5:30 p.m., there was a-darocollision at an
intersection in BrooklynNew York When Emergency Medical ServiceEMS’) technicians
arrived, they found Petitionépn the driver’s side” of his 2005 Ford Mustafganging halfway
out of the vehicle on his back” and “complaining of pain.” (T-2Z6' An EMS technician
smelled “alcohol on [Petitioner’s] breath” and informed Officer @émtancasteof the New York
City Police Department (“NYPD?)who was one of the responding officers to the scene, of his

observation. (T. 29.) Petitioner was transported to a nearby hospital and, at someapplated

L«T ” refers to the transcript of Petitioner’s trial from June 20, 2007 to June 26, 2007. (DKkt.
7-1.)
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under arrest for Driving While Intoxicated. (T. 78;82.) ThecarPetitioner was drivingwhich

waslater determined to be registerechim, was towed and vouchered as “arrest eviden¢€..
57, 70.) The NYPDsubsequentlperformed an inventory search of the vehiclefaned a loaded
nine-millimeter Lugerhandgun and fifty rounds of ammunition in the trunk. (T. 66.)

Petitioner wasindicted on charges of Criminal Possession of a Weapon in the Third
Degree, Criminal Possession of a Weapon in thetk@agree, Operating a Motor Vehicle While
Under the Influence of Alcohol, Operating a Motor Vehicle While Impaired, wlaPossession
of Ammunition, and Failure to Comply with a Traffic Control Device.

Il. Procedural History

A. SuppressionHearing

Before trial, Petitioner moved to suppress the gun and ammunition that had been recovered
from the trunk of his carStatecourtJustice Gustin Reichbach heltlapp/Dunawashearing on
April 11, 2007 and April 20, 2007. Officer Lancaster testified that on April 9, 2006, he and his
partner responded to a “911 call for an accident.” (H. Bancaster spoke to Cassandra Morris,
the driver of the other car, and she said Betttioner’s vehiclegan the stop sigandhit her. (H.
10-11.) Shepointedoutthe driver of the other vehicle, who was “[lJaying next to . . . his vehicle”
with his legs “partially still inside the vehicleRetitioner was later identified as the drivarhe
rest ofhis body was outside the vehicle.” (H. 11, 13-IBhe EMStechnicians on the scene told
Lancaster thdtthey thought [Petitioner] was intoxicated.” (H. 12ancastethen independently

detemined that Petitioner “had a strong smell of alcohol on his person”, concluded thanBetiti

2 A Mapp/Dunawayhearing isa moton to suppress physical evidence obtained during an
arrest

3“H.” refers to the transcript of Petitioneléapp/Dunawayhearing on April 11, 2007 and
April 20, 2007. (Dkt. 7-1.)



was intoxicated, and placed Petitioner under arrest. (H. 16, 23asterdid not speak with
Petitioner at thescene of the accidebecausdetitioner wasincoherent at the time” and “[n]ot
able to answer any questions.” (H. 14,)2Fetitioner was thetaken to Kings County Hospital
in Brooklyn. (H. 16.) At around 8:50 p.nthat night NYPD Highway Officer Gene Sheymraved
at the hospital and asked Petitioner if he would consent to a blood alcohol test “tortetifine]
[was] or [was]n’t DWI [i.e., driving while intoxicated] (H. 17, 2728.) Petitioner refuseo give
his consent. (H. 17.)

Petitioner’s vehile was “vouchered as arrest evidence” and taken to the car pound at the
63rd Precinct. (H. 218.) Pursuant tetandardNYPD procedure, an inventory search was
conductedo ensure safekeeping of the defendant’s property.to protect him, the police and
the public.” (H. 18.) Most of the items foumdPetitioner’s vehiclevere personal property, which
wasreturned tdiisfamily, but Lancaster also recovered a “loaded” “[Hm#limeter Ruger from
ablue bag . . . in the trunk of the vehicla$ well as “[a] box of [various] ammo”, including hollow
point and regular ninaillimeter bullets, and a second magazine. (H. 20.) The gun had a
“[lloaded magazine and one [bullet]ime chamber.” H. 21-22.)

Petitioner did not put on any witnessasthe hearing His attorneyinsteadargued that
“there are common law standards for judging intoxication which injjoivere than just the
significance of odor on the breath.’slalways been the descriptive quality of somebody that's
intoxicated.” (H. 30-31, 40.) At the conclusion of the hearing, the court held that

| think for probable cause there is more than sufficient evidence for the People to
have reasonably believed the defendant was intoxicated and as a result was
involved in an accident. . . . Officer Lancadtestified that he arrived at the scene

4 Lancaster concluded that Petitioner was “incoherent” because “EMS was asking him
guestions and he wasn’t able to answer.” (H. 17, 21.) Lancaster stated that lamdiag Stight
next to” Petiioner at the timgand Petitioner “appeared semiconscious”. (H. 24, 26.)



of the accident, was informed by EMS that they thought the defendant was
intoxicated. He was layingic] next to tle car unable and incoherent to respond

to EMS questions and it was a strong smell of alcohol on his person. All of that the
Court determines taken together was sufficient to give the officer’s prolmlse c

to arrest the defendant. . .It was proper dr the police to voucher the car and
subsequently a proper inventory search yielded the loaded firearm frongthre ba

the trunk. Based on that, the Court finds that the People have sustained this burden.
Motion to suppress is denied.

(H. 41-43))
B. Trial

Petitiorer’s trial was held from June 20, 2007 to June 26, 2007 b8tate courtlustice
Cheryl ChambersMoirris testified that on April 9, 2006,2005 Ford Mustang “came colliding
into me, flew past the stop sign” and struck her car in the middle of the intersedti@&.)( She
stated thathe Mustanchit “the front end” of her car and the “whole bumper [came] oftd.)(
The Mustang then “hit the parked vehicle on the corner, jumped the sidewalk, &g halfway
hanging off the sidewalk.” (T. 89.) She stated that after the accidebtydy of the driver, later
identified as Petitioneryvas “halfway hanging out” of his car’s driver’'s sigmd that Petitioner
was “bent over, “facing down”, and “shaking”. (T. 97.) Morris sustained head and neck injuries
as a result of the accident. (T. 93.)

Peter Bojmal, an EMS technician with the Flatlands Volunteer Ambulance Sexgce
testified for the prosecution. He explained thaahreved on the scene minutes after the accident
and went to help Petitioner, who was “complaining of pain.” (T. 27.) Bodjasked him what
was wrong, what was bothering him, if he had . . . ap pt that point in time[Petitioner]
responded with slurred speech”, but was conscious. (T. 28, 36R88tijonerwas “[ijn extreme
pain” with “bumps and bruises.” (T. 39 Bojmal worked on Petitioner for fifteen minutes
administering oxygen (T. 393and testified that theravas “alcohol on[Petitioner’s] breath”

“[d]uring the entire 15 minutes(T. 2930, 43. Bojmal told Officer Lancaster about his



observations and also put them in his hospital care repohnich was completed
contemporaneously with the accident and later introduced into evidence at trial. -8%.) 29
Bojmal sawpoliceofficers attempting to talk to Petitioner, but Petitioner did not respond. (T. 37.)
Bojmal then drove Petitioner to the hospital. (T. 35.)

Officer Lancaster’s testimony at trial was somewhat convoluted withecedp his
observations of Petitioner. At trial, he stated at one point that he tried totsgeeiitioner at the
scene and ask him his name and what happd&uoedPetitioner “wasncoherent at the time” and
“unresponsive”. (T.5761-62,73.) Later, howevel,ancastetestified that he “didn’t get close
enough to [Petitioner] at the car to make [a] determination” about whethépiiretit/as conscious
or unconscious at the scene. (T-743) Similarly, Lancaster testified that he got into the
ambulance with Petitioner becauBetitioner‘had a smell of alcohol on his breath.” (T. 56, 58.)
But later in his testimony, he stated thatdid not place Petitioner under arrestdaving while
intoxicateduntil after they arrived at the hospital becatlsg was the first timéwvhen | smelled,
personally smelled alcohol on his breath.” (T. 788829 Lancaster then testified abdutding
the firearm during the inventory search. (T. 57687 70.) Finally, he stated that while he saw
the hospital staff take Petitioner's blood “[m]aybe half an hour” @&tditioner’'sarrival at the
hospital,Lancastedid not see anyone give Petitioner any medication. (H. 74-75.)

Officer Sheyntestified about arriving at the hospital at 8:25 p.m. wherebserved
Petitionerin a “semiunconscious state (T. 105.) Sheyn described Petitioner as “in and out. He
was falling asleep, and he was waking upd.)(Sheynasked Petitioner a series of “standardized
guestions”which Sheyrfelt that Petitioneunderstood (T. 10506.) Sheyn then asked Petitioner
whether he would be “willing to consent to a blood test” (T. 106)tlaed advisedPetitioner

Refusal to submit to a chemical test or any portion thereof will result in the
immediate suspension and subsequent revocation of your license or operating



privilege whether or not you are found guilty of the charge for which you have been

arrestefl] for which you are arrestedexcuse me-your refusal to submit to a

chemical test or any portion thereof can be introduced into evidence against you at

any trial proceeding or hearing resulting from this arrest. After necpithis

warning, the operator was &kto submit to a chemical test.

(T. 109110 (Sheyn gave warnings fromeRort of Refusal toSubmit to aChemicalTes).) In
response to the warning, Petitioner “stated yes. Then he changed his miadd mtetwice. And

he was not willing to sign the consent form, which comes in the blood kit, which has to lak signe
by the person consenting to give the blood, to do the blood test.” (Tsé&d&lsoTl. 11Q)
Additionally, Sheyn testified thaftar obsering Petitionerfor a period of time, Sheymoticed“a

strong odor of alcoholic beverage [gtetitioner’s]breath. He had a bloodshot, watery eyes. And

he was in semiinconscious state. And he was unable to concentrate on verbal commands that
were given to him.” (T. 111.)

Following the close dts casethe prosecution moved Petitioner’s hospital medical records
into evidence as business records (T.-222 The medical recordshowed,inter alia, the
presence of alcohol in Petitioner’s bloogmediately after the acciden{Dkt. 17-1,at ECF 70)°
The trial judgealso read stipulationinto the recordhs to the operability of the firearniT. 124)

Petitionerchose tdestify in the defense case. He stated teatid not drink before driving
(T. 159) andhathe “do[es] not drink alcohol” (T. 164)He testified that immediately before the

accident, he was visiting his aunt’s house, and when he was leaving he

noticed that near the back tire of my car there was a black plastic bag. . . . So
when | picked up the bag, | noticed it was really heavy. And then | looked in
the bag and saw that it was a weapon, and the ammunition was in the bag. From
that point, | noticed that . . . there were kids and stuff playing in the area. So
instead of me just putting the bag back there, | put it in my trunk, and | was
going to proceed and take it to the precinct, the 63rd precinct.

® Citations to “ECF” pages refer to the page numbering of the Electronic Céing Fi
(“ECF”) system, and not the document’s internal page numbers.
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(T. 159160.) He statedthat on the way to the precindig stopped at the stop sign and then
“proceeded to go into the intersectiand. . . | was going to make a left turn. And at that point |
just noticed that my head was going into the steering wheel at that point. | dali’toeenuch
more.” (T. 161, 173.) He did not remember falling out of his ead only “vaguely
remember[ed]” being in the ambulanaad ‘someone asking [him] questidns (T. 161-62.)
However, he testified that he was conscious at the hospital and that “the dfBbeys ad
Lancaster] . . . grabbed me and told me | was under arrest, and they kind of roeghgatthe
hospital.” (T. 163, 17%ee alsd'. 18081.) Petitioner said he was “trying to figure out why [they
werg all arresting me. That is about it. And they wigléng me | had a gun. |told them | found
the gun. And they were like: No, you had a gun, and we are going to arrest youirigrahgun.”

(T. 163.) Additionally,Petitionersaid he did not recall being asked if they could take blood or
being told tle consequencakhe refused because “I was feeling, | was feeling pain, you know
something, because | was blacking in and dutean, | cant-I don'’t really recall a lot. | know

| was feeling painl was just hurting from my neck, my back.” (T. 163.) He also claimed that

at the hospital, “[t]hey were injecting me with all kind[s] of stuff. There wasirse. She was
injecting me with some stuff. | don’t know what it was.” (T. 162.)

Two of Petitioner’s acquaintances also testifiadthe defense caseThe first, Robert
Hoagland, testified that he had known Petitioner for twelve years and thatshéaweery
upstanding person” who did not drink. (T. 126, 128.) The second, Kenneth Hawzessed the
accident. He was standing on the corner of the intersection when he saw Pstitanstop at
the stop sign, “proceed forwdrdand just get hit.” (T. 133, 135.) According to Howze, the police
arrived before EMS andere trying to talk td?etitioner who was basically “unconscious”. Howze

described Petitioneais “shaking and not“really responding tgEMS]”. (T. 13536.) Howze



furthertestifiedthat he saw “from the force of the impact, the car trunk must have been open, and
... me and another witness, Howémdlas observing the police going through his trunk, the trunk
of the car.” (T. 136.) bwze saidthatthe police “took out something [from the trunk] in a plastic
bag, and one handed it to his partn&nd then that same officer who went through the trunk got
into the back of the ambulance with [Petitioner].” (T. 137.)

On June 26, 2007, the jury found Petitioner guilty of Criminal Possession of a Weapon in
the Third Degree and Operating a Motor Vehicle While Under the Influenskealfiol or Drugs.
(T. 27576.) On July 19, 2007, the court sentenced Petitioner to concurrent prison terms of two
years on the weapon possession candbne year on the driving while under the influeooant,
andthree years of postlease supervision. (Dkt. 7-1.)

C. Direct Appeal

In November2009, Petitionerappealed his conviction to the New York State Appellate
Division, Second Department. In his counseled brief, he arguell)ia¢ received ineffective
assistance of counsé®) the prosecutor’'s summation violated his right to due procesg3atick
prosecution violated New York Vehicle and Traffic Law 8 1194(2)(a)(1) by introdwsiitgnce
that Petitioner had refused to submit to a chemical blood test. (Dkt. 7-2, Ex. B.) In 20§0st
Petitionerfiled a pro sesupplemental brief arguing that the arresting officer’s searttisafar
violated hisFouth Amendment rigts because tharrestingofficer searched areas of the car that
extended beyond the reasonable scope of an inventory search and becausstthgofficer
failed tocatalogughe contents of the cafDkt. 7-2, EX. E)

On February 19, 2011, the Apfa€ Division affirmed Petitioner's judgment of

conviction. People v. RobinsgrB2 A.D.3d 1269 (2d Dep’t 2011). The court held that the

® Howard did not testify at the trial.



prosecutiorhadnot violatal the Vehicle and Traffic Law, that Petitioner “was not deprived of the
effective assistance of counsel,” and tRatitioner’'s‘contention that various comments made by
the prosecutor during his summation were improper and deprived him of a fair tdal” w
unpreserved for appellate revievd. at 1270.

The Court of Appeals denied Petitioner’s leave to appeal on June 27, P@ébple v.
Robinson17 N.Y.3d 800 (2011).

D. Motion to Vacate

On June 30, 2010, Petitioner, proceedmmg se,moved, in the Supreme Court, Kings
County, to vacate his judgment of conviction pursuant to New York Criminal Procedure Law §
440.10. (Dkt. 2, Ex. H) Heargued tha(1l) the search of his car was unlawf() he was
improperly denied a pretrial suppression heari{3y,the hospital took his blood without his
consent, an(¥4) expert testimony should have been introduced at trial to explain the blood samples
mentioned in the hospital records that were admitted into evidence. On November 12, 2010, the
court denied Petitioner’'s motion. (Dkt:Z Ex. J.) The court found that, with the exception of
Petitioner’s claim of being “violently restrained”, the remaining claimresenprocedurally barred
because Petitioner’s direct appeal was still pending anitisutffacts appeared on the record to
permit review of those claims on appedld. Gt 23.) With respect to the merits of his restraint
claim, thecourtfound that Petitioner’s “bare assertion that he had been ‘violently restrayed’ b
police officersis unsubstantiated, made solely by Defendant, and under these circumstances there
is no reasonable possibility that the allegation is trukel” at 3.)

E. Instant Habeas Petition

Petitioner timely filed the instanthabeaspetition on September 8, 2011. (DK.)

Respondent initially responded to the Court’s Order to Show Cause on October 16, 2012. (Dkt.



7.) On January 27, 2014, the Court stalyexicase so that Petitioner could exhaust his state court
remedies. The stay was lifted on Feby20, 2015 and Respondent filed a supplemental Order
to Show Cause. (Dkt. 17.)

Liberally construing Petitioner’s petition, he challenges his conviction ogrthumdshat
(1) the police violated hiMiranda rights; (2) the hospital staff conducted an unlawful search by
withdrawing blood from Petitioner without his consgi3); his arrest was unlawful; (4) his trial
counsel was ineffective; (5) the arresting officer committed perjuryfaisdied government
documents; (6)he prosecutorengaged imisconduciat the triaJ and (7) the police unlawfully
searched the trunk of his car.

STANDARD OF REVIEW

Section 2254 provides thathabeas corpuapplication must be denied unless thatest
court’s adjudication on the merits “resulted in a decision that was contrary to, oredvenh
unreasonable application of, clearly established Federal law, as determihedSupreme Court
of the United States,” or “resulted in a decision that was based on an unreasonabieateia
of the facts in light of the evidence presented in the State court progéedU.S.C. § 2254(d).
“A state court adjudicates a petitioner’s federal constitutional claims on this nveen it (1)
disposes of the claim on the merits, and (2) reduces its disposition to judgmimtie v.
Keane,294 F.3d 401, 410 (2d Cir. 2002) (internal quotation marks and citation omitted).

“Clearly established federal law refers to the holdings, as opposed to theoflitta
Supreme Court's decisions as of the time of the relevantcstaie decision.” Howard v.
Walker,406 F.3d 114, 122 (2d Cir. 2005) (internal quotation marks and citation omitted). A
decision is “contrary to” established federal law if it either “applies a rule trdtaclicts the

governing law set forth in” Supreme Court cases, or it “confronts a sattsfthat are materially
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indistinguishable from a decision ahg Supreme Court] and nevertheless arrives at a result
different from [its] precedent.Penry v. Johnsor§32 U.S. 782, 792 (2001) (citation omitted).

A decision is an “unreasonable application of” clearly established Supreme Cour
precedent if it “corretly identifies the governing legal rule but applies it unreasonably to the facts
of a particular prisoner's caseld. (citation omitted). AEDPA establishes a deferential standard
of review: “a federal habeas court may not issue the writ simply beti@atseourt concludes in
its independent judgment that the relevant statet decision applied clearly established federal
law erroneously or incorrectly. Rather, that application must also be unreasor@itdérist v.
O’Keefe,260 F.3d 87, 93 (2d Ci2001) (quotingNilliams v. Taylor529 U.S. 362, 411 (2000)).
The Second Circuit has added that, while “[sJome increment of incorrectness besyanid e
required,] . . . the increment need not be great; otherwise, habeas relief would be limited to sta
court decisions so far off the mark as to suggest judicial incompetelitéduotingFrancis S.

v. Stone221 F.3d 100, 111 (2d Cir. 2000)). Finally, “if the federal claim was not adjudicated on
the merits, ‘AEDPA deference is not required, and conclusions of law and nmxlathB of fact
and conclusions of law are reviewae novo” Dolphy v. Mantello552 F.3d 236, 238 (2d Cir.
2009) (quotingSpears v. Greine®59 F.3d 200, 203 (2d Cir. 2006)).

DISCUSSION

Petitioner's Claims Relating to Blad Tests Taken at the Hospitdl

Petitioner argues that hidirandarights were violated because a nurse at the hospital took
blood from him, despite the fact that he “asserted that he would remain silentatedl Wegal

representation’and thatthe illegally obtained blood test results were included in the medical

" Theseclaims encompass Petitionefist two argumentsi.e., that the police violated
his Mirandarights andthatthe hospital staff conducted an unlawful search by taking a blood
sample.
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records given to the jury. (Dkt. 1 at 5.) Even assuming that Petitioner could lzagtigetnurse
was somehowaing as an agent of the police, rather than as a mautcfgssionaf in taking a
blood sample Petitioners claim fails. As the Supreme Court explainedSnDakota v. Neville
459 U.S. 553 (1983):

[In Schmerber v. CalifornigheCourt]upheld a stateompelled blood test against

a claim that it infringed the Fifth Amendment right againstgefimination, made

applicable to the States through the Fourteenth Amendmidrite Court]

recognized that a coerced blood test infringed to stegeee the “inviolability of

the human personality” and the “requirement that the State procure the evidence

against an accused by its own independent labors,” but noted the privilege has never

been given the full scope suggested by the values it helps to protect. . . . Since a

blood test was “physical or real” evidence rather than testimonial evidémee,

Court]found it unprotected by the Fifth Amendment privilege Schmerberthen,

clearly allows a State to force a person suspected of driving witdxicated to

submit to a blood alcohol test.
Id. at 559 (quotingSchmerber v. California384 U.S.757,762 (1966); see also Sierra v. Bradt
No. 12CV-0531 (MAT), 2013 WL 5701805, *7 (Oct. 18, 2013)Schmerber‘also rejected
arguments that the coerced blood test violated the right to due process, the rightéf eodns
the prohibition against unreasonable searches and seizures” and, therefiiwagPegitlaims on
those grounds fads well. Neville 459 U.S. at 559T0 the extent that Petitioner is arguing that
evidence of his refusal to take the blood alcohol test was improperly introduced, &igrclaim
also fails. Id. at 564 (“We hold, therefore, that a refusal to take a bdodhol test, after a police

officer has lawfully requested it, is not an act coerced by the officer, and thotspsotected by

the privilege against seificrimination?’).

8 Wallter v. United Stated47 U.S. 649, 656 (1980) (“It has, of course, been settled . . . that
a wrongful search or seizure conducted by a private party does not violate tleAroandment
ard that such private wrongdoing does not deprive the government of the right to use awalence
it has acquired lawfully.”).

12



While “Schmerbedid caution that due process concerns could be involved if the police
initiated physical violence while administering the test . . . or responded ttamesiswith
inappropriate force,d. at 560 n.9 (citingSchmerber384 U.S. at 760. 4), Petitioner’s claims
that the officers were violent are “[m]ecenclusoryallegations” thatwill not suffice” on federal
habeageview,U.S. ex rel. Headley v. Mancu892 F. Supp. 187, 195 (S.D.N.Y. 1974)S. ex
rel. Cummings v. McMan@29 F.2d 1295, 1296 (2d Cir. 1970).

Becausdhese claims fail as a matter of law, any related ineffective assisihnoansel
claims fail as well. $eeDkt. 1 at 7-8.)

Il. Arrest and Inventory Search

Petitioner’s claims that he was unlawfully arrested and that, therefibre, police
unlawfully searched his car are not cognizable on fedietadasreview and must be dismissed.
See Montalvo v. Annettslo. 02CV-1056 (LAK)(AJP), 2003 WL 22962504, at *16 (S.D.N.Y.
Dec 17, 2003) (“[Petitioner’s] claim that the police lacked probable cause to amesdrd thus
that his statements, seized property, anduipédentifications are fruits of that unlawful arrest, is
a Fourth Amendment claim that is not cognizabléaleasreview.”) (collecting cases).

[1I. Prosecutorial Misconduct and Perjury by Arresting Officer

Next, Petitioner argues that Officer Lancaster committed perjomyitted material
information, and falsified government documerasdthat the prosecutor similarly committed
misconduct by introducing misleading and false evidence. (Dkt. 114t)9These claims must
fail, because “[m]ere conclusoryallegations . . . will not suffice” on federakbeasreview,
Mancusj 392 F. Supp. at B McMann 429 F.2d at 1296To the extent Petitioner cites to the
trial transcript and accompanying exhibits, thagy not support his claim. Furthermore, any

discrepancies in Lancaster’s testimony between the suppression feeatitrgal do not meet ¢h
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standard for establishing perjuryJnited States v. Josephbersp2 F.3d 478, 4995 (2d Cir.
2009) (“Differences in recollection do not constitute perjury. It is the task of theaguthe
appropriate arbiter of the truth to sift[]] falsehoods fronstdaand determine whether an
inconsistency in a witness’s testimony represents intentionally falsedest or instead has
innocent provenance such as confusion, mistake, or faulty memdcitdtion and internal
guotations marks omitted).

V. Ineffective Assistance of Counsel

Finally, Petitioner makes a number of ineffective assistance of counsel claims.1 @kt
6-8, 12.) Under the standard set forthSimickland v. Washingtor}66 U.S. 668 (1984)p
establish ineffective assistance of counsdialaeagetitioner must “(1) demonstrate that his
counsel’s performance fell below an objective standard of reasonableneds of jogevailing
professional norms; and (2) affirmatively prove prejudice arising from etignallegedly
deficient representin.” Carrion v. Smith549 F.3d 583, 588 (2d Cir. 2008) (quotidgited
States v. Cohed27 F.3d 164, 167 (2d Cir. 2005)) (internal quotation marks omitted).

Even assumingrguendahat Petitioner could meet the first prongsafickland Petitioner
cannot demonstrate prejudice as to any efdi@ims. “In assessing prejudice stemming from
thefailure to investigateand introduce certain evidence, a court must consalkthe relevant
evidence that the jury would have had before it' had the evidence been introduced, including
unfavorable evidence.Barnes v. Burge372 F. App’x 196, 199 (2d Cir. 2010) (quotidpng v.
Belmontes130 S.Ct. 383, 386 (2009) (per curiamijere, @en i Petitioner’s trialcounsel did as
Petitioner claims hshould havei.e., had one of the emergency room doctors testify about the

meaning of théospital records and another EMS technician testify about the accident scene, there
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is no reason to believe the outcome would have been different as to the chargerating a
Motor Vehicle While Under the Influence of Alcohol or Drugs”.

A defendant is guilty of common law Driving While Intoxicai@®@WI”) if the evidence
establishethat the defendant “operate(d) a motor vehicle while in an intoxicated condition.” N.Y.
Veh. & Traf. Law 8 1192(3). The evidence is sufficient to establish that a defenddnkisated
for purposes of New York Vehicle and Traffic Law § 1192(3) if the evidence shwatdhe
defendant “has voluntarily consumed alcohol to the extent that he is incapable ofiegiile
physical and mental abilities which he is expected to possess in order datecperehicle as a
reasonable and prudent drivelPeople v. Cruz48 N.Y.2d 419, 428 (1979). Most importantly, a
defendant may be found guilty of that offense even if the prosecutiomdbestablish that the
defendant’s blood alcohol level exceeded a certain liRebple v. Caralhpl74 AD.2d 687, 688
(2d Dep’'t 1991) (holding that a defendant may be convicted of common law DWI even if
defendant’s blood alcohol level does not exceed statutory limit set forth in N.Y. Velaf & aw
§ 1192(2)).

Thus,the fact thaPetitionets blood alcohol level may not haexceededhe legallimit,
in itself, does not negate the jury’s finding that Petitioner was not acting as a reasandbl
prudent driver.After the accident, at lsafive people smelled alcohol &etitioner’'sbreath: the
New York Fire Department emergency medical technicians (T. 54,EMf techniciarBojmal
(T. 2930, 32, 34, 36,413, 5556), Officer Lancaster (T. 883), Officer Sheyn(T. 11112), and
the medical staff at the hospital (T. 218). In addition,Bojmal testified thatPetitionerhad
slurred speech (T. 36and Sheyn testified th&tetitioneis eyeswerebloodshot and water§r.
111412). Findly, Petitioneis refusalto submit to a chemical blood testas evidence of

consciousness of guilt. (T. 64, 79, 81, 110, 118.)
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Furthermoreeven assuminBetitioner’s blood testhowedhat his blood alcohol levelid
not exceed the statutory limit, nonetheless shad that he tested positive fone presencef
alcohol. GeeDkt. 17-1 at ECF 7((stating that 44mg/dlof ethyl alcohol indicates a positive
test).f This positive test, even if not at the statutory linitould havedirecly contradicted
Petitioner'stestimony thahedid not drinkonthe night of the accident (T. 159) attiét he “do[es]
not drink alcohol” (T. 164). Thus, had Petitioner’'s counsel sought to elittie testimonythat
Petitioner urges.g, testimony of the emergency room doctor alibeimeaning of the medical
records it would not have helpedPetitionels defense and more likely would haveurt
it. Certainly the testimony of the EMS technicians about the accident scene would yduatonl
Petitioner's defense.Barnes 372 F. App’xat 199 (In assessing prejudice stemming from
thefailure to investigateand introduce certain evidence, a court must consalkthe relevant
evidence that the jury would have had before it' had the evidence been introduced, including
unfavorable evidence.”)

Therefore, in light of the overwhelmireyidence of Petitiones’“intoxicated conditiot,
which the additional testimony sought by Petitioner would not have rebattgdfailure by
counsel was not prejudicitd Petitioner
CONCLUSION
For the reasons set forth above, the petition for whiateas corpupursuant to 28 U.S.C.

§ 2254 is denied.Robinson is denied a certificate of appealability, as he has failed to make a

“substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(®@@&Middleton

® According to the Mayo Clinic, “the presence of ethanol in blood at concentrations a
30 mg/dL (>0.03% or g/dL) is generally accepted as a strong indicator ofelteé am alcohel
containing beverage.” Mayo Clinic, “Test ID: ALC,” (last visitedctober 2 2018),
https://www.mayomedicallaboratories.com/teatalog/Clinical+and+Interpretive/8264
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v. Att'ys Gen.396 F.3d 207, 209 (2d Cir. 2005). Additionally, the Court certifies pursu@& to
U.S.C. 8§ 1915(a)(3jhat any appeal from this Order would not be taken in good faith, and,
thereforejn forma pauperistatus is denied for purpose of an app€appedge v. United States,
369 U.S. 438, 4445 (1962). The Clerk of Court is respectfully requested to enter judgment and

close this case accordingly.

SO ORDERED.

/s/Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: October 2, 2018
Brooklyn, New York
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