Air Line Pilots Association v. United Air Lines, Inc.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
AIR LINE PILOTS ASSOC.,
Plaintiff,
11CV 4661(SJ)
-against MEMORANDUM &
ORDER
UNITED AIR LINES, INC,,
Defendans.
_______________________________________________________ X

APPEARANCES

COHEN, WEISS & SIMONLLP

330 West 42nd Street

25th Floor

New York, NY 10036

By:  Evan Randall Hudson-Plush
Michael Eckstein Abram
Thomas N. Ciantra

Attorneys for Raintiff

O’'MELVENY AND MYERS LLP

7 Times Square

New York, NY 10036

By: Matthew F Damm
Robert A. Siegel

Attorneys for Defendant

JOHNSON, Senior District Judge:

Presently before the Court the paintiff Air Line Pilots Association’s
(“ALPA” or “the Union”) applicationfor atemporary restraining order (“TROtp

enjoin the defendant United Airlines Inc. (“United’ or “the Airline”) from
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implementingits newrevised flight operation procedures on Friday September 30,
2011 (the “Scheduled Datg pursuant toUnited’s complete operational merger
with Continental Air Lines, Inc. (“Continental’) and known asthe “Phase I
changes.

ALPA allegesthatthe comprehensive nature Bhited’s Phase lichanges
far outstrips the actual training United hpsovided to its pilots Specifically,
ALPA charges that United has offered only compli@sed trainingagnd maintains
that the pilotsneed actuatlassroom training and/or use of training desite fuly
absorbtheregime change. ALPA further chargiéstthe Airline’s planof moving
forward on the Scheduled Dateotwithstandingthe Union’s expressed concerns
about the adequacy dtie training amounts t@ unilateral decisioron the part of
United concerning the content of pilot training violation of theparties’cadlective
bargaining agreement under the Railway Labor, ABtU.S.C.A. 8151 et seq(the
“RLA”"), the regulatory schemethat addresses, among other thindabor-
managemernissuedn the railway and airline industries.

ALPA filed a contractgrievancebefore an arbitrativgpanel known as the
United Pilots System Board ofdfustment (the Board”) on September 22, 2011,
seeking expedited review and sought United’s consestatothe inplementéon of
the Phase lichanges otil a decision from théBoard. United refused, andn
September 26, 2011, ALP#led a motion for a preliminary injunction before this
Courtseeking to enjoin the effective datetloé Phase Il changes pendinglecision

from the Board. On September 27, 2011, the parties consented to convert the
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motion to one for a temporary restraining or@MR0O”). The Court held a hearing
on the application on September 28, 2011After considering the parties’
submissons and oral argument, and for the reasons set forth be&lawA’s

application for a TRO is DENIED.
ANALYSIS

Injunctive relief “is an extraordinary and drastic remedy, one that should not
be granted unless the movant, by a clear showing, carries the burden of persuasion.”

Maruzek v. Armstrong, 520 U.S. 968, 972 (1997) (emphasis omitteider Rule

65 of the Federal Rules of Civil Procedurgaaty seeking a TRO @ preliminary
injunction “must demonstrate (1) the likelihood of irreparable injury in the absence
of such an injunction, and (2) either (a) likelihood of success on the merits or (b)
sufficiently seious questions going to the merits to make them a fair ground for
litigation plus a balance of hardships tipping decidedly toward the partgstom

the preliminary relief.” Fed ExpressCorp. v. Fed Espresso, In¢.201 F.3d 168,

173 (2d Cir. 2000)citations omitted) seealso Lynch v. City of New York 589

F.3d 94, 98 (2d Cir2009) (“[w]here the moving party seeks to stay governmental
action taken in the public interest pursuant to a statutory or regulatory scheme, the
. . . ourtshould not grant the injunction unless the moving party establishes, along
with irreparable injury, a likelihood that he will ste=d on the merits of his claim”).

The Courtfurther notes thatthe parties agree that tlestantdisputeis properly

characterized asminor” pursuant to the RLA’glistinction between “major” and



“minor” labormanagemendisputes.SeegenerallyElgin, Joliet & E. Ry. v. Burley

325 U.S. 711, 723 (1945)n the case of “minor” disputethe general rule is that a
union is not entitledaan orderpreserving the status quo pending the resolution of
thedisputeby anarbitrative panel, absent a finding that the union would suffer such
irreparable harm from denial of an injunction thatger arbitrative ruling in the

union's favor would ke meaninglessSeee.q, Brotherhood of Locomotive Engg

V. MissourtK.-T. R.R. Co, 363 U.S. 528, 5334 (19®); Local 553, TWU v.

Eastern Air Lines, In¢.695 F.2d 668, 675 (2d Cir. 1982)Local Lodge 2144

Brotherhood ofRy., Airline and S.S.Clerksv. Railway ExpressAgency 409 F.2d

312, 316-17 (2¢Cir. 1969.

Here,the Courtfinds thatALPA cannot beaits burden under the first prong
of the test for injunctive relfe ALPA cannot showt will suffer irreparable harnm
the absence othis Court enjoining United from pceeding with the Phase i
changeson the Scheduled Date. ALPA’s failure to demonstsaieh harm is
sufficient for the Court to den&LPA’s applicationfor a TRQ without the need to
address thsecond prong of the test orethalace of the parties’ argumentsee

Reuters Ltd. United Press Int’l, In@03 F.2d 904, 907 (2d Cir. 1990) (“a showing

of probable irreparable harm is the single most important prerequisite for the
issuance of a preliminary injunction.”).

ALPA’s case forirreparable harm in the absence of an injunct®two-
fold: (1) thepurportederosion of theBoard’'sremedial authority; and (2) tledleged

risk of diminishedlight safety. The Court finds that both lines of argument are too
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speculative—and thus insufficient in the Secor@ircuit where irreparable harm

justifying injunctive reliefmust be “actual and immineht Tucker Anthony Realty

Corp. v. Schlesinger, 888 F.2d 969, 975 (2d Cir. 1989) (internal quotations omitted);

seealsoJack Kahn MusicCo. v. Baldwin Piano & Organ Co604 F.2d 755, 759

(2d Cir.1979).

First, concerningALPA’s argumentthat absent an injunction tH&oard’'s
jurisdiction would be irreparably harmed, the Court findspecious For this
assertionto survivescrutiny the following propositionalso needdo be true:the
failure of a district courto preservethe status quo pending arbitrator’sruling on
a minor disputein and of itself, constitusarreparable harmThere is howeverno
support for this broad proposition in the cées®. Thethree casesLPA citesin

support of this branch of itsirreparable harmargumert—Brotherhood of

Locomotive Eng’s, 363 U.S. 5281.A.M. v. Eastern Air Lines, Inc., 847 F.2d 1014,

1019 (2d Cir. 1988) and Local Lodge 21489 F.2d 312-all pivot upon a finding

of “actualand imminent’harm tothe union employeesin those casesand not
merelyontheharm b the jurisdiction of the arbitrative bogher se

In Brotherhood of Locomotive Enkg, the Supreme Courapproved a

district court order requiring rail carrierto maintain the status quo pending
arbitration of certain proposed changes that would have eliminated uniorKjeps.
to that ruling was the lower courtfmding that the loss of union jolgas immnent,
and, as such, was an injusp irreparablethat a later arbitrative rulind'in the

union’s favorwould be but an empty victory.” Brotherhood of Locomotive Efg’
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363 U.S. at 534.The Supreme Gurt went on teemphasizedhat “[f[rom the point

of view of these employees, the critical point in the dispute may be when the change
is made, for, by the time of the frequently lethgjayed [arbitratidos] decision, it
might well be impossible to make them whole in any realistic sense” Id.
Similarly, in LA.M., the SecondCircuit affirmed anorder enjoiningan airlinefrom
decreasing the amount of tinaeshop steward could work on uniofrelated duties,
which included assistinginion employees with filing grievances, pending an
arbitrative rulingon the issue. Key to the decision was the district court’s finding
that thedemandor the steward’s assistance in procesgngployeegrievanceshad
significantly increased due to recent layoffs at the airliaed that without his
assistance employegievances would havgone unheard-an actual and imminent

harmto thoseemployees 847 F.2dat 1019. Finally, in Local Lodge 2144, the

Second Circuilsoaffirmed an orderestraining a railway carrier from moving its
operationpending an arbitrative limg onwhether union employeesane entitled to
a job transfer. Key to the ruling wake district cours finding that union
employees would suffer irreparable injury in tinemediateloss of jobs absent a
stay to permit the arbitratdime to decidethe issue 409 F.2d aB17-18. In short,
what ties all thesecases together ihe element missing here: namedyshowing
that ALPA’s pilots would personally suffeiactual and imminentinjury from this
Court’sdenial of an injunctionwhichwould rerder any potentialvictory for ALPA

before the Board meaninglefss its members



Second, concerningLPA’s argumenbf irreparable injury in the form of an
increasedrisk to safety the Court notes thaALPA concedes hat the Federal
Aviation Administration (“FAA”), the federal agency charged with airline safety
has already approved United’s comptliased training fothe Phase Ichanges At
oral argumentALPA’s counselneverthelessuggested that in seeking to enjoin the
implementation othe Phase Il changes the Scheduled Date, ALPA simply seeks
to hold United taa higherstandardf safetythanthe FAArequires. That mayvery
well be and the Court does not, in theodisagreewith counsel’s statemerthat
when it comes to airline &gy we shouldn’t “operate on hope However, here is
nothing in ALPA’s submissiongo support a finding that the FAA has somehow
beennegligentin carrying itsregulatory mandate, or to suggest ttied agency’s
oversight and/oconduct in the instant actigiaces it outsidéhe orbit ofdeference

it is entitled tounderChevron v. Natural Resources Defense Council, 467 U.S. 837

(1984). Seee.qg, Southeast Queens Concerned Neighbors Inc. v FAA, 229 F.3d

387, 394 (2d Cir. 200Qyecognized that the FAA is entitled @hevrondeference

in aviation matters)J. Andrew Lange. Inc. v. FAA208 F.3d 389, 3982 (2d. Cir.

2000) (same).In light of the FAA’s regulatoryauthority andon-going oversight of

all phases of the United and @mental mergerthe Court has no choice but to
deem the increase risk to safety ALPA alleges being too “remote and
speculative” to liftthe Union’s TRO application off the ground. The Court further

notes thatALPA'’s inability to substitute the FAA’s determination concerning the



adequacy of United’s computbased training with its own assessment is not
irreparable harm.

Therefore, becausALPA hasfailed to demonstrate irreparable hants,
request for aTRO as tothe implementation of the Phase Il changes the
Scheduled Datenust beDENIED. The Court has considered all of the additional
arguments advancdaly both parties, and find them unnecessary to dispense with
this instantapplication, as ALPA’s faille to demonstrate irreparable harm is

dispositive.

CONCLUSION
For the foregoing reasom&L.PA’s motion fora TROenjoining Unitedrom
implemening its revised flight operations policies and procedures Foitday

September 30, 2015 DENIED.

SO ORDERED.
Dated: September 22011 /sl
Brooklyn, NY STERLING JOHNSON, JR.

Sernor United States District Judge



