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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ X
ANDREA S. JONES :
Plaintiff,
-against : MEMORANDUM & ORDER
: 11-CV-04857(SMG)
AMR AMERICAN AIRLINES, INC., :
Defendant :
_____________________________________________________________________ X

GOLD, STEVEN M., U.S.M.J.:
INTRODUCTION

Plaintiff Andrea S. Jones, who is proceeding pro se, brings this action alleging
discrimination in employment pursuant to Title Vi the Civil Rights Act of 1964. 42 U.S.C.
882000e to 200047; Docket Entry 1, Complaint (“Compl.”). Plaintiff alleges thaAmerican
Airlines, Inc. (“American Airlines”)discriminated against her on account of her rgemder,
and colorandsubjected her to a hostile work environmbpemployingand not terminatingn
individual who madean inapproprate racialcommentabouther. Compl.at 3 7, 6 114-5.
Plaintiff complained to both American Airlines and the United St&qsal Employment
Opportunity Commission (“EEOC”). Compt 4 110, 67 5. The EEOC issued a Dismissal
and Notice of Righto Sue to plaintiff on Jun27, 2011. Complat 8-9. Plaintiff filed this
action on October 3, 2011Defendantnow movesfor summary judgma. Docket Entry 56.
The parties have consented to the assignment of this case to me for all purposes. ridoeket E

50, 51. For the reasons stated below, defendant’'s motion for summary judgment is granted.
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FACTS

Theparties have submitted statements of material fagtsuant to Local Civil Rule 56.1.
SeeDocket Entries 5&¢, Defendant’s Rule 56.1 Statement (“Def. 35.54-2, Plaintiff's Rule
56.1 Statement (“Pl. 561 Plaintiff, however, has failed to comgdlylly with the requirements
of the rule. Local Rule 56.1(a}ates tha&a party moving for summary judgmenustprovide “a
separate, short and concise statemenbf the material facts as to which the moving party
contends there is no genuine issue to be tried.” Defendant has dddefset.1. The rule
further requires the party opposing summary judgmestitbanita response to each numbered
paragraph in the statement of the moving party, and if necessahgrd &nd concise statement
of additional material facts as to which it is contended that there exists a geaua®ibe
tried.” Local Civil Rule 56.1(b) Each statememhust be followed by citation dmissible
evidence.Local Civil Rule 56.1(d).Plaintiff has submitted a countstatement of material
facts but itincludes neither statements of additional material facts nor cisdb@dmissible
evidence PI. 56.1.

A Court may consider any facts not pesly controverted as admittetiocal Civil Rule
56.1(c). However, gpers submitted by a party proceedimg semust be liberallyconstrued.
Burgos v. Hopkinsl4 F.3d 787, 790 (2d Cir. 1994). Accordingly, | overlaokfailure of
plaintiff to fully comply with Local Civil Rule56.1 and evaluate defendant’s motion in light of
any facts in the partiesubmissions and exhibitisat would be admissible if put forth at trial

The pertinent facts are largely undisputedmerican Airlines Group, Inc. (“AAG”) is a

publicly traded holding company. Def. 56.1.9 Defendant American Airlineand Envoy Air

1 The facts set fortn the textare undisputed unless otherwise indicated and are drawn primarily from
Defendant’s Local Rule 56.1 Statement of Undisputed Rectgell as plaintiff SComplaint,herdeposition
testimony, andher Affirmation in Opposition to Motion for Summary Judgment. Docket Esittie567, 65, 69.
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Inc., which does business as “American E4Aglee both wholly owned subsidiaries of AXG.
Def. 56.1 2. American Airlineasserts that has no authority to hire, supervise, discipline, or
terminate American Eagle’'s employees. Def. 5641 fAmerican Airlines further states that it
does not include any American Eagle employees on its payroll or maintain pérsocongs for
American Eagle’s employees. Def. 56.1% 5.

American Airlines has employgaaintiff, Andrea S. Jones, who is Africamerican, as
a flight attendansince 2000. Def. 56.1 § ®laintiff's complaint arise®ut ofa comment that
she contends was made Janice Barnikow,@American Airlines employesometime between
2009 and 201Wwhile Barnikowwason furlough from American Airlines ansorking for
American Eagle and attendiag American Eagle training class. Def. 56.1 | 8; Coat8. 4;
Jones Dep., Docket Entry 69-1, 56:17-57:P3aintiff was no presentbut heard from “people”
who “were talking” thatduring the clasBarnikow referred to her as a “black bitchDef. 56.1
11 8, 10; Complat 6 14; Jones Dep. 58:9-22. Around May 23, 2Qdlaintiff became aware
that Barnikowwasagain working as a flight attendant for American Airlines. Def. 56.1, 7 11
Compl.at 6 74; Jones Dep. 77:2-23. On May 26, 2011, plaisgfit an email to henanager
guestioning how it was possible for Barnikow to be employed by American Aiditers

making a racially derogatory commeridef. 56.1 § 12, Compl. at 6-7 § 5; Compl. ERecket

2 Plaintiff assert$n her submissionthat her claim is against AAG (formerly AMRPocket Entry 23 at 1.
Throughout this litigationthe appearing defenddmas been American AirlineBecause this distinction does not
affect the outcome of the case, | do not addidasther.

3 Onefactthat does appear to be genuinelylisputeis whether American Airlinesefuses to allow
individuals terminated by American Eagle for violaicompany policyto workat American Airlines. Defendant
maintains thatdthough they arevholly owned subsidiaries of the same parent compamerican Arlines and
American Eagle are independent companies with individual headquarteegyanaant teams, andrpennel
policies. Def. 56.1 8. American further asserts thatacksauthority to supervise, discipline or terminate
employees of American Eagl®ef. 56.1 4. Plaintiff, however, alleges that her Flight Service manager, Madeline
Collazo, admittedhat“no one who is fired from American Eagle is permitted to work at Amerddimes.” Pl.

Aff. In Opp. to Mot. For Summ. J.,dzket Enty 65 at 1 Jones Depl1343-16. For reasons discussed below, this
dispute of fact is immaterigdnd | therefore do not consider fOnly disputes over facts that might affect the
outcome of the suit under the governing law will properly precluderivy of sunmary judgment.Factual
disputes that are irrelevant or unnecessary will not be counfediérson v. Liberty Lobby, Inel77 U.S. 242, 248
(1986).



Entry 1at22. Plaintiff complained to her supervisor, company representatives, and union
representativegbout Barnikow’s employment. Def. 56.1 § 13; Compl. at{ff5-8. American
Airlines did not terminate Barnikow fdhe discriminatory comment plaintifiileges she made
while at American Eaglehowever, on September 19, 20Ainperican’s Flight Service Purser
Manager Maria Rutigliang met with Bariikow to remindherof American Airlines’
commitment to diversity and equal opporturatyd its refusal to tolerate discrimination and
harassmentndto secure Barnikow's commitment teege policies. Def. 56.1  1Rutigliano
Decl., Docket Entry 564.

Plaintiff specifically recalls only two encounters wigarnikow after the alleged incident
during the American Eagle training cladlef. 56.1 § 15; Jones Dep. 95:24-96:10. On July 31,
2011, plaintiff encountered Barnikow at LaGuardia Airpattere sk was “civil and smiling”
and attempted to greet plaintiff and engage her in conversation. Def. 56.1 § 16; Jones?bep. 78
83:20. Plaintiff responded by askirfyyhy are you speaking to me?” and walking away. Def.
56.1 1 17 Jones Dep827-83:20. Plaintiff reported this encounter to American Airlireesd
asked, “when will she [8rnikow] be fired?” Compl. Exs., Docket Entry 1 at Plaintiff
alleges that, on a later datlee cannot specifically recall, Barnikow called her a “bitch” without
makingreferencdo herrace Def. 56.1 I 18Jones Dep. 84:15-94:8. Plaintiff did not regbrs
incident to American AirlinesDef. 56.1 § 19Jones Dep94:21-95:23.

Plaintiff complained byelephoneto the EEOCabout Barnikow. Def. 56.1 | 20,;24
Jonedep 18:19-21:5.The EEOOhotified American Airlines that plaintiff had filed a Charge
of Discrimination and that the allegations were limited to harassment on the basis. oDed.

56.1 1 28Vickerman Decl. and EEOC Notice of Charge of Discrimingtidocket Entry 56-5.



On June 27, 2011, the EEOC issued a dismissal and Notice of Rights. Def. 56.1 1 29; Compl.
Exs., Docket Entry &t 8

In addition to her complaints about Barnikdwaintiff alleges thatormer TWA flight
attendants who are curtgnemployed by American Airlineshaintain a secret website that they
use to harass and libel her. Def. 56.1  25; Coatpl.9[8. Plaintiff has only seen content from
thewebsitetwice, though, and on neither occasion did the welbsference ragen fact, on one
occasionit did not even reference plaintiff. Def. 56.1 § 28nes Depl18:2-125:12 Plaintiff
does not recall mentionirthe websitan her complaint to the EEOC. Def. 56.1 § 26nes Dep.
37:18-39:17. @ the first occasigrthe material referenced another American Airlines employee
and encouraged people not to voteHion in a union electionJones Depl118:2-18. Onhe
second occasion, another flight attendant gave plaapifintoutthatpurportedlycamefrom the
websiteandsaid “harassed by flight attendant Andrea Jones,” but the paperlager in
plaintiff's possessionJones Depl1195-122:9. Plaintiff also alleges that she was told by other
flight attendants that the website contained information detailing $tappdopleould take to
get plaintiff fired. Jones Depl122:10-123:17.

Finally, daintiff maintains thatdnce filing this lawsuit she has been subjected to a
constant stream of retaliation and discrimination, statmg life becane tougher at American.
Like they were trying to drive me insane. Just like everything becamsuan idust picking on
me. They don't pick on anyone else. The never picked on [Barnik@whes Dep. 150-14;
see alsq@ones Depl46:18-153:9. Wheasked to identify specific instances of discipline
imposed on hesincefiling this lawsuit, thoughplaintiff stated only thashe wadrequently told
to watch her delivery and toaad to be respectful of otheesdirective that she claims was

nevergivento oher employees. Jones Dd»2:18-155:10.



On October 8, 2015, phatiff provided the Court witlh newEEOCcomplaintshe filed
allegingthat, since commencinthis suit, she has beebullied into transferring home bases and
demoted. Docket Entr67. Plaintiff has not sought to amend her complaint to add these
allegations oprovided the Court with any indication that the@®C has issued her a Notice of
Right toSue.

DISCUSSION

Summary Judgment Standard

To prevail on a motion for summajydgment, the moving party must establish that
“there is no genuine dispute as to any material fact” and that, in light of th@utedidacts, “it
is entitled to judgment as a matter of law.” Fed. R. Civ. Ra)58Vhen evaluating the motion,
the evidence presented must be viewed in the light most favorable to the party opposing
summary judgment, and a#tasonabléenferences must be drawn in that party’'s favBee
Giannullo v. City of New YoriB22 F.3d 139, 140 (2d Cir. 2003) (citiAgickes v. S.HKress &
Co, 398 U.S. 144, 157 (1970) aAdderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986));
Maharishi Hardy Blechman Ltd. v. Abercrombie & Fitch (292 F. Supp. 2d 535, 540
(S.D.N.Y. 2003). Simply put, summary judgment must be denied “digpite about a material
fact is ‘genuine,’ that is, ithe evidence is such that a reasonable jury could return a verdict for
the nonmoving party.’Anderson477 U.Sat 248.

A partyasserting that a fact either is or cannot be genuinely disputed must gshpport
assertion by citing to material in the record. Fed. R. Civ. P. 56(c)(1]J(¢.cited materials
must be presented in a form that would be admissible in evidemcal thus, “[a]n affidavit or

declaration used to support or oppose a motion must be made on personal knowledge, set out



facts that would be admissible in evidence, and show that the affiant or declamnpetent to
testify on the matters stated.” Fed.@v. P. 56(c)(2) and (4).

Because plaintiff is procéeng pro se, the Court is required to view her submissions
using a somewhat more lenient standard than if they were drafted by cddasws v. Kerner
404 U.S. 519, 520-21 (197Burgos v. Hopkinsl4 F.3d 787, 790 (2d Cir. 1994). Thagiency
is warranted becaus@mplicit in the right to seHrepresentation is an obligation on the part of
the court to make reasonable allowances to protect pro se litigants from ieatfaifeiture of
important rights becausd their lack of legal training. Traguth v. Zuck710 F.2d 90, 95 (2d
Cir. 1983). Nevertheless, the right to proceed pro se “does not exempt a party fromacawapli
with relevant rules of procedural and substantive lald.”(interral citationsand quotations
omitted). Accordingly, plaintiff is bound by the we#lettled case law holding that facts asserted
in opposition to summary judgment must be supported by citation to admissible evatehce
that “[the mere existence ofsgintilla of evidence in support of the plaintiff's position will be
insufficient; theremust be evidence on which the jury could reasonfadyfor the plaintiff’
Anderson477 U.S. at 252,

Il. Hostile Work Environment

Plaintiff asserts a hostile work environmetaim predicatd on racediscrimination®

Title VIl statesthat“[i] t shall be an unlawful employment praetifor an employer (1) to . . .

discriminate against any individual with respect to his compensation, termsjaus)chr

4Plaintiff was served with the Notice to Pro Se Litigant who Opposes a Miiicsummary Judgment
requred by Local Civil Rule 56.2. See Docket Entry%6

5 In her complaintplaintiff alleges discrimination based on race, gender, and color; heraiatrtplhie
EEOC though,was limited to discrimination on the basisrate. Compl.at 3 {7; PIl. 56.1 128; EEOC Notice of
Charge Docket Entry 566 (indicating only race under “circumstances of alleged discriminatidpigintiff
likewisetestified at hedepo#ion that her suitd limited to discrimination based on race. Jones Dé@:612.
Therefore plaintiff's suit is limitedto allegations of discrimination based on ra&=OC v. Sterling Jeglers, Inc,
2010 WL 86376, at *3 (W.D.N.Y. Jan. 6, 2010) (quotiigntes v. Vail Clinic, In¢.497 F.3d 1160, 1166 (i0Cir.
2007)).



privileges of employment, because of such individual's race . . ..” 42 U.S.C. § 2@)Q¢-
To be actionable undditle VII, workplace harassment based arerenust be “so severe and
pervasive as to alter Plaintiffs’ conditions of employmer&tépheny v. Brooklyn Hebrew Sch.
for Special Children356 F. Supp. 2d 248, 262 (E.D.N.Y. 2005) (citihayris v. Forklift Sys.
Inc., 510 U.S. 17, 21 (1993) attuzv. Coach Stores, Inc202 F.3d 560, 570 (2d Cir. 2000)
Moreover, the harassment must in some way be attributable to the employer.o Bugseed
on a claim of racial harassment premised on a hostile work environment, “a plairgiff m
establish two elements: (1) that the workplace was permeated with discriminétorgation
that was sufficiently severe or pervasive to alter the conditiorteegffork environment,” and
“(2) that a specific basis exists for imputing the conduct that created the hosiile wo
environment to the employerStepheny356 F. Supp. 2d at 262 (quotiRgtrosinov. Bell
Atlantic, 385 F.3d 210, 221 (2d Cir. 2004internal citationand quotationsmitted).

The determination of whethemhastile environment so severe as to give rise to a legal
claim“has both an objective aradsubjective component: ‘the misconduct must be severe or
pervasive enough to create an objectively hostile or abusive work environment, artirtie vi
must also subjectively perceive that environment to be abusiM&ark v. Brookdale Univ.
Hosp, 2005 WL 1521185, at *20 (E.D.N.Y. 2005) (quotingtrosing 385 F.3d at 221).
Relevant factors include “the frequency of the conduct, its severity, whethes physically
threatening, and whether it interfered with the employee’s work peaftoen” Stepheny356 F.
Supp. 2d at 262. “Conduct that is ‘merely offensive’ and ‘not severe or pervasive enough to
create an objectively hostibr abusive work environments environment that a reasonable
person would find hostile or abusive—is beyond Title VII's purviewl trres v. Pisanp116

F.3d 625, 631 (2d Cir. 1997) (internal citations omittedgcordingly, the “mere utterance of



an ... epithet which engenders offensive feelings in an employee does not syffatfentlthe
conditions of emjpyment to implicate Title VII. Schwapp v. Town of Avphl8 F.3d 106, 110
(2d Cir. 1997)internal citationsand quotationsmitted) Rather,[flor racist comments, slurs,
and jokes to constitute a hostile work environment, there must be more than a few isolate
incidents of racial enmity.’ld. (internal citations and quotations omitted).

A. Whetherthe Harassment Was Based on Plaintiff's Race

Plaintiff complains about one incident of name calling invohangference to her race
The comment is attributed by plaintiff to Janice Barnikow, who was not employeddnddat
at the time it was made. Moreover, plaintiff did not herself hear the allegaiy remark and
has not submitted an affidavit from anyone who dithin@iff recallsonly two subsequent
encounters with Barnikow, only one of which she reported to American Airlines. Ohbang
first incident plaintiff was dismissive in response to Barnikow’s attempt to be potite a
conversational with her. On the second, unreported occadsamtiff claims that Barnikow
called her a bitchbut made noeference to her race.

In addition to her complaints about théseractionswith Barnikow plaintiff makes
allegations about secret TWA website. [&ntiff, though has rever accesseitie websiteand
has only seen pages purportedly printed fipmone of which made any reference to race
Furthermore, plaintiff testified that she believes that the website says negatgseahout all
American Airlinesflight attendantsand that the websispecificallyhostednegative comments
about two other flight attendants, Laz and Sharon, who are Latsh@aucasianJones Dep
127:9-129:5. At one point during her depositi@haintiff testifiedin response to questioning
aboutthe secret websitas follows:

Q: Did you think that — well, do you contend that the piece of paper you saw that said that
you harassed flight attendants was put together because you're black?



A: | sure hope not. | don’t know why they put it together. | hope not.”
Tr. 124:17-23.

As these facts demonstrate, wedence supports an inference of race discrimination
only with respect to one remark made by Bamaikmade attime whenBarnikowwas
employed elsewhere.

B. Whether the Conduct W&gvere or Pervasive

As discussed abovplaintiff’'s hostile work environment clains deficient becausewith
the exception of oneomment she does not allege ahgrassment based on her rzaed
becauslaintiff lacks personal knowledge tife onealleged racdbasedcomment a well as
much of the othelnarassment she describdlaintiff’'s claim would fail even absent these
deficienciesdbecause the harassmehe allegesvas not sufficiently severe or pervasteebe
actionable Plaintiff plainly alleges that she subjectivedgrceiveserwork environment to be
abusive. Compl. at (alleging that defendant has rendehed workplace “unsafe and vicious”
and that the impact on her “is emotionally draining and torturing”). However, a hostke w
environment claim alsoequires proof that a workplace isjectivdy abusive. Mark, 2005 WL
1521185, at *20.Plaintiff’'s claim is predicated on Barnikow’s atance of “black bitch” one
time, outsideof plaintiff's presence, andthile employed by different airline. Even when
viewed in the context of the additional harassment allegkd-twoin-person interactions with
Barnikow and the two sightings of content from the webspkintiff's claim fails as a matter
of law. Plaintiff complains of a total of five incidentsnly one of which had any raciaspect.
These events, even assuming they occurred just as plaintiff corgenply,cannot support a

finding that plaintiffconfronted an objectively hostile work environment.
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Factssimilarto those alleged here were presentedhan v. Abercrombie & Fitch, Inc.
35 F. Supp. 2d 272, 277 (E.D.N.Y. 1929)d, 201 F.3d 431 (2d Cir. 1999). Khan, plaintiff
was referred to as a “black bitchh one occasiohy a coworker. Th€ourtgranted summary
judgment to the employer, holding th@aintiff's “single allegation of discrimination does not
give rise to a claim of hostile work environmé&nkhan, 35 F. Supp. 2d at 27%eealsq e.g,
Richardson 180 F.3d at 440 (allegations amsufficient as a matter of law wheoaly threeout
of fifteen incidents have any racial overton&jtliams v. Cty. of Westchestdr71 F.3d 98, 101
(2d Cir. 1999) (noting that a hostile work environment claim requires “more thanisdieted
instance of racial enmity”)(citation omittedBtepheny356 F. Supp. 2d at 264 (holding that
co-worker'sutterance of a comment with racial overtones five times over five months when
viewed in context faflas a matter of law)}bidekun v. NYC Transit Auti998 WL 296372, at
*6 (E.D.N.Y. June 4, 1998¢ismissing plaintiff's claim that a supervisor on one occasion called
him a foreigner and made reference to his accent)

C. WhetherDefendant’s Response to the Alleged HarassasEffective and

Remedial

Evenif plaintiff hadraisedmaterial issug of fact about whether she was subjected to
harassment based on her race and whétheharassmentas severe or pervasivgr claim
would still fail because she has not raisettaterial issue of fact about whether defendant failed
to take effective and remedial action in response to her complaints. An empédyardws of a
hostile work environment has a duty to take reasonable steps to remilyridy v. New York
Univ. Coll. of Dentistry 57 F.3d 243, 249 (2d Cir. 199&)ting Snell v. Suffolk ty., 782 F.2d

1094, 1104 (2d Cir. 1986)Because laintiff and her alleged harassare coeworkers, defendant
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may be foundiable only if it “either provided no reasonable avenue for complaint or knew of
the harassment but did nothing about Murray, 57 F.3d at 249nternal citations omitted)

Defendant haa complainprocedure and an antisgrimination policy which plaintiff
knew about and invoked. Compl. at 6-7, 14-23, 25328ps Depl76:10-177:10. Accordingly,
unlessdefendant failed to take reasonable stegltlress plaintiff's complaint dfarassmenit
maynotbe heldiable. The evidence is undisputed, though, that defendant responded to
plaintiff's complains. Maria Rutigliano, employed by American at the relevant time as a Flight
Service Purser Manager, met with Janice Barnikovor about September 19, 2011, aediser
of defendant’'s commitment to diversity and equal opportunity in thephar& and secuad
Barnikows commitment to complying with American Airlines’ policieBef. 56.1 § 14
Rutigliano Decl, Docket Entry 56-4. Following her complaints lgintiff interacted with
Barnikow onlytwice. Def.56.1 § 15.During the first interactionwhich occurred before
Rutigliano meéwith her, Barnikowwas civil and polite to plaintiff. De66.1 § 16; Jones Dep.
78:2-84:4. On the second occasion, which plaintiff did not report to defendant, Barnikow
allegedlycalledplaintiff a “bitch.” Def.56.1 { 18.

American Airlines had no reasongaspecthat Rutigliano’s meetingiith Barnikowwas
anything bussuccessfubecause thsinglenegativeinteraction that plaintiftlaims shéhad with
Barnikowafter the meeting weninreported. The documents plaintiff submits to demonstrate
that she complained to American Airlines each predate defendant’s meetirgpwitkow.
Compl.Exs.at 1123. Finally, &hough plaintiffalso complains of constant hasagent
emanating from the secret TWA website, bhe not identified any facts that would be

admissible at trialo support her allegations.

8 Although plaintiff disputes paragraph 14 of defendant’s Rule 56.1 staternentpss not cite to any
evidence that contradicts the representations in Rutigliano’s declarmithere appears to be none in the record
submitted by the parties @onnection with the pending motion.

12



The evidencehus shows that defendant investigated and teakonableemedial action
in response to plaintiff'samplaint. While plaintiff argues that Barnikowwauld have been
terminated, Compl. at 7 § 6, the law does not recauich a resultGonzalez v. Beth Israel Med.
Ctr., 262 F. Supp. 2d 342, 355 (S.D.N.Y. 2003) (holding that an employer’s remedy “need not
necessarily expel the harasser from the work environment to be effectiveheuitrahould be
‘sufficiently calculated to end the harassméntquotingMurray, 57 F.3d at 250 Crediting
plaintiff's verson of the facts, the only behavior by Barnikow with racial overtones occurred
while Barnikow was employed by American Egaglad Barnikows employment with American
Eagle was terminatedCompl. at 6  4With respect to AmericaAirlines, there is no evidence
that Barnikow engaged in any rabased harassment after her meeting with Rutigliano.
Accordingly, plaintiff has failed to adduce evidence sufficient to support hétehesrk
environmenclaim.

1. Defendant’s Other Arguments for Dismissal

Defendantaises several dditional grounds for dismissal. Defendangueghat plaintiff
failed to exhaust her administrative remedies, that plaintiff's complaint to th€ EES
untimely, and that there is no basis to impute any liability for Barnikowtesratant to American
Airlines. Because | conclude for the reasons discussed above that summary judgment is
warranted on the merits, | do not reach these additional arguments.

V. PostLawsuit Allegations

Plaintiff alleges thatafterfiling this lawsuit she was mrssured into transferring bases.
Docket Entry 65 at 2 (after complaining to her union and being advised to transfer bases,
plaintiff stated: “I voluntarily transferred to Miami for the salf my own sanity . . .”); Jones
Dep. 168:10-169:3 (I transferred to get away from them. It's not voluntarsic]tyas run
out, when you wergsic] run out of somewhere”). Plaintiffasalso submitted a copy of a
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complaint that she filed with the EEOC alleging retaliation by defendant following the
commencement of this lawsuit. Docket Entry &1aintiff contends in her EEOC complaint that
she “was bullied into resigning from her position at work,” but it is diean theentire
document that, while plaintiff contends she was forced to change positions, shesremai
employed by defendant. For example, plaintiff states in the same documéftidtiais day, |
still have the same supervisor” and contends that “I am lealassl tarnished daily.” Docket
Entry 67 at 1, 3. Rintiff has not submitted a Notice ofght to Suefrom the EEOC with
respect to her more recent clamoy has she sought to amend her complaifiteat any
pleading in this Court alleging a retala@ti claim. Accordingly, the fact that plaintiff has filed a
new EEOC complaint is not a basis for denying defendant’s motion for summarygoidgm
CONCLUSION

For the foregoing reasons, defendant’s motion for summary judgsngrrantedn all

respects.The Clerk of Court shall enter judgment accordingly.
SO ORDERED.

Isl
Steven M. Gold
United States Magistrate Judge

Brooklyn, New York
6/10/2016
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