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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Petitioner,
ORDER DENYING RULE 60(b) MOTION
- against FOR REL |EF FROM 9/4/2014 ORDER
UNITED STATES OF AMERICA No. 11 CV 4859 PKC)
Respondent

PAMELA K. CHEN, United States District Judge:

Thelengthyprocedural history of thisabeas actionis summarized in the Honorable John
Gleesons Order dated September 4, 2019/4/14 Order”) which dened Petitioner Adrian
Payne’smotion for leave to amend hseviouslydenied§ 2255 petition to add three additional
claims. (Dkt. 30.) Thesethreeproposedlaims were as follows{1) that Petitioner’s trial counsel
was ineffective for failing to convey information t@tRioner regarding a possible plea deal; (2)
that the two murdein-aid-of-racketeering counts of which he was convicted shoulé haen
dismissed as timbarred under the fivgear statute of limitations provided by 18 U.S8§3282
and (3) a nebulousthird ground, ofwhich Judge Gleesostated “to the extent that it can be
discerned[it] appears to be yet another argument fRatitioner’s] murder convictions should
have been dismissed as timerred.” (Id. at ECF 35.) With respectto the second and third
claims Judge Gleeson denidglave to amend as futile because “on direct review[,] the Second

Circuit already ‘reject[edPayne’s contention that the fiyear statute of limitations barred his

1 Before filing the instant motion, Petitioner had earlierdfi'smotion for reconsideration
of the 9/14/14 Order, (Dkt. 31), which Judge Gleeson summaeityed on October 9, 2014.
Petitioner thereafter moved for a certificate of appealabilitit.(B2), which the Second Circuit
denied on May 27, 2015 (Dkt. 33). On June 29, 2016, Petitioner filethgtant “Motion to
Reopen 2255 Proceedings Puansito Rule 60(b)(6),” seeking relief frofudge Gleeson'’s 9/4/14
Order. (Dkt. 34 (“Br.”).) On August 12016, this case was reassigned to me.
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prosecution . . . for the murders . . . in the aid of racketeeringd” a{ ECF 5(quoting United
Satesv. Payne, 591 F.3d 46, 59 (2d Cir. 2010)i)is Judge Gleeson’s rulings dimese two claims
that Petitioner seeks to have this Court revisit rfow.

Petitionerseeks relief from Judge Gleeson’s rulings on these two clander Federal
Rule of Civil Procedure 60(b)(6), which permits a couwt “telieve a party or its legal
representative fromaln] ... order. .. [for] any [ ] reason thafifssrelief’ aside fronthereasons
enumerated iRule60(b)(1)}(5) (e.g., mistake, inadvertence, surprise or neglect; newly discovered
evidence; fraud)Petitionerasserts that tHeecond Circuit’s decision Matthewsv. United Sates,
622 F.3d 99 (2d Cir. 20183which came down after Judge Gleeson’'s decisioRatitioner’s
original criminal proceedingJnited Satesv. Hunter, No. 05cr-188, 2008 WL 268068&.D.N.Y.
2008) and the Second Circuitaffirmanceof that decisionn Payne, 591F.3d 46, dated January
5, 2016—constitutesian intervening change of controlling lawhat would have altered the two
courts’ rulings that his murden-aid-of-racketeeringounts were not timbarredunder the five
year limitations period i18 U.S.C83282 (SeeBr. at ECFL, 6.)

The Courthas reviewed/atthews anddisagrees Matthews did not involve interpretation

of 18 U.S.C. § 328ar 18 U.S.C. § 3282 Indeed the Second Circuit made clear thatMatthews

2 Evenconstruing Petitioner’s 60(b)(6) Motion broadige Court findsho indication that
Petitioneris challengng the portion ofludge Gleeson%/4/14 Ordedenying leave tadd a claim
that Petitioner’s trialcounsel was ineffective for failing to convey information Retitioner
regarding a possible plea dedlherefore, the Court does not revisit that ruling here.

3 Section 3281, which provides for no limitations period foy affense “punishable by
death’ was found by Judge Gleeson and the Second Circuit to govern3serBayne, 591 F.3d
at 59(“Because § 1959(a)(Ithe mureersin-aid-of-racketeering count fowhich Petitioner was
convicted]provides that a person who ‘murders’ in aid of raekehg may be ‘punished . . . by
death,”we conclude that the indictment for that offenssy be foundat any time without
limitation,” 18 U.S.C. § 3281) By contrast, Section 3282 provides for aefixear limitations
period unless otherwise provided by law, and was the provik&tinPetitioner unsuccessfully
argued applied to his offenses of conviction.



opinion ‘deals only with the Grand Jury Clause and Federal Rule of Giiffmcedure 7(a)(1).
Matthews, 622 F.3d at 103 n.IThe Second Circuih Matthews alsoreaffirmed Payne's holding
that“for thepurposes of the indefinite limitations period provided byJ18.C. § 3281, an offense
is ‘punishable by death’ when the statutghorizes death as a punishmerggardless of whether
the particular defendant is death eligibldd. Thus, Matthews is not onlynot an “intervening
change of controlling layv but it actuallyreaffirmed the key holding iRayne that Petitioner’s
two murderin-aid-of-racketeering counts are considered “punishable by deatitfiin the
meaning of 18 U.S.C. § 32&hdthus notsubject to th&ection3282five-yearlimitations period.
CONCLUSION

For the foregoing reasorRetitioner’s motiorfor Rule 60(b)(6) reliefs DENIED.

SO ORDERED.

/sl Pamela K. Chen
Pamela K. Chen
United State®istrict Judge

Dated:October 112016
Brooklyn, New York
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