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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

EDWARD WEBER,

Aaintiff, MEMORANDUM & ORDER
11-CV-5083(MKB)

V.
CITY OF NEW YORK, NEW YORK CITY
DEPARTMENT OF EDUCATION, LASHAWN
ROBINSON, as Principal drownsville Academy
High School, LANA PHILLIPS, as Assistant
Principal of Brownsville Academy High School,
and KATWONA WARREN, as Assistant Principal
of Brownsville Academy High School,

Defendants.

MARGO K. BRODIE, United Sites District Judge:

Plaintiff Edward Weber broughihe above-captiomeaction against Defendants City of
New York (the “City”), the New York City Dgartment of Education (“DOE”"), Principal
Lashawn Robinson (“Robinsondhd Assistant Principals ha Phillips (“Phillips”) and
Katwona Warren (“Warren”) of Brownsville Aaclemy High School (“Brownsville Academy”),
alleging claims of age discrimination, religiousaimination and retaliation in violation of the
Age Discrimination in Employment Act (“ADEA”)Title VII of the Civil Rights Act of 1964, 42
U.S.C. 8§ 2000et seq(“Title VII"), the New York StateHuman Rights Law, N.Y. Exec. Law
§ 290et seq (“NYSHRL"), and the New York City Hoan Rights Law (“NYCHR"). Plaintiff
also alleges equal protectiorarrhs in violation of the Foteenth Amendment of the United
States Constitution pursuant to 42 U.S.@983 and in violation of the New York State
Constitution. Defendants moved for summary juégt on all claims. The Court heard oral

argument on July 26, 2013, and, at oral argumesipidsed Plaintiff's age discrimination claims
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pursuant to the ADEA, NYSHRL and NYCHRL #&sall Defendants, and equal protection
claims in violation of the Fourteenth Amendrhand the New York State Constitution as to the
City. For the reasons set forth below, @aurt grants Defendants’ motion for summary
judgment as to all other claims.

I. Background
a. The Parties’ Employment at Brownsville Academy

Plaintiff, a high school teacher, has beemployed by DOE since 2001. (Def. 56.1  1;

Pl. 56.1 7 13 Plaintiff began working as a chennisteacher at Brownsville Academy in

! Pursuant to Local Civil Rule 56.1(d) okthocal Rules of the United States District
Courts for the Southern and Earst Districts of New York, “[edch statement by the movant or
opponent [of a summary judgment motion], udihg each statement controverting any
statement of material fact, must be followedchgtion to evidence which would be admissible,
set forth as required by Fed. R. Civ. P. 56(d)dcal Civ. R. 56.1(d). Plaintiff submitted a
Counter-Statement of Material Facts (“Plaintiff's 56.1 Counter-Statement”) to Defendants’ Rule
56.1 Statement in which, with the exception of on@agiaph, Plaintiff failed teite to evidence.
(SeePl. 56.1 7 106.) Statements without citatiorevidence may be properly ignored by the
Court. See, e.gFeis v. United State894 F. App’x 797, 799-800 (2d Cir. 2010) (holding that a
district court may “decline[] téconsider as disputed any statement supported by admissible
evidence to which Plaintiff objectbut does not support with evidefigguoting Local Civ. R.
56.1(d))); Topalian v. Hartford Life Ins. CoNo. 10-CV-1965, 2013 WL 2147553, at *1 n.2
(E.D.N.Y. May 16, 2013) (“To the ¢ant that the parties hatailed to cite to admissible
evidence in support of factuadsertions in their respective Rule 56.1 Statements and Responses,
the court has disregarded such umsuped factual assertions.” (citi@@annullo v. City of New
York 322 F.3d 139, 140 (2d Cir. 2003preat Am. E & S Ins. Co. v. Hartford Fire Ins. CNO.
09-CV-10010, 2012 WL 3186086, at M3 (S.D.N.Y. Aug. 3, 2013s amendedug. 9, 2012)
(deeming as admitted each paragraph of thendant’s Rule 56.1 statement for which the
plaintiff’'s counterstatement wamt followed by a citation to awissible evidence). However,
Plaintiff's failure does not relieve Defendantsloé burden of showing th#ttey are entitled to
judgment as a matter of lavieee Vermont Teddy Bear Co., Inc. v. 1-800 BeargranB3Za.

F.3d 241, 244 (2d Cir. 2004) (“[T]he district coumay not rely solely on the statement of
undisputed facts contained in t@ving party’s Rule 56.1 statement.must be satisfied that
the citation to evidence in the record supportsageertion.” (citation omiéd)). The Court will
deem admitted those facts in Defendant£dldrule 56.1 Statement that are supported by
admissible evidence in the record and for WHtaintiff has offered no objection supported by
citation to evidenceSee Zhengfang Liang v. Cafe Spice SB, 8id F. Supp. 2d 184, 191 n.1
(E.D.N.Y. 2012)Battle v. Day Care Council,ocal 205, DC 1707 Welfare Fundo. 11-CV-
4043, 2012 WL 3055574, at *1 n.1 (S.D.N.Y. July 26, 20T2ylor & Fulton Packing, LLC v.



Brownsuville, Brooklyn, in September 2005. (Dg&6.1 1 3; Pl. 56.1 1 3.) Brownsville Academy
is a transfer high school theg¢rves students who are over-age under-credited. (Def. 56.1

1 5; Pl.56.1 15.) Joanne Nabors, who was Rrahaf Brownsville Acadmy at the time, hired
Plaintiff to teach chemistry. (Def. 56.1 P; 56.1 1 4.) Robinson began working at
Brownsville Academy in September 2005, at apprately the same time as Plaintiff. (Def.
56.1  11.) Robinson was the#stant Principal at Browmdle Academy during the 2005-2006
and 2006—2007 school years, (Def. 56.1 {1 1®B®L 1 10), spent the 2007-2008 school year at
another school while participag in the New York City Leagrship Academy, (Def. 56.1  19;
PIl. 56.1 1 19), and was hired as principaBofwnsville Academy beginning in the 2008-2009
school year, replacing Nabors,gD56.1 { 31). Assistant princig&hillips and Warren were
hired by Nabors during the 2007—-2008 schoalrygDef. 56.1 § 20; PI. 56.1 1 20.)

b. Plaintiff's Religious Accommodation Requests

Plaintiff identifies himself as “an observant Hasidic ultraorthodox Jew” and was 56 years
old at the time he commenced this actionef([36.1 T 2; Pl. 56.1 1 2.) Brownsville Academy
made a number of accommodations of Plairgtif€ligious practice. Throughout Plaintiff's
employment at Brownsville Academy, Plafhwvas excused from school for religious
observances several times, udihg six absences the 2007-2008 school year, five absences in
the 2008-2009 school year, two absences i2@8—-2010 school year, and five in September
and October 2010 during the Fall 2010 semegteef. 56.1 { 199 (citing McNally Decl. Ex.
l11).) Plaintiff acknowledges that Brownsvilkecademy has never prohibited him from taking a
day off for religious observance of a Jewish holiday on which he was not permitted to work

according to Jewish law. (Weber Day 1 Tr. 130:15-19.)

Marco Int'l Foods, LLC No. 09-CV-2614, 2011 WL 6329194, at *4 (E.D.N.Y. Dec. 16, 2011).



Plaintiff alleges that during his employment at Brownsville Academy, Defendants “did
not accommodate his request for time off foleasst one religious day to bake matzahs for
Passover in 201G”(Pl. Opp’n 9.) Plainff admits that Jewish law dinot require him to refrain
from working on the day in question or to takéfor religious observance. (Weber Day 1 dt.
131:13-17.) Plaintiff also allegehat on one occasion the school secretary “called his home on
a Sukkot holiday in 2010.” (Pl. Opp’n Weber Day 1 Tr. 125:1-126:25.) According to
Plaintiff, he had advised “thdtandance teacher” that he wolld taking the day off, but it is
unclear that Brownsville Academy had a recoramf notice that Plaintiff would be absent from
school that day. I4. at 126:24-25.) The schogécretary left a message stating, “We have to
know what’'s going on,” because they did not havecard of Plaintiff’'s advance notice that he
needed to take the day offild(at 126:6, 21-23.) Plaintiff also ajjes that he was denied kosher
food at school meetings. (Pl. Opp’n 1@Efendants assert thAtaintiff received
reimbursements for kosher meals that he paget for professional development days, and
Robinson approved reimbursement for two reeal at least one occasion. (Def. 56.1 { 201
(citing McNally Decl. Ex. JJJ).) Plaintiff claims that during a parent-teacher meeting he was told
that he would be reimbursed for purchasing kosher food, but was refused reimbursement.
(Weber Day 1 Tr. 176:21-25.)

c. Religious Remarks

Plaintiff admits that during his employmeatitBrownsville Academ, he never heard any
of his co-workers or supervisouse any negative religion-reldter derogatory terms about his
religion. (Def. 56.1 1 211, 213 (citing WebenDhaTr. 183:1-184:5). Plaintiff alleges,

however, Guidance Counselor Kevin Rank joked thiags were “[k]osher because he blessed

2 Although Plaintiff says “aeast,” suggesting there westher times when he was not
accommodated, Plaintiff has not identifigaly other requests that were denied.



it” and although Plaintiff knew Rk was joking when he made tleaemarks about things being
“kosher,” Plaintiff asserts that “it is not arfny joke after the 100th time.” (Weber Day 1 Tr.
147:11-25.) Plaintiff admits that mever complained to Rank@ never told the administration
about Rank’s comments. (Oral Arg. Tr. 55:2-56:1.)

d. Plaintiff's Performance Evaluations

Plaintiff was regularly observeadhd evaluated by his superiorsSeg, e.g.McNally
Decl. Exs. R, S, V, AA, KK, LL, QQ, SS, UXX, BBB.) Plaintiff's superiors prepared
performance evaluations followirigeir observations of Plainti§’ class-room performance, as
well as year-end performance evaluatiorSegq, e.g.McNally Decl. Exs. R, S, V, AA, KK, LL,
QQ, SS, UU, XX, BBB.) Plaintifs performance evaluations demivate that he was subject to
increasing criticism during his tereuat Brownsville Academy.Sge, e.g.McNally Decl. Exs.
R, S, V, KK, LL, QQ, SS, UU, XX.)

Plaintiff received a satisfactory rating ors lyiear-end performance evaluations for the
four consecutive school years betw@&95 and 2009. (Def. 56.1 1 13, 18, 24, 33; PI. 56.1
11 13, 18, 24, 33.) During this time, however, Rltis teaching performance was subject to
criticism. SeeDef. 56.1 1 14-17, 25-27 (citing McNally Decl. Exs. F, G, H) Liror
example, Plaintiff was criticized for failing tctively engage hiswents, (McNally Decl.
Ex. G), failing to address the fabiat half of his students arrivéate to class, (McNally Decl.

Ex. H), excessive talking during class discussiads), @llowing a student to watch a sitcom on

% In response to these smtents of fact in Defend&s 56.1 Statement, and throughout
Plaintiff’'s 56.1 Counter-Statemem|aintiff frequently statethat he does not dispute the
existence of the document cited but disagredis the characterizatiorsd the document or
otherwise disputes the contentf does not cite to any other evidence. For the reasons set forth
in note 1supra the Court has reviewed the evidencéhm record and deemed admitted those
facts in Defendant’s Local Rule 56.1 Stateitbat are supportealy the evidence.



the computer during class, (McNally Decl. E)x.and failing to executthe objectives of his
lesson plans,d.).

Plaintiff received his first unsatisfaxty performance evaluation during the 2009-2010
school year, in February 2010d (11 37—41 (citing McNally DecEx. Q).) Plaintiff was
criticized for, among other things, having aua lesson objective rding in a failure to
achieve a well-planned and executed lesson, allogtundents to spend more than a half-hour on
an assignment that should have taken no more than ten minutes to complete, failing to
differentiate between different levels of students] failing to display t#work of the students
in the classroom. (McNally Decl. Ex. Q.) Rlaiff claims that “in February of 2010, they just
started going after me.” (Weber Day 1 Tr. 68: Isé® alsdef. 56.1 42 (citing Weber Day 1
Tr. 67:18-68:6).)

Plaintiff received another satisfactorying during the 2009—2010 school year followed
by additional unsatisfactory ratings for the remainder of the 2009-2010 and 2010-2011 school
years for issues such as failing to addres®stiective for the day, failintp assess the students’
understanding at the end of lessons, acceptingremtcanswers as correct, failing to wrap-up
lessons, allowing students to arrive late withcamment, moving on whestudents were clearly

confused, and failing to provideustents with aar direction$. (SeeMcNally Decl. Exs. R, S,

* Plaintiff alleges that hiead an additional satisfactoryauation in theall of 2010 that
Phillips and Robinson failed to memorialize. ®8.1  90.) However, Plaintiff has not cited to
any evidence in support of this claim, and may not rely on allegations adficies v. Baines
(“Baines), 593 F.3d 159, 166 (2d Cir. 2010)A] party may not relyon mere speculation or
conjecture as to the true nature of thet$ to overcome a motion for summary judgment.”
(alteration in original) (citation omitted)fanborn v. Jenning®o. 12-CV-00228, 2013 WL
4040391, at *2 (D. Vt. Aug. 8, 2013) (“Summawgdgment cannot be defeated by mere
conjecture, allegations, or speculationthaut hard evidence for support.” (citijAmico v.

City of New York132 F.3d 145, 149 (2d Cir. 1998Bjjlhofer v. Flamel Technologies, S,Alo.
07-CV-9920, 2013 WL 866778, at {$.D.N.Y. Mar. 8, 2013) (T]he non-moving party may



V, KK, LL, QQ, SS, UU, XX.) Paintiff was commended on higashgths, including his use of
technology, and was provided detailedommendations for improvementeg, e.gMcNally
Decl. Exs. V, QQ, SS, UU, XX.) Prior to aafter many of the obsertian sessions, Phillips,
Robinson and/or Warren met with PlaintifSee, e.gMcNally Decl. Exs. V, KK, LL, QQ, SS,
XX.) However, Plaintiff was natlways willing to accept input from others. For example, prior
to a lesson in April 2010, Plaintiff repeatedly refused opportunities to meet with Phillips, who
had offered to work with him on his lesson plan. (McNally Dec. Ex. S.)

In a June 2010 performance evaluation, Retin noted that “Phillips [had] worked
diligently with [Plaintiff] . . . to no avail.” (MNally Decl. Ex. V.) Robinson informed Plaintiff
that his colleagues would continteesupport him, but noted thBRtaintiff needed to accept
constructive feedback iorder to improve. I{.; see alsdvicNally Decl. Exs. BB, LL.) In April
2011 Plaintiff was given an Actignlan and recommendations for achieving a satisfactory rating.
(Def. 56.1 1 126 (citing McNally Dt Ex. TT).) According to the Action Plan, Brownsville
Academy’s Lead Teacher, Diana Ramsawakyelsas Phillips, Robinson and Warren, would
continue to work with Plaintifbn various aspects of the pladd.) Plaintiff was warned that
“unsatisfactory observations may lead to furttlisciplinary action inalding an unsatisfactory
rating and charges that may lead to the termination of your license 128 (quoting
McNally Decl. Ex. TT).) In Plaintiff's lat performance evaluation of the 2010-2011 school

year, Robinson reviewed all tife support Plaintiff had begmovided, including support from

not rely simply on conclusory allegations oesplation to avoid summary judgment, but instead
must offer evidence to show that its versiornhaf events is not wiig fanciful.” (quoting

Morris v. Linday 196 F.3d 102, 109 (2d Cir. 1999)uhammad v. Reevdso. 08-CV-182,

2012 WL 5617113, at *8 (W.D.N. Nov. 15, 2012) (“[A]llegations, unsupported by any
evidence and based solely on spaiton and surmise, are insufficient to withstand the motion
for summary judgment.”).



three supervisors and the Lead Teacher Rarak and weekly professional development
sessions, (Def. 56.1 § 151 (citing Niglly Decl. Ex. XX)), and dund that Plaintiff had “not
demonstrated the necessary growth to accelénatlearning outcomes of [his] scholars,” had
been “insubordinate to supervisgr‘unresponsive to the suppott&at have been provided,” and
that he had “a pending . . . case regarding naosediscriminatory statements [he] made to
scholars.” [d.) Plaintiff's overall performace rating for the 2009—2010 and 2010-2011 school
years was unsatisfactoryld({ 68 (citing McNally Decl. ExAA), 1 161 (citing McNally Decl.

Ex. BBB).)

Defendants assert that Plafihteacted unprofessionally on many occasions when he was
notified of various performance issues. For example, according to Nabors, at a meeting with
Nabors and Robinson during the 2005-2006 scheanl, when Nabors attempted to discuss
Plaintiff's lesson plan with him he “became vegitated and abrupt ,” asking if he needed his
union representative preseriMcNally Decl. Ex. G.) WhemNabors and Robinson attempted to
address the format of Plaintiff’'s lesson plan, he “became very belligerent” and told Nabors to “be
quiet,” at which point she asttdim to leave her office.ld.) On another occasion during the
2007-2008 school year, after Phillipgicized Plaintiff for failingto execute his lesson plan,
Plaintiff started shouting in front of hisads that he was beimgrassed. (Def. 56.1 1 26
(quoting McNally Decl. Ex. L).)After that incident, Plaintiff caplained to Nabors that he was
being harassed by Phillips, and Nabors investig his complaint of harassment. (Def. 56.1
19 28-29 (citing McNally Decl. Ex. M) At the conclusion of henvestigation of Plaintiff’s
complaint, Nabors found that Plaintiff's conduas “unprofessional [and] unacceptable,” and
she directed Phillips to assist Plaintiff “in an effort to improve the quality of instruction and

implement the very best chemistry course Brawnsville Academy High School can offer.”



(Id. ¥ 30 (quoting McNally Decl. Ex. M).) AfteéPhillips observed and critiqued Plaintiff's
performance in class on Febru@y, 2010, Plaintiff again accusPdillips of harassing him and
filed a grievance against her. (McNally Decl.. Ex Def. 56.1 50 (citing McNally Dec. Exs. T,
U); PI. 56.1 1 50.) Robinson deniBthintiff's grievance on thgrounds that he had failed to
demonstrate that he had been harassed or that Phillips’s performance evaluation was unfair or
inaccurate. (McNally Dec. Ex. T.)

Plaintiff was also found to be insubordinate several occasion®uring two of the
Plaintiff's classes in 2010-2011 he made inappat@icomments to Robinson and Warren while
they were observing him. Robinson andri®a observed Plaintif§ class on April 15, 2011.
(McNally Decl. Ex. SS.) During class, Plaintifpeatedly directed his comments and questions
at Robinson and Warren, rather than the class, with statements like, “Ms. Warren, feel free to
chime in since this is an easy lesson,” “Ms. Wauaied Ms. Phillips . . . arteachers[,] | am sure
they would like to learn a little chemisttyMs. Warren, you should know this. Ms Warren, do
you know the answer?,” and “Are y@earning chemistry Ms. Warren?’ld() Robinson told
Plaintiff that his behavior durg the class towards his supes who were observing “was
unprofessional and unacceptable,” and &dddegative impact” on the studentsd.) After
investigating the matter furthancluding meeting with Plairffiand his union representative,
Robinson concluded that Plaintiff's behavior during theslaonstitute[d] conduct unbecoming
of a professional educator and insubordovati (McNally Decl. Ex. VV.) Robinson told
Plaintiff that his behavior haa “negative effect” on the “charartand personality growth” of
the students.lqd.) Robinson warned Plaintiff that the ident could “lead to further disciplinary
action, including an unsatisfactory rating and chathat could lead to your termination.ld.)

Robinson and Warren observed Plaintiff'ssslagain on May 17, 2011. (McNally Decl. UU.)



While Robinson and Warren were reviewing the linlboards outside d?laintiff’'s classroom,
Plaintiff told the class, “It's noyou, it's me they don't like!” I1l.) When Robinson asked him to
refrain from making such comments to stugdefiaintiff respondetl don’t appreciate you
eavesdropping,” and closed the classroom dddr) Robinson opened the door and asked
Plaintiff to leave the door open because she pkhtmeeturn to the classroom, but Plaintiff
closed the door againld() Robinson later informed Plaifitthat his conduct “constitute[d]
unprofessional and insubordindtehavior,” and warned him th&his incident may lead to
disciplinary action including an unsatisfagteating and charges that may lead to your
termination.” (McNally Decl. Ex. UU.)

e. Plaintiff's Appeal of his 2009—2010 Unsatisfactory Rating

On July 2, 2010, Plaintiff appealed hissfiunsatisfactory year-end performance
evaluation, for the 2009-2010 school year, toDkE="s Office of Appeals and Reviewsld (
1 71 (citing McNally Decl. Ex. CC).) Adaring was held before Ron Gerstman, the
Chancellor's Committee Chairperson, on November 12, 20d0f 72.) Plaintiff, his union
representative, Robinson, Pig8 and Warren all particgted in the hearing.ld. 1 72.) In
challenging his unsatisfactory nag, Plaintiff claimed that hevas “continually harassed.”
(McNally Decl. Ex. DD at 2.) Plaintiff did natlaim that he was harassed or discriminated
against based on his religionae. Gerstman recommendedttRlaintiff’'s unsatisfactory
rating for the 2009-2010 school year be sustained. The Chancellor Committee found that
“[b]oth the verbal testimony and the docurtaion submitted” supported the evaluatioid.)(
The Committee concluded that fgre was clearly a failure tdign curriculum, instruction and
assessment, and [Plaintiff's] ‘Unsatisfactotgaching resulted in normé his students passing
their Regents examinations.” (D&6.1 § 73 (quoting McNally Decl. Ex. DDgge also

McNally Decl. Ex. EE.)

10



f.  Article 78 Proceeding

On July 7, 2011, Plaintiff commenced artiéle 78 proceeding ainst the City, DOE,
and the Chancellor in the Supreme Court ofStae of New York, challenging the Chancellor’s
determination. Ifl. 75 (citing McNally Decl. Ex. GGPI. 56.1 { 75.) Plaintiff sought a
declaration annulling the Cheellor’s decision to uphold thH#009-2010 unsatisfactory rating “as
arbitrary, capricious, unreasonable, an abuse ofedisn, lacking a rational Is&s, in violation of
lawful procedure, and in bad faith.1d() Plaintiff alleged thabeginning in 2009-2010 he was
“suddenly and without any genuipeofessional basis, targetéat firing by Principal Robinson
and her assistant principals, and, in building a begyer trail to justifithat termination, [they]
issued an unbroken string ofgative observation reports seekiogestablish his impotence.”
(Id.) Plaintiff called the Chancellor’s revies¥ the unsatisfactorgating a “sham.” I¢. at 4-5.)
Plaintiff also referenced his 2010-2011 unsatigfry annual rating, which he had recently
received and accused Robinson of “ill-motived had faith,” “harassment” and “assault,” and a
“desire to damage” him.”1d. at 5-6.) Plaintiff did not claimage or religious discrimination.
(SeeMcNally Decl. Ex. GG.)

On June 25, 2012, the Honorable Paul G. iRaim of New York Supreme Court issued a
decision denying Plaintiff's Articl@8 Petition and finding that Piiff “failed to show that the
U[nsatisfactory]-rating was aibary and capricious or made in bad faith.” (Def. 56.1 77
(quoting McNally Decl. Ex. HH).) Judge Feinmaaviewed the detaileceports of Plaintiff’s
classroom observations and otledters in his file and concluddhat, “[tjaken together, these
documents and the testimony presented atRi¥] Office of Appeals and Reviews] hearing
were sufficient to support the Chancellor's Committee’s determination to deny [Plaintiff's]
internal appeal of his U-ratg from the 2009-2010 school yearld.( 78 (quoting McNally

Decl. Ex. HH).) Judge Feinmarsalconcluded that Plaintiff's tmtention that the principal and

11



assistant principals are biased against him was ‘speculative and insufficient to establish bad
faith,” and “unsupported by competent proofId.(f 79 (quoting McNally Decl. Ex. HH).)
Judge Feinman noted that “[t]o establish badhfdiie burden falls squdyeon the petitioner to
demonstrate, by competent proof, that a sulbisiassue of bad faith exists, and mere
speculation, or bald, conclusaallegations are insufficient,’na “mere personality conflicts

must not be mistaken for unlawful discriminatio (McNally Decl. Ex. HH at 11 (alteration,
citations and internal quotations omitted).) Riiffi alleged in the Article 78 Petition that
Robinson stated at the Office of Appeals andi®es hearing that Plaintiff would never again
receive a satisfactory rating, butdgje Feinman held that he did “not find a statement of this
nature in the audio recording of thearing or its wrin transcription> (Def. 56.1 { 80.) Judge
Feinman noted that if Plaifitwas arguing that he was abused and harassed by Robinson, such
allegation would have needed to be raisedrgetioee Chancellor's Committee, and that, in any
event, implicit in the Chancellor Committee’s “appal of the U-Rating is the determination that
petitioner’s allegations on thgoint were not credible or thdathad no impacbn petitioner’s

performance.” (McNally Decl. Ex. HH at 12.)

> Plaintiff now speculates thate alleged statement was either said off the record or the
DOE, as controller of the tape-recording processlified the record. (P56.1 § 80.) Plaintiff's
speculation is not evidenc®aines 593 F.3d at 166 (“[A] party may not rely on mere
speculation or conjecture as to the true nabfitbe facts to overcome a motion for summary
judgment.” (alteration in original) (citation omittedganborn 2013 WL 4040391, at *2
(“Summary judgment cannot be defeated by ntergecture, allegations, or speculations
without hard evidenctr support.” (citingD’Amico, 132 F.3d at 149)Billhofer, 2013 WL
866778, at *3 (“[T]he non-moving party may nolyreimply on conclusory allegations or
speculation to avoid summary judgmgebut instead must offer evdce to show that its version
of the events is not wholly fanciful.” (quotindorris, 196 F.3d at 109)Muhammagd2012 WL
5617113, at *8 (“[A]llegations, unsupported by awdence and basedlsly on speculation
and surmise, are insufficient to withstand the motion for summary judgment.”).

12



g. Improvement Program

During the 2010-2011 school year Plaintiff vigted to participate in a voluntary
program jointly developed by DOE and the \@nit~ederation of Teachers and designed for
teachers who needed to work on imng their performance. (Def. 5671115 (citing McNally
Decl. Ex. RR).) The Peer Observation andlaation program, known as “PIP Plus,” was
“designed for tenured teachers who have beentified as in continuing need of assistance for
significant instructional improvaent, and who are in danger3020a charges being filed
against them® (Id.) Robinson strongly encouraged Ptifrto participate in the program.d()
Plaintiff was warned that if he did not participahis decision not to picipate could be used
against him in future proceedingdd.{ Plaintiff declined to partipate in the PIP Plus program.
(Id. 1 116 (citing McNally Decl. Ex. RR).) According Plaintiff, “the PIP Plus program has
been used as a weapon against tenuredeeachwhich, upon information and belief, any
teacher who has consented to be admittedti@g@rogram has been judged incompetent by the
DOE-hired peer interveors.” (Pl. 56.1 1 116.)

h. Allegations of Misconduct
i.  April 13, 2010 Incident While Covering Another Class

On April 13, 2010, Plaintiff covered a cla®s a teacher who vgaabsent. (Def. 56.1
1 57 (citing McNally Decl. Ex. W).) Five of ¢hstudents present ingtltlassroom were not on
the class roster and were in Plaintiff's classn because they failed to attend their assigned

classes. I¢.) Plaintiff claims that he dinot have a roster of studsrand did not ask for a roster

® Tenured teachers have rights guaranteNew York State Education Law § 3020—-a,
which provides the exclusive method for disciplg a tenured teacher in New York Stagee
Rausa v. Bd. of Educ. of Byracuse Cent. Sch. Djdtlo. 11-CV-1152, 2013 WL 1943469, at *8
(N.D.N.Y. May 9, 2013) (“Under #nstatute, a tenured teacher is entitled to a due process
hearing prior to the imposition of a . . . suspension for a fixed time without pay . . . .” (alteration
in original) (citation omitted)).

13



of students who werassigned to the clads(ld.  58.) Plaintiff instead assumed that everyone
who was in the classroom belonged in the clakk.(citing McNally Decl. Ex. W).) During the
April 13, 2010 class, $155 was allegedly stolen ftof., one of the studentm the class roster.
(Id. 9 59 (citing McNally Decl. EXW).) L.G. suspected T.Manother student who did not
belong in the class and was ot the class roster, of beittge individual who stole $155.d{

1 60 (citing McNally Decl. Ex. W).) The nextyld..G. confronted T.M.resulting in a fight.

(Id.) Warren was injured in hettampt to break up the fightld()

Following an investigation, Robinson detergurthat the incident may have been
avoided if Plaintiff had not allowed studemdsavoid attending their assigned classes by
attending his class, and she codeld that Plaintiff did not takeparopriate action tensure that
the students who did not belong in hissslavere removed from his classroord. { 61 (citing
McNally Decl. Ex. W).) Robinson informed Paiff that “allowing sdolars to cut in your
classroom is a very serious infraction,” and nedifPlaintiff that the inident could lead to
further disciplinary action, includg “an unsatisfactory rating actiarges that may lead to your
termination.® (Id. § 62 (quoting McNally Decl. Ex. W).Plaintiff objected to Robinson’s
findings, accused the Brownsville Academy administration of a “campaign of harassment” and
stated that “they have beegitrg to find ways to give me ‘&’ all year.” (McNally Decl.

Ex. Z.)

" Guidance Counselor Rank had emailed ffieial class lists fo every class to all
teachers, including Plaintiff, on March 22, 2010d.)(

8 Plaintiff contested the factd the incident and also arguétht the letter containing the
findings should be removed from his file asantained information aboat prior incident that
had previously been grieved and removed fronfileis (McNally Decl. Ex. Z.) Plaintiff agreed
to withdraw his grievance on tleendition that the paragraph iretketter that referenced the
prior incident be deleted. (Def. 56.1 1 63he letter was amended to remove the paragraph
referencing the prior incidentld( 1 64 (citing McNally Decl. Ex. W).)
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ii. OEO Investigation Regarding Allegations of Inappropriate Racial
Comments

On December 3, 2010, two students, C.G. and D.S., informed Brownsville Academy’s
Guidance Counselor Rank that thegre upset aboutappropriate racial coments they alleged
were made by Plaintiff in class that ddyoat African Americans. (Def. 56.1 1 81.) Rank
documented the information from the students in a letter to Robinson dated December 3, 2010
which states:

Dear. Ms. Robinson,

This morning C[.]JG[.Jand D[.]S[.] came intany office after their

first period Chemistry class and were very upset. The two girls
informed me that Mr. Weber hadade some inappropriate racial
comments about African Americamiiring the class. The girls
said that not only were they upset but the whole class was upset as
well. | asked the girls what oument was made and they stated
that he had said that the lack of education was the reason why their
community was in trouble. Thertg also mentioned that he has
made other comments in the pdbat had inappropriate racial
undertones.

Sincerely,

Kevin Rank

School Counselor

(McNally Decl. Ex. 1l.) On December 6, 2010rek students provided handwritten statements

about the incidertt. (Id.) The following day, December 2010, a parent of one of the

® Student C.G. wrote in a stament that Plaintiff “likes talo gang signs to be ‘down’ but
| feel like he wants to laugdt black people in the open withaugking it obvious that he feels
[that] way about African Americans” and that ikt told a fellow student “he could go back to
‘the hood’ and tell his *homiesvhat he learned.” (Def. 56.1 { 83ting McNally Decl. Ex. 11).)
Student D.S. wrote in a second statement thané day we were in class and he stated how
Jews get the good meat and black people geditippy seconds,” and that “black people can't
afford good quality meat and aresjuoo cheap to buy it.” She alawote that, “about a week or
two ago Mr. Weber says that it's because of lne (ass) that our ra¢Blacks) are suffering.
The reason he said this is because the classita that we didn't understand what he was
teaching.” (Def. 56.1 { 84 (citing McNally Deélx. I1).) A third student, D.B., described
Plaintiff's comment as, “This is why our racesisffering because none of us are listening,” and
reported feeling uncomfortable and upset by the comment. (Def. 56.1 { 85 (citing McNally Decl.
Ex. I1).)
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complaining students emailed Robinson andlipeiabout comments her daughter had shared
with her. (Def. 56.% 86 (citing McNally Decl. Ex. I).)According to the parent, “[m]y
daughter continues to come homeery other day and tells us how [Plaintiff] speaks candidly
about how he feels towards minorities and theataxategories that she and the other students
gets subjected to. He has made referencesutpatmtraband in order to make a connection to
the chemistry lesson in school to their assumeapetiide lifestyle,” andPlaintiff] insist[s] on
telling the students they live the hood and if they reply the&pn't live in the hood[,] he would
sarcastically tell them they can gdl the people in their mansion.”ld)) The parent requested a
meeting with Robinson, Phillips,eParent Coordinator and Plaffito resolve these issues.
(1d.)

After receiving the parent’s email, Robins@ported the complaints from the students
and the parent to DOE’s Onlifi@ccurrence Reporting System. (D86.1 1 87.) As aresult of
Robinson’s report, the DOE Office of Emplagnt Opportunity (“OEQ”) was assigned to
investigate the complaintld( { 88.) Approximately 10 months later, the OEQ’s Executive
Director notified Plaintiff by letter dated Qudder 21, 2011, that OEQO’svestigation “did not
substantiate[] that [he] violetl Chancellor's Regulation A-83@hich outlines the Department
of Education’s Non-Discrimination Policy.” @. 56.1 1 89 (quoting McNally Decl. Ex. JJ); PI.
56.1 1 89.)

iii. May 26, 2011 Student Complaint

On May 26, 2011, a student complained that@f&improperly lefther alone in the
classroom. (Def. 56.1 § 135 (citing McNally Deek. WW).) The student also complained
about comments Plaintiff madeher. The student stated thah or about May 24, 2011, “I told
[Plaintiff] | wanted to practice for the chemistry 2de@at and so he told me that he didn’t think |

was going to pass it because it was very hard. For some reason Mr. Weber is always
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downgrading me and making me féké | can’t make it. Out of all teachers and staff members
in the building he is the onlyerson who thinks | can’t do it ¢hat I'm not smart enough.”ld.
1 136 (quoting McNally Decl. Ex. WW).) Browne Academy investig&d the complaint and
received statements from other students coimiplg about other comments made by Plairffiff.
(Id. 1 137 (citing McNally Decl. Ex. WW).)

On Friday, June 3, 2011, Robinson and Rislmet with Plaintiff and his union
representative to discussethtudents’ complaints. (Def. 56.1 § 142 (citing McNally Decl.
Ex. WW).) Plaintiff stated thdte “could not recall any of these incidents,” but he “could [not]
think of a reason why these scholaeud lie about these incidents.Td() Robinson offered
Plaintiff the remainder of the day and fiedowing Monday to produce witnesses who could

substantiate that the complaints were untruePhaintiff did not provideany contrary evidence.

19 A second student wrote in a statemeat:ttMr. Weber statetiow if he passes
everyone in the class, it wouldlok bad for him. . . . [H]e cannot pass everyone and then when
it's time to take the Regents we all fail. He asad that if this was to occur, Ms. Robinson, Ms.
Phillips, and Ms. Warren would ask him, ‘[Hjocome all your students passed the class but
failed the Regents.” (Def. 56.1 1 136 (quotigNally Decl. Ex. WW).) A third student
stated: “Mr. Weber used to saytimee morning that he ha[s] toateh them the way they want him
to so that they won’t be on his back abowt Work. When | write they | mean Ms. Robinson,
Ms. Phillips, Ms. Warren.” I¢. 1 138 (citing McNally Decl. Ex. W\) A fourth student stated
that Plaintiff “stated on multiple occasionstlthe women downstajrbrs. Robinson, Mrs.
Phillips & Mrs. Warren were hard on him. Healstated that, thatishat happens when he
works with women. He usually said this arogndding periods. Mr. Weber complained that
the administration gave him a hard time because he had the highest passingd.fel 39
(quoting McNally Decl. Ex. WW).)A fifth student stated: “Mr. Weber told me and the rest of
his student[s] that the other teachers in theststopped scholars from taking his chemistry
Regents. He said he thinkssia conspiracy against him.Td({ 140 (quoting McNally Decl.

Ex. WW).) A sixth student requested, on Apr 2011, “a program change because of a race
issue between myself and Mr. Weberld. ([ 141 (quoting McNally Decl. Ex. WW).) The
student wrote: “My grades suffered and | was tamity hearing jokes about African Americans.
Being an African American, and very proud to gaét of the [illegible] | felt as though hearing
things about living in projectsnd gang life wouldn’t encourage needo well in school and the
words were an attempt to break my race dowwould appreciate if mjeeling[s] were taken
into consideration.” 1¢l.)
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(Id.) Robinson notified Plaintiff in a June 7, 201ftde that she had concluded that Plaintiff
made several inappropriate comments to stdamid that those comments constituted conduct
unbecoming of a professional educatdd. {| 143 (citing McNally 2cl. Ex. WW).) Robinson
reminded Plaintiff that staff members serve@s models and instructed him that, “It is
extremely unprofessional for you to make derogat@mments about your supervisors in our
school community, especially to scholars. Youstralways have highxpectations for scholars
and support them in attaining their goals. paamount that the safety and welfare of our
students is always a priorityzurther, it is discriminatory tmake comments about a person’s
race, color, religion, creed, ethityc national origin, alienage, t@enship status, age, marital
status, partnership stajuBisability, sexual orientation, gendgex), etc. (this list is not
exhaustive).” Id.) Robinson warned Plaintiff thatiése incidents may lead to further
disciplinary action including an unsatisfagtoating and charges that may lead to your
termination.” (d.)

iv. May 26, 2011 Parent Complaint

On May 26, 2011, the parent of a student, ®lswrote to Robinson that she had written
a letter to Plaintiff requestg a change in her son’s grad®ef. 56.1 { 166 (citing McNally
Decl. Ex. DDD).) She complained that Pl#frhad not responded even though he previously
stated that he would change the gradd.) (Ms. C. further stated th&aintiff “didn’t have any
records in his grade book for [her son]” aoltl Ms. C. “to go toAdministration.” (d.) Ms. C.
wrote that Plaintiff “was yelling and screargiat me. He blameifg on the administration
because he stated that they keleanging his program all the time.Id() Robinson and Phillips
met with Plaintiff and his union repredative to discuss the complainid.( 166 (citing
McNally Decl. Ex. DDD).) Phillips asked Plaifitwhether he had the student’s records and

whether the student wan his class. I4. 1 167 (citing McNally Decl. ExDDD).) Plaintiff told
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Phillips that he would “have to get back to [her]ltl. 167 (citing McNally Decl. Ex. DDD).)
When asked whether he yelled and screamétegtarent and blamed the administration,
Plaintiff did not respond.q.)

Robinson concluded that “the conduct [Plédhexhibited when [he] did not have
records available for [the student] when regee$ty the parent,” which included yelling and
screaming, and blaming the administratiorgristitute[d] conduct unbecoming a professional
educator.” Id. 1 168 (citing McNally Decl. Ex. DDD).Robinson informed Plaintiff that he
was obligated to address all parents in agggibnal manner and maintain good relationships
with them, and that the student’s records shbalk been available to his mother during the
parent-teacher conferencdd.)

i. Plaintiffs Comments to Ramsawak

Lead Teacher Diana Ramsawak alleged that Plaintiff “raved” to her about the
administration, complaining that he “did rigserve an unsataftory” rating, became
“frustrated and angry,” felt thateéhstudents were not “working haedough” and stated that they
“acted like animals.” (Def. 56.1 1 152-53 (gngtMcNally Decl. Ex YY).) Ramsawak
reported Plaintiff’'s comments ®Robinson, and Robinson confrontethintiff with Ramsawak’s
report which Plaintiff denied.Id. 1 152, 154.) Plaintiff acknowleddehat he did not know of
any reason why Ramsawak would have liedualPlaintiff making these statement$d. (] 154
(citing McNally Decl. Ex. YY).) Robinson concludehat Plaintiff had made the statements and
exhibited conduct that was unbecoming of a msifenal educator, and remdied Plaintiff of his
obligation to address staff members in a protesdimanner and not to discuss students in a

derogatory manner.Id. I 155 (citing McNally Decl. Ex YY).)
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j.  Plaintiff's “Curse” of Robinson

Melissa Ingrati, Brownsville Academy’s setary, reported to Robinson that in May
2011, Plaintiff told her he was “sick of” receivitgters from Robinson, and that “If she doesn’t
stop harassing me, I’'m going to put a curse on hasld my Rebbi about what they’re doing to
me and he even told me to curse her.l.mean it, I'll do it andshe’ll be sorry.” [d. T 156
(quoting McNally Decl. Ex. ZZ).) Robinson coaofited Plaintiff about this “curse” statement.
(Id. 1 152.) Plaintiff did not recathaking the statements but acknowledged that he did not know
of any reason why Ingrati would have liedd.( 157 (citing McNally Decl. Ex. ZZ).) Robinson
concluded that Plaintiff had rda the statements, that thegnstituted conduct unbecoming of a
professional educator, and warned Plaintiff thaty may lead to further disciplinary action,
including an unsatisfactory ratji and disciplinary chargesld({ 158 (citing McNally Decl.
Ex. ZZ).) Plaintiff later admitted that heddinention putting a curse on Robinson, but asserts
that he was “joking” when he made the staént. (Def. 56.1 § 159 (citing McNally Decl.
Ex. AAA).) According to Plaintiff, “We were sbof joking at about howwas always getting
letters, and | said, just jokinglyhat | could put a curse on her, lhis is not something that any
sane person would take seriouslyld.)

k. Plaintiff's State Division of Human Rights and EEOC Complaints

On or about November 9, 2010, Plaintiff @lea complaint alleging age and religious
discrimination with the State Division éfuman Rights and the United States Equal
Employment Opportunity Commission (“EEOC"|Def. 56.1 {1 104-105 (citing McNally Decl.
Ex. MM); PI. 56.1 1 104-105.) The State DivisiorHafman Rights sent the complaint to the
legal department of DOE sometime in November 208&eGlass Decl. 3 (citing Glass Decl.

Ex. 1);see generallypef. Reply.) According to Defendts, Robinson first learned of the
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complaint on December 22, 2010 when she recaweeimail from Christina Graves of the
DOE'’s Office of Legal Services. (Def. 5671106 (citing McNally Decl. Ex. NN).)

On July 6, 2011, the State Division of Hunfights dismissed Plaintiff’'s complaint for
administrative convenience after Plaintiff notifignd State Division of Hman Rights that he
intended to pursue his complaint in federalrto (Def. 56.1 107 (citing McNally Decl. Ex.
00); PI. 56.1 1 107.) The EEOC issued a DismiasdlNotice of Rights to Plaintiff on July 21,
2011. (Def. 56.1 1 108 (citing Cmplt. Ex. A); Bb.1 1 108.) Plaintiff filed this action on
October 19, 2011. (Dkt. Entry No. 1.)

I.  Service of 3020-a Disciplinary Charges

Plaintiff was served with 3020-a disciplinary charges in October 2011. DOE attorney
Sherine Cummings signed the DOE’s disiogry charges on September 27, 2011, { 172.)
By letter dated October 3, 2011, Robinsonfieat Plaintiff of the charges.Id. { 173; PI. 56.1
1 173.) The letter and chasgeere served on Plaintiffy mail on October 4, 2011, and by
personal service on October 5, 2011. (Def. §61¥3; PI. 56.1 {1 173.) Plaintiff asserts that as
an “ultraorthodox Jew,” he wasbserving the highest holy daystbe year at that time (Rosh
Hashanah fell on September 28, 2011, and Yopp#i fell on October 7, 201that year)” when
he was served with the 3020-a charfegPl. Opp’n 10.) Plaintiff was charged with failing to
properly, adequately and/or efteely plan and/or execute lessons or manage students in his
charge during the 2009—-2010 and 2010-2011 school yesang, poor judgmerdnd/or violating
regulations and/or school pofiby videotaping a lesson withoprtoper authorizadn, using poor

judgment and/or acting unprofessionally by making inappropriate comments, interacting

1 The DOE Legal department determinedtitréng of when Plairiff would be served
with the charges. (Def. 56.1171.) According to Robinson, sh&as not aware of any temporal
proximity between the Jewish holidays and th&ise of the charges on Plaintiff, nor did she
have any discretion in the timing of the servickl.)(
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unprofessionally with a parerieaving a student unattendéureatening to put a curse on
Robinson, and failing to attend and/or accept professional development and asSistance.
(McNally Decl. Ex. EEE.)

m. Plaintiff's Removal from Brownsville Academy

After the DOE served Plaintiff with 3020-a charges, Plaintiff was removed from his
teaching duties at Brownsville Academy and@ssd to non-classroom duties. (Def. 56.1 § 179;
Pl. 56.1 § 179.) Shortly thereafter, DOE trans#d Plaintiff from Brownsville Academy to
another school. (Def. 56.1 § 182.) Robinson estpd Plaintiff's transir because during the
time Plaintiff was assigned to an administratposition at Brownsville Academy, he continued
to make unsolicited negative comments to students about Robinson and the Assistant Principals,

and Robinson believed Plaintiff’'s conduct was disruptive. (Def. 56.1  182.)

12 plaintiff was charged withine specifications. Specifidah 1 charged Plaintiff with
failing to properly, adequately armad/effectively plan and/or exetaiseparate lessons during the
2009-2010 and 2010-2011 school years, as obdenv February 25, 2010, April 19, 2010,
June 1, 2010, December 6, 2010, December 20, 2010, February 15, 2011, April 15, 2011, and
June 10, 2010. (Def. 56.1 1 174 (citing McNallgdD Ex. EEE); PI. 56.1  174.) Specification
2 charged Plaintiff with failing to properly, adegely and/or effectivglmanage students in his
charge during the 2009-2010 and 2010-2011 scte@ok on April 20, 2010 and May 3, 2010.
(Def. 56.1 § 175 (citing McNally Decl. Ex. EEB)I. 56.1 § 175.) Specification 3 charged
Plaintiff with using poor judgment and/orolating regulationsrad/or school policy by
photographing and/or video-taping a lessath@ut proper authozation on April 19, 2010.

(Def. 56.1 1 176 (citing McNally Decl. Ex. EEBI. 56.1 § 176.) Specifications 4 through 8
charged Plaintiff with using poor judgmeartd/or acting unprofessionally by: (4) making
inappropriate comments to administration ana/xhibiting behaviounbecoming his position as
a teacher on February 25, April 15, May aiid June 15, 2011; (5) making inappropriate
comments to students on April 15, May 17, and May 26, 2011, (6) failing to provide a parent
with requested documentation and/or usingiaprofessional tone wittihe parent on May 26,
2011; (7) leaving a student unattended in otesMay 26, 2011; and (8) threatening to “put a
curse” on Robinson on June 2, 2011. (Def. 56.1 § 177 (citing McNally Decl. Ex. EEE); PI. 56.1
1 177.) Specification 9 charged Plaintiff wittiling to attend and/or accept professional
development and assistance meetings with supervisors and/or accept and/or heed advice,
counsel, instruction, remedialgfessional development andf@commendations regarding the
elements of effective lesson planniegecution, classroom management, and
production/maintenance of required records/dais (Def. 56.1 I 178 (citing McNally Decl.
Ex. EEE); PI. 56.1 1 178.)
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n. 3020-a Opinion and Award

In February and March 2012, Plaintiff hadvearing on the 3020-a disciplinary charges
before hearing officer John L. Woods, {Ref. 56.1  187; PI. 56.1 § 187.) On June 14, 2012,
the hearing officer issued a 46-page Qgirand Award. (Def. 56.1 § 188; PI. 56.1 { 18&
also3020-a Opinion and Award.) The hearirffjcer reviewed the charges, testimony,
documentary evidence, and arguments of thegsairt detail. (Def. 56.1  188; PI. 56.1  188;
see als8020-a Opinion and Award.) He noted tHghe parties were accorded full and fair
hearings, including the opportunity to presewviience, examine and cross-examine witnesses
and make arguments in support of their respeginsitions,” and thdftlhe parties were
represented by Counsel throughout the proogesdi (3020-a Opinion and Award 2.)

The hearing officer found Plaintiff “guilty” ofailing to properly, adequately, and/or
effectively plan and execute lessons during the 2009-2010 and 2010-2011 school years. With
regard to these charges, the hearing officer fabatthe unsatisfactory ebrvations that were
conducted and the reports that were preg on February 25, 2010, April 19, 2010, June 1,
2010, December 6, 2010, December 20, 2010, February 15, 2011, April 15, 2011, and June 10,
2011,were all “constructive” towards the goalsiwiproving Plaintiff’'s performance. (Def. 56.1
1 189; PI. 56.1 1 189.) The hearing officer codetlithat “[bJased on éhtotality of evidence”
which included “[Plaintiff's] consistent failure to deliver satisfactl@ysons,” Plaintiff was
guilty of the charges. (Def. 56.1 1 189 (quoting 3020-a Opinion and Award 32-35); PI. 56.1
1189))

The hearing officer also found Plaintiffjtiilty” of poor judgment and unprofessional
behavior on April 15 and May 17, 2011. (Dg6.1 1192 (citing 3020-a Opinion and Award 37—
38); PI. 56.1 1 192.) The hearing officer found tRkaintiff's “comments to the administration

in the presence of students, were distaktefudence of poor judgment, unprofessional,
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undermined the administration[’]sddership authority as well as the academic environment, and
more importantly, lacked any pedagogisinificance.” (Def. 56.1 § 192 (quoting 3020-a
Opinion and Award 37-38); PI. 56.1 1 192.)

The hearing officer also found Plaintiff “guiftyf failing to attend assistance meetings
or accept professional development throughout the 2009-2010 and 2010-2011 school years.
(Def. 56.1 1 196 (quoting 3020-a Opinion and Award 41-42); Pl. 56.1 § 196.) The hearing
officer explained that “[a]s an employee thas demonstrated performance deficiencies,
[Plaintiff] has forfeited the right to unilateralgelect and avail himself to [sic] professional
development opportunities solely of his choosiagdl “does not have the option to disregard
instruction made by and withindtscope of his supervisor’s suypisory and/or administrative
authority.” (Def. 56.1 § 196 (quoting 3020-a GQpmand Award 41-42); Pl. 56.1 § 196.) While
recognizing Plaintiff's right to “ché&nge any perceived or actual injustices that he feels that he
was subjected to by the administration,” the heaniifiger made clear thalaintiff's decision to
exercise such rights “does not absolve hirhisfduties and responsitiiés as an employee,”
including “being professionasubordinate, and complianttiidirectives pertaining to
professional development issued by siiperiors at Brownsville Academ{’”(Def. 56.1 1 196

(quoting 3020-a Opinion and Award 41-42); Pl. 56.1 1 196.)

13 The hearing officer dismissed the charggainst Plaintiff for failure to effectively
manage students on April 20 and May 3, 20I0e hearing officer found that there was
insufficient evidence to substantiate failureslalssroom managemeon those dates. (Def.

56.1 1 190 (citing 3020-a Opinion and Award 35-8%)56.1 1 190.) The hearing officer found
Plaintiff “not guilty” of videotaping a lesson on April 19, 201@&dause Plaintiff denied taping
the lesson and Phillips admitted that she nevertBawactual tape of a class that was allegedly
videotaped by Plaintiff. (Def. 56.1  1€diting 3020-a Opinion and Award 36-37); PI. 56.1

1 191.) The hearing officer dismissed the chafepoor judgment and unprofessional behavior
by Plaintiff on February 25, 2011,rftack of evidence, and found Plaintiff “not guilty” with
respect to allegations of poor judgment angrofessional behavior by Plaintiff on June 15,
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The hearing officer imposed a 60-day suspamwithout pay, “[ijn order to impress
upon [Plaintiff] his need to immediately improfes conduct as well as his performance,”
followed by reinstatement, along with additibiraining and professional development at
DOE’s expense for a period of one yearef([36.1 § 197 (quoting 3020-a Opinion and Award
43-44); Pl. 56.1 1 197.) The hearing officer chanamed Plaintiff's teaching performance as
“mediocre,” but not incompeterdnd stated that it was “imptant to note that although
[Plaintiff] survived the Department’s requesttéominate his employment in this instance,
continued resistance [to the full integratiortlod Diploma Plus teaching competencies and the
overall academic goals of Brownsville Academighin his instruction] can ultimately progress
to where [a termination] request will eventudily firmly supported and ultimately affirmed.”

(Def. 56.1 1 198 (quoting 3020-a Opinion and Award 43—-44); Pl. 56.1 { 198.)

2011, because of concern that Ramsawak may lhese motivated to write a complaint about
Plaintiff because Plaintiff had recently compkdnabout Ramsawak’s professional development
assistance. (Def. 56.1 § 192 (citing 3020-an@p and Award 37-38); PIl. 56.1 § 192.) The
hearing officer also dismissed the charges appropriate comments sudents on April 15 and
May 17, 2011, finding those charges licgttive of the charges fanappropriate comments to
administrators on those dates. He also dised allegations of inappropriate comments to a
student and unprofessional ton&h a parent on May 26, 2011, for “insufficient evidence,”
because the evidence consisted of uncorroboratittgn statements by individuals who were
not presented as witnesses at the heari(igsf. 56.1 § 193 (citing 3020-a Opinion and Award
39); PI.56.1 1 193.) The hearing officer dismisedcharge for leavingstudent unattended in
class on May 26, 2011, finding that the “uncorrabed written statement” was made by a
student who was not presentedaasitness, Plaintiff had not been absent from the room for an
extended time, it was reasonable for Plaintifiniguire about the whereabouts of a student who
was missing from class, and the student healefte was approximately 16—-17 years old. (Def.
56.1 1 194 (citing 3020-a Opinion and Award 49);56.1 § 194.) The hearing officer found
Plaintiff “not guilty” regarding the allegations that hedghtened to “curse” Robinson because
Plaintiff “admitted that he ‘jolagly’ stated that he was going‘fmt a curse’ on Robinson,” and
the hearing officer concludedatit “was indeed a joke, alib@ bad joke.” (Def. 56.1 { 195
(quoting 3020-a Opinion and Award 40-41); PI. 56.1 1 195.)
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[I. Discussion
a. Standard of Review

Summary judgment is proper only wheonstruing the evidence in the light most
favorable to the non-movant, “theiseno genuine dispute as toyamaterial fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56¢a)also Kwong v. Bloomberg
--- F.3d ---, ---, 2013 WL 3388446, at *4 (2d Cir. July 9, 20Rdd v. N.Y. Div. of Parqlé78
F.3d 166, 174 (2d Cir. 2012). The role of the t@unot “to weigh the evidence and determine
the truth of the matter but to determine whether there is a genuine issue foiGidfi'v.

Averill Park Cent. Sch. Dist. Bd. of Edud44 F.3d 158, 162 (2d Cir. 2006) (quotigderson

v. Liberty Lobby, In¢.477 U.S. 242, 249 (1986)). A genuissue of fact existwhen there is
sufficient “evidence on which the jury calteasonably find for the plaintiff. Anderson477
U.S. at 252. The “mere existence of a scintill@watlence” is not sufficient to defeat summary
judgment; “there must be evidence on which the jury could reasofmadbfipr the plaintiff.” 1d.
The court’s function is to decide “whethafter resolving all ambiguities and drawing all
inferences in favor of the nonawing party, a rational juror couldnd in favor of that party.”
Pinto v. Allstate Ins. Cp221 F.3d 394, 398 (2d Cir. 2000). The Second Circuit has “cautioned
that ‘[wlhere an employer acted with discrimingtantent, direct evidere of that intent will

only rarely be available, so affidavits akelpositions must be carefully scrutinized for
circumstantial proof which, if beNed, would show discrimination.”Taddeo v. L.M. Berry &
Co,, --- F.3d ---, ---, 2013 WL 1943274, at *1 (2d Cir. May 13, 2013) (qudBngzynski v.
JetBlue Airways Corp596 F .3d 93, 101 (2d Cir. 2010)).

b. Religious Discrimination Claims — Title VIl and NYSHRL

Plaintiff alleges that Defendés discriminated against him by treating him differently

because of his religion and failing to provide him with religious accommodations. Title VII
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makes it unlawful for an employer “to fail or retito hire or disclige any individual, or
otherwise to discriminate against any individual because of such individual’'s race, color,
religion, sex, or national origih 42 U.S.C. § 2000e—2(a)(1An individual’s “religion”

includes not just religious bel®fbut “all aspects of religiousbservance and practice,” unless
the employer demonstrates that it is unableeasonably accommodate that observance or
practice “without undue hardship on the conchidhe employer’s business.” 42 U.S.C.

§ 2000e(j);see also Cosme v. Henders@B7 F.3d 152 (2d Cir. 2002) (stating that “Congress
delineated the scope of an employer’s dutiesby defining ‘religionin a substantively
significant way”);Siddiqi v. N.Y. Health & Hospitals Cotrm72 F. Supp. 2d 353, 369 (S.D.N.Y.
2008) (“Courts interpret [42 U.S. § 2000e(j)] to mean that an employer cannot discriminate
against any employee on the basis of the enggl@yreligious beliefs unless the employer shows
that he cannot reasonably accommodate themmels religious needs without undue hardship
on the conduct of the employer’s business.” (ateg and internal quotation marks omitted)).
Thus,"[a] plaintiff may claim a violation of régious discrimination under Title VII under
theories of either disparate treatmentenial of reasonable accommodatioBihd v. City of
New YorkNo. 08-CV-11105, 2011 WL 4542897, at(9.D.N.Y. Sept. 30, 2011) (citing
Feingold v. New York366 F.3d 138, 149 (2d Cir. 2004) (disparate treatmentCasthe 287

F.3d at 158 (denial of reasable accommodation)).

To establish a disparate treatment disanation claim under Title VII, Plaintiff can
either (1) “show[] that he has suffered an adegob action under circistances giving rise to
an inference of discrimination onetlibasis of race, color, religioggx, or national agin,” or (2)
“demonstrate[e] that harassment on one or mbthese bases amounted to a hostile work

environment.” Feingold 366 F.3d at 14%ee also Bind2011 WL 4542897, at *9 (“A disparate
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treatment claim . . . may be establishedbgwing either (1) dverse job action under
circumstances giving rise to an inference&istrimination on the basiof religion, or (2)
harassment on the basis of religion that an®tmta hostile work environment.” (citing
Feingold 366 F.3d at 149)kee alsdMarmulszteyn v. Napolitane-- F. App’x ---, ---, 2013 WL
3021144, at *2 (2d Cir. June 19, 2013) (to make alisparate treatmentaim a plaintiff must
“show that he suffered an adversmployment action” and preséavidence giving rise to an
inference of discrimination” (citations omitted)).

Title VII disparate treatment religious discrimination claims are assessed using the
burden-shifting framework established MgDonnell Douglas Corp. v. Gregdl1l U.S. 792
(1973)1* See e.gMarmulszteyn--- F. App’x at ---, 2013 WL 3021144, at *2 (explaining that a
“disparate-treatment claim” based on raigi‘is governed by the familiar burden-shifting
framework set forth iMcDonnell Douglag. Under the frameworla plaintiff must first
establish grima faciecase of discriminationld.; see also St. Mary’s Honor Ctr. v. Hi¢cks09
U.S. 502, 506 (1993Ruiz v. Cnty. Of Rocklan@09 F.3d 486, 491 (2d Cir. 2010). The

plaintiff's burden at thistage is “minimal.”Holcomb v. lona Col).521 F.3d 130, 139 (2d Cir.

4 The burden of proof and production foligius discrimination claims under Title VII
and the NYSHRL are identicaBowles v. New York City Transit Aytd85 F. App’x 812, 813
(2d Cir. 2008) (“claims brought under New Ydkate’s Human Rightsaw are analytically
identical to claims brought und&itle VII” (citation omitted));Mandell v. County of Suffqll816
F.3d 368, 377 (2d Cir. 2003) (analyzing the mptifi’'s federal and state law religious
discrimination claims together “since in otloentexts we have applied federal standards of
proof to discrimination claims undée state Human Rights Lawypselovsky v. Associated
Press 917 F. Supp.2d 262, 273 n. 8 (S.D.N.Y. 2013) (“Because claims brought under the
NYSHRL . . . are evaluated under the same buglefting standards applied to Title VII
discrimination claims, each of [the plaintiff'sliggous discrimination] ciims may be reviewed
together.”);Weiss v. Dep’t of Educ. of City of N.Mo. 09-CV-1689, 2012 WL 1059676, at *7
n.8 (S.D.N.Y. Mar. 29, 2012) (“The same analytical framework [that governs the plaintiff's Title
VIl religious discrimination claim] goverrgdiscrimination cases brought under the NYSHRL.”
(citation omitted)).
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2008) (quotingHicks 509 U.S. at 506). If the plainti$atisfies this initial burden, the burden
then shifts to the defendants to articulategitil®ate, nondiscriminatory reason for their actions.
Hicks 509 U.S. at 506—0Ruiz 609 F.3d at 492. The defendariisiden “is not particularly
steep hurdle.”"Hyek v. Field Support Seryg02 F. Supp. 84, 93 (E.D.N.Y. 2010). It “is one of
production, not persuasion; it ‘can invelno credibility assessment.Reeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 142 (2000) (quotikficks 509 U.S. at 509)kee also
Lambert v. McCann Erickso®43 F. Supp. 2d 265, 278 (S.D.N.Y. 2008) (applyingRbeves
standard). If the defendants offer a legitimatmdiscriminatory explanation for their action, the
burden shifts back to the plainttti show that “the evidence piaintiff's favor, when viewed in
the light most favorable to theghtiff, is sufficient to sustaia reasonable finding that [his]
[adverse treatment] was motivated at l@agtart by [religious] discrimination.’/Adamczyk v.

N.Y. Dep'’t of Corr. Servsd74 F. App’x 23, 25 (2d Cir. 2012) (quotiigmassi v. Insignia Fin.
Grp., Inc, 478 F.3d 111, 114 (2d Cir. 20073ge also Univ. of Texas Sw. Med. Ctr. v. Ngssar
570 U.S. ---, ---, 133 S. Ct. 2517, 2522-23 (201Bn(tmployee who alleges status-based
discrimination under Title VII need not show thia¢ causal link between injury and wrong is so
close that the injury would nbave occurred but for the acdo-called but-for causation is not
the test. It suffices instead to show that the motive to discriminate was one of the employer’s
motives, even if the employer also had othesful motives that were causative in the
employer’s decision.”). Plaiifit asserts a disparate treant discrimination claim and a
reasonable accommodation claim.

i. Disparate Treatment ReligiousDiscrimination Claim
1. PrimaFacieCase

To establish @rima faciecase of religious discriminatidrased on disparate treatment, a

plaintiff must show “that: ‘(1) hés a member of a protectedss; (2) he was qualified for the
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position he held; (3) he suffered an adverspleyment action; and (4) the adverse action took
place under circumstances giving risehe inference of discrimination."Marmulszteyn--- F.
App’x at ---, 2013 WL 3021144, at * 2 (quotifpuiz 609 F.3d at 492kee also Yoselovsky v.
Associated Pres®917 F. Supp. 2d 262, 273 (S.D.N.Y. 2013) (ciffeynolds v. Barret685
F.3d 193, 202 (2d Cir. 2012) afdratton v. Dep’t for the Agind.32 F.3d 869, 879 (2d Cir.
1997)). Plaintiff can satisfy éfirst three elements of hsima faciecase.
A. Member of Protected Class

Plaintiff asserts that he s“Hasidic ultraorthodox Jetv.(PIl. 56.1 | 2.) Defendants
concede that Plaintiff, as a Hasidic Jew, member of a protectedads, satisfying the first
element of hiprima faciecase. $eeDef. Mem. 4 (Plaintiff “is a mmber of protected classes in
the categories of &gand religion”).)See also Weiss v. Dep’'tiBfiuc. of City of N.YNo. 09-
CV-1689, 2012 WL 1059676, at *7 (S.D.N.Y. Mar. 29, 20¢Being Jewish, he is a member of
a protected class . . . .'Besok v. Hebrew Union Coll.—Jewish Inst. of Religi8b F. Supp. 2d
281, 285 (S.D.N.Y. 2002) (“As a Jew, [plaintifflasmember of a protected class on the basis of
his religion.” (citingMeiri v. Dacon 759 F.2d 989 (2d Cir. 1985))). Therefore this element is
satisfied.

B. Adverse Employment Action

Plaintiff asserts that h&uffered several adverse emyinent actions. Although not
clearly stated in the Complaint or his oppositio the motion for summary judgment, at oral
argument Plaintiff listed his alleged adversepayment actions as: (1) the unsatisfactory
performance evaluations whictdlé the initiation 03020-a charges, culminating in a 60-day
suspension of Plaintiff; (2) the denial of timé fafr religious observancg3) being disturbed at

home on a Jewish holiday; and (4) the inigegion by OEO of alleged biased conduct by
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Plaintiff against some of his students. (Oral Arg. Tr. at 7:10-16:23)dBr to establish an
adverse action, Plaintiff must densgirate that he suffered “a matdiyy adverse change in h[is]
employment status or in the terarsd conditions of his employmentKessler v. Westchester
Cnty. Dep't of Soc. Sery<l61 F.3d 199, 207 (2d Cir. 2006).

Plaintiff's unsatisfactory peofmance evaluations whichdéo the initiation of 3020-a
charges culminating in the suspension of Rifhigualify as adverse employment actions since
Plaintiff suffered a “materially adverse changehe terms and conditiord employment . . .
[that was] more disruptive than a mere incongane or an alteration of job responsibilities.”
Bowles v. N.Y.C. Transit Autl285 F. App’x 812, 814 (2d Cir. 2008) (citations and internal
guotation marks omitted}ee also Farina v. Branford Bd. of Edu458 F. App’x 13, 17 (2d Cir.
2011) ("While negative employment evaluatiottdes[] or reprimands may be considered
adverse employment actions,” that is not the gdsere there is “no prodhat [the] evaluation
had any effect on the terms and conditionsloé phlaintiff’'s] employnent.” (citations and
internal quotation marks omitted))aylor v. N.Y.C. Dep’t of EdudNo. 11-CV-3582, 2012 WL
5989874, at *7 (E.D.N.Y. Nov. 30, 2012) (negatpaxformance evaluation that triggers
negative consequences to ttmmditions of employment &n adverse employment actioBavis
v. N.Y.C. Dep't of EducNo. 10-CV-3812, 2012 WL 139255, at *6 (E.D.N.Y. Jan. 18, 2012)
(“[W]here a negative performance evaluation resaln adverse changework conditions, it
may be considered an adverse employmeirat (citations and internal quotation marks
omitted));Kaur v. N.Y.C. Health & Hospitals Cor®88 F. Supp. 2d 317, 332 (S.D.N.Y. 2010)
(“In the disparate treatment context, a negap@gormance evaluation only qualifies as an
adverse employment action if there are accompagdverse consequences affecting the terms

of employment.”)Kelly v. Huntington Union Free Sch. Di§tHuntington Uniori), No. 09-CV-
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2101, 2012 WL 1077677, at *16 n.21 (E.D.N.Y. M3@, 2012) (“[T]he 3020—a charges are
clearly an adverse employment action becausétitution of disciplinary proceedings is
sufficient in this circuit to constitute anerse employment decisior(¢itation and internal
guotation marks omitted)dverruled on other grounds B®ppel v. Spiridon531 F.3d 138, 140
(2d Cir. 2008)Lovejoy—Wilson v. NOCO Motor Fuel, In@63 F.3d 208, 223 (2d Cir. 2001)
(“[S]uspension without pay is sufficient to const&wan adverse employmeanttion.”). Plaintiff
has satisfied this element and Defendaotsede that he has. (Def. Mem. 11-12.)

Plaintiff's additional adverse employmentiaa claims — denial of time off for a
religious observance on a non-holiday, beirgjutbed at home during a religious holidagnd
the initiation of an OEO investigation, none ofierhresulted in any materially adverse change
in the terms and conditions of Plaintiff's emapinent — are not adveremployment actions.
See, e.gManessis v. New York City Dep’t of Trandgo. 02-CV-359, 2003 WL 289969, at *13
(S.D.N.Y. Feb. 10, 2003) (finding no adveesaployment action where the terms of the
plaintiff's employment were ndltered by an investigation ofca-worker’s complaint alleging
he was a racist, which complaint was ultimately dismiss&d)tace v. Suffolk Cnty. Police
Dep’t, 396 F. Supp. 2d 251, 261 (E.D.N.Y. 2005) @ plaintiff “may not rely on the
investigation, by itself, as amlaerse employment action” whereajitiff did not allege that the
charges were decided against lunthat he “suffered any charggm the circumstances of his
employment status as a result of the charg&&jtolf v. Univ. of Conn364 F. Supp. 2d 204,

224 (D. Conn. 2005) (finding no adverse employnaatibn where plaintiff was exonerated by

15 Plaintiff claims that a disciplinary letter wakced in his file as a result of him taking
a leave of absence for this haid (Weber Day 1 Tr. 125:21-255rst, Plaintiff has presented
no evidence that a letter was plagedhis file. Second, Plaintiff has failed to show that he
suffered any materially adverseartge in the terms and conditions of his employment as a result
of the alleged letter logg placed in his file.
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investigation and the accusatiatid not result in any disciple or “any reduction in his pay,
benefits, or terms of his employmentyharton v. Cnty. of Nassabo. 10-CV-0265, 2013 WL
4851713, at *3, *9 (E.D.N.Y. Sept. 10, 2013) (finding tHahials of plaintiff's requests for time
off for religious observancesld not constitute adverse emphognt actions for purposes of
Plaintiff's Title VII discrimination claims,” becae “[d]enials of vacation time are not adverse
actions” (collecting cases)Kaur, 688 F. Supp. 2d at 332 (“denial of vacation time . . . do[es]
not rise to the level of amdverse employment actionawson v. Cnty. of Westchest2r4 F.
Supp. 2d 364, 372, 377-78 (S.D.N.Y. 2003) (multiple telephone calls to plaintiffs on leave, even
if excessive, “do not constitute adverse emplaynaetions based on the very obvious fact that
nothing adverse happened with resipto plaintiffs’ employment”)aff'd in relevant part,

vacated in part, remande873 F.3d 265 (2d Cir. 2004).

C. Qualification for the Position

Although Defendants argue otherwise, Plainsiffualified for the position and satisfies
this element. “To show ‘qualification’ sufficidg to shift the burden . . . to the employer, the
plaintiff need not show perfect perfoance or even average performanc8regory v. Daly
243 F.3d 687, 696 (2d Cir. 2001). “Instead, shedhonly make the minimal showing tisae
possesses the basic skills necessarperformance of [the] job. Id. (alteration in original)
(citation and internal quotation marks omitteshe also Kaboggozamusoke v. Rye Town Hilton
Hotel, 370 F. App’'x 246, 248 n.1 (2d Cir. 2010) (“[Ajhat is required ighat the plaintiff
establish basic eligibility for the position at issu(alteration in original) (citation omitted));
Slattery v. Swiss Reinsurance Am. Co?@8 F.3d 87, 92 (2d Cir. 2001) (“As we have
repeatedly held, the qualification necessary tft 8te burden to defendant for an explanation of
the adverse job action is minimal; plaintiff mgstow only that he possesses the basic skills

necessary for performance of the job. As a ressfigcially where discharge is at issue and the
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employer has already hired the employee, theenfze of minimal qualification is not difficult
to draw.” (alteration, citationsnd internal quotation marks omittedjird-Moorhouse v.
Belgian Mission to United Nationslo. 03-CV-9688, 2010 WL 3910742, at *4 (S.D.N.Y. Oct. 5,
2010) (“Plaintiff need show only that he ‘possesge basic skills necesy for performance of
[the] job.” (quotingSlattery 248 F.3d at 92 (alteration in oingl)). However, a trail of
negative performance reviews can serve as evedtrat a plaintiff is not qualified for his
position. See, e.g.Grant v. Rochester City Sch. Djdtlo. 10-CV-6384, 2013 WL 3105536, at
*5 (W.D.N.Y. June 18, 2013) (findg negative mid-year repoma year-end evaluation to be
evidence of Plaintiff'dack of qualification)Bailey v. Frederick Goldman, IndNo. 02-CV-
2429, 2006 WL 738435, at *4 (S.D.N.Y. Mar. 23, 20(6)ding trail of peformance reviews
and improvement plans that documented plaistifeteriorating performance to be evidence of
plaintiff's lack of qualification).

Here, Plaintiff received several unsatistagtperformance evaluations during the 2009—
2010 and 2010-2011 school years, and Defendants soisgbtmination in part because of
these evaluations.Sée generall020-a Opinion and Award.) However, after a 3020-a hearing,
the hearing officer declined terminate Plaintiff. I1fl. at 43.) The hearing officer concluded that
DOE’s assessment of Plaintiff's performancérasdiocre” was accurate but determined that

being “mediocre is not incompeterif.”(Id.) Based on the evidence before this Court —

6 The Court is bound by the findings deaat the Section 3020-a heariree Hunt v.
Klein, 476 F. App’x 889, 891 (2d Cir. 2012)T]he ‘Section 3020—a hearing is an
administrative adjudication that must be giygaclusive effect’ by fedal courts.” (quoting
Burkybile v. Bd. of Educ. of Htisgs-On-Hudson Union Free Sch. Djt11 F.3d 306, 308 (2d
Cir. 2005)));Burkybile 411 F.3d at 308 (“[A] Section 3020hearing is a quasi-judicial
administrative action whose findings areiged to preclusive effect . . . ."Page v. Liberty
Cent. Sch. Dist679 F. Supp. 2d 448, 452 (S.D.N.Y. 2010) (“The Second Circuit has held that
the findings reached through Section 3020—a heanmigish are ‘quasi-judicial administrative
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Plaintiff's satisfactory reviewfrom 2005 through 2009 and theahing officer’'s determination
— Plaintiff has met his burden of demonstratihgt although his work was mediocre, he was
qualified for the position.

D. Inference of Religious Discrimination

Inference of discrimination “is a ‘flexible [stdard] that can be ssfied differently in
differing factual scenarios.Howard v. MTA Metro-N. Commuter R.B66 F. Supp. 2d 196
(S.D.N.Y. 2011) (quotinghertkova v. Conn. Gen. Life Ins. C82 F.3d 81, 91 (2d Cir. 1996)).
“No one patrticular type of proa$ required to show that Phiff’'s termination occurred under
circumstances giving rise to arference of discrimination.’Ofoedu v. St. Francis Hosp. &
Med. Ctr, No. 04-CV-1707, 2006 WL 2642415, at *14 (D. Conn. Sept. 13, 2006). An inference
of discrimination can be drawn from circumstas such as “the employer’s continuing, after
discharging the plaintiff, to seek applicants from persons of the plaintiff's qualifications to fill
that position”; “the employer’s criticism of th@aintiff’'s performance in ethnically degrading
terms”; “its invidious comments about oth@rdhe employee’s protected group”; “the more
favorable treatment of employees not in the protected group”; or “thersegjof events leading
to the plaintiff's discharge.’Abdu-Brisson v. Delta Air Lines, In@39 F.3d 456, 468 (2d Cir.
2001) (quotingChambers v. TRM Copy Centers Co#8 F.3d 29, 37 (2d Cir. 1994)).
However, a plaintiff's own subjeee belief that he was disaninated against because of his
religion is insufficient to sustaia religious discrimination claimSee Sagqib v. Stein deVisser &
Mintz, PG --- Fed. App’x ---, ---, 2010 WL 2382253, at *1 (2d Cir. June 15, 2010) (holding that

in order “[tjo defeat summary judgment” on piaif’s claim for religion, race, color, and

national origin discrimination plaintiff “magiot rely on conclusory allegations or

actions, are entitled to gelusive effect.” (quotindurkybile 411 F.3d at 308 (alteration
omitted))).
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unsubstantiated speculationBoyar v. City of New YorlNo. 10-CV-65, 2010 WL 4345737, at
*4 (S.D.N.Y. Oct. 28, 2010) (findinthat “[w]hile [plaintiff] stateshis belief that his [Jewish]
religion played a role in these decisions, pegs belief is insufficiento defeat defendants’
summary judgment motion” onaahtiff’'s discrimination claim(citation and internal quotation
marks omitted))Sicular v. N.Y.C. Dep’t of Homeless Seridn. 09-CV-0981, 2010 WL
423013, at *19 (S.D.N.Y. Feb. 4, 2010) (“[The plé#fig] personal belief . . that his being
Jewish played into the prejudices of the vidlial defendants and reinforced their animosity
against him is insufficient to defed¢fendants’ summary judgment motionrgport and
recommendation adopteto. 09-CV-0981, 2010 WL 2179962 (S.D.N.Y. May 28, 20aff)d,
455 Fed. App’x 129 (2d Cir. 2012ee also Meiti759 F.2d at 998 (holding that “conclusory
allegations of [religious] discrimination are irffiscient” to defeat summary judgment, and “[tJo
allow a party to defeat a motion for summargigment by offering purely conclusory allegations
of [religious] discrimination, abseiny concrete particulars, woulécessitate a tiian all Title
VIl cases”).

Plaintiff alleges that Defend#s took certain actions agat him and knew of certain
remarks that were made about his religion wiidy did not addressll @f which demonstrate
that the adverse employment actions occunreder circumstances which give rise to an
inference of discrimination. The actions and comism&taintiff alleges giveise to an inference
of discrimination include: (1) the campaign DQE administrator to paint him as angry and
racially prejudiced against the African-Americstudents; (2) accusing him of putting a “curse”
on Robinson; (3) failure to accommodate his regfegime off to bake matzahs; (4) calling

Plaintiff at home on a Jewish holiday; (5) segvPlaintiff with 3020-a charges between Jewish
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holidays; (6) denying Plaintiff kosher foodsathool meetings; (7) a co-worker’s continued
reference to items as being “kosher”; and (8piRson’s failure to hirether Jewish teachets.
Assuming, without deciding, that Plaintiff cahow an inference of discrimination,
Plaintiff's religious discriminaon claim nevertheless fails besauPlaintiff cannot show that
Defendants’ legitimate, nondiscriminatory explaoa for Defendants’ unsigfactory ratings or
the 3020-a charges which resulted in the 60-dagesusion of Plaintiff ipretextual and the
actions taken with regard to Plaintiff were matied at least in pably religious discrimination.

2. Non-Discriminatory Explanation

Defendants have articulated a legitimate, d@triminatory reason for the unsatisfactory
performance ratings and the 3020-a charges whatlhitesl in the 60-day suspension of Plaintiff.
See Broich v. Inc. Vill. of Southampta®2 F. App’x 39, 42 (2d Cir. 2012) (“If a plaintiff
successfully establishesprima facie case of discriminaii, the defendant may rebut that
showing by articulating a legitiate, non-discriminatory reaséor the employment action.”
(citation and internal quotation marks omittedPefendants have presented evidence that the
unsatisfactory ratings and the 3020-a charges wklited in the 60-daguspension of Plaintiff
were a result of Plaintiff’'s unsatisfactorathing performanceatk of receptivity to
constructive criticism and pregsional development opportunities, and unprofessional conduct
towards students. (3020-a Opinion and Award 32-35, 37-38, 41Sé2.15regory243 F.3d at

696 (“An employer’s dissatisfaction with evargualified employee’s performance may, of

17" At oral argument Rintiff also argued that an infence of discrimination was raised
by the fact that Plaintiff was criticized for hisléae to properly use deopardy-style game with
his class. In the performance evaluation efrislevant class, PHiff was commended for
working to infuse more technology into ltsissroom by using the Jeopardy game; however,
Plaintiff was criticized because the game resuiteconfusion since Plaintiff accepted students’
incorrect answers to the questi@sscorrect and did not expldime rules of the game to the
students or make his expectati@hsar. (McNally Decl. Ex. V.)
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course, ultimately provide a legitimate, non-discriminatory reason for the employer’s adverse
action.”); see also Viola v. Philips Med. Sys. of N42 F.3d 712, 718 (2d Cir. 1994) (explaining
that an employee’s disagreement with an engfgynegative performance evaluation is not
enough to support a discrimination clainfjpselovsky917 F. Supp. 2d at 275-76 (finding that
the plaintiff's failure to improve to an acceptalitvel was sufficient to meet the defendant’s
burden);E.E.O.C. v. Town of HuntingtpNo. 05-CV-4559, 2008 WL 361136, at *7 (E.D.N.Y.
Feb. 8, 2008) (“Because poor job performanmmestitutes a legitimate, nondiscriminatory
reason, [d]efendants have satisfied their buadearoduction.”). Defendants have met their
burden.

3. Pretext

To avoid summary judgment,dmhtiff must offer evidenc&éom which a reasonable jury
could conclude by a preponderanceha evidence that religioussdrimination played a role in
the adverse actions taken against Plaingiée Israel v. Napolitand&No. 08-CV-1112, 2010 WL
3338638, at *3 (N.D.N.Y. Aug. 24, 2010) (“[T]o avasdmmary judgment, the plaintiff is not
required to show that the employer’s profferedsons were false or played no role in the
employment decision, but only that they werethetonly reasons and thie prohibited factor
was at least one of the motiirgy factors.” (citation and intaal quotation marks omitted));
Sulehria v. City of New York70 F. Supp. 2d 288, 305 (S.D.N2Q09) (“To prevail on a Title
VII claim for disparate treatment based on . ligren, plaintiff must denonstrate that he was
subjected to an adverse employrhaction and that his . . . relign was a motivating factor in
the action.”);Goldschmidt v. New York State Affordable Hous. C&30 F. Supp. 2d 303, 313
(S.D.N.Y. 2005) (“The burden thenifth back to the plaintiff tehow, without the benefit of any
presumptions, that more likely than not the egpl’s decision was motived, at least in part,

by a discriminatory reason.”3ge alsdNassar 570 U.S. at ---, 133 S. Ct. at 2522-23 (*An
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employee who alleges status-based discriminatraler Title VII . . . [must] show that the
motive to discriminate was one of the employentives, even if the employer also had other,
lawful motives that were causativn the employer’s decision.”gtaub v. Proctor Hosp562
U.S. ---, ---, 131 S. Ct. 1186, 1191 (2011) (“Ti4d . . . prohibits employment discrimination
‘because of . . . race, color, religion, sex, or nalamnigin’ and states that such discrimination is
established when one of those factors ‘waw#ivating factor for any employment practice,
even though other factors also motivatedpteetice.” (citing 42 U.S.C. 88 2000e—2(a), (m))).
Plaintiff argues that the unssfactory ratings and the 302(haaring which resulted in
his 60-day suspension without pay were prefimxteligious animus because “Plaintiff never
received an unsatisfactory annual rating abysville Academy] befe Principal Robinson
arrived at the school,” (POpp’n 11), implying personal bias on the part of Robiréon.
However, in denying Plaintiff' érticle 78 petition which chénged the first unsatisfactory
year-end performance evaluation, Judge Feinimand that Plaintiff's “contention that the
principal and assistant principals are biaseairegy him was ‘speculative and insufficient to
establish bad faith,” and “unsupported by congpétproof,” (McNally Decl. Ex. HH). This
finding undermines Plaintiff’'s argument that tbgitimate reason proffed by Defendants is a

mere pretext foany discrimination, let aloneeligious discriminatiort?

18 Based on the evidence in the recordjiff and Robinson bbtbegan working at
Brownsville Academy at or around the same timehe fall of 2005, although Robinson did not
become principal until the 2008—-2009 school year.

19 To the extent Plaintiff's argument tHaobbinson is the source of Plaintiff's poor
reviews can be read to suggtwsit the years of gative performance evaluations were created
by Robinson or Defendants to establish a falserdetmocamouflage discriminatory animus, this
argument is unsupported by the evidence. &heence demonstrates that Plaintiff's
performance at Brownsville Academy was @uderized by many unsatisfactory performance
evaluations, insubordination and misconductY ¢iselovskya plaintiff made a similar argument
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Moreover, at the 3020-a hearing where tharing officer evaluated the allegations of
poor performance against Plaintiff in detail, tiearing officer found Plaintiff guilty of failing to
properly, adequately, and efttively plan and executessons during the 2009-2010 and 2010—
2011 school years and he conclutleat Plaintiff “consistent[lyfail[ed] to deliver satisfactory
lessons.” (3020-a Opinion and Award 32—-35.) Tearing officer also found Plaintiff guilty of
poor judgment and unprofessional behavior on meltygcasions, finding that his “comments to
the administration in the presence of studen&se distasteful, evidence of poor judgment,
unprofessional, undermined the administrationgfgdership authority as well as the academic
environment, and more importanthacked any pedagogical significanceld. @t 37-38.) The
hearing officer also found that Plaintiff failéol attend or accept pregsional development or
assistance meetings throughout the 2009-2010 and 2010-2011 schoold/esrg1¢42), and

concluded that Plaintiff's teactg performance was mediocre].(at 43). Plaintiff argues that

in support of pretextSee Yoselovsk917 F. Supp. 2d at 282—83. Yoselovsky, an Orthodox
Jew, sued his former employer the Associ&esss (“AP”) under Title VII, the NYSHRL and
NYCHRL, alleging that the AP terminated hbecause he requested time off to observe the
weekly Jewish Sabbath and other religious holiddgsat 265. AP presented evidence that
Yoselovsky was terminated because hisgelformance had fallen below his managers’
expectationsld. at 275-76. The court found that Yoselovsky haal.“. . supporting evidence,”
for his claim that after he took time off time f@ligious holidays his supervisors started creating
a record to rationalize his termination, and the court founchteatrgument was based “solely
on his theory” that there “may be something stieps in the timing between when he took off
work for religious holidays and when the ARKegedly discriminatory actions arosdd. at

282. The court concluded that “[w]ithout any additad evidence of some invidious desire to
falsify his employment reviews . the argument is wholly speculativeld. (citing Schupbach v.
ShinsekiNo. 09-CV-3513, 2012 WL 3638791, at *13 (EN\DY. Aug. 23, 2012) (“A plaintiff
cannot simply substitute uttepeculation for the competent prabat would be necessary to
permit rational inferences by a jury of discrintioa or retaliation.”)). In addition, Plaintiff's
supervisors repeatedly met with Plaintiffreview the various problems with his teaching
performance and to make suggestions about how to imp&ee.Yoselovsk917 F. Supp. 2d

at 283 (noting that “[t]héact that [plaintiff’'s managers] spt time in their emails detailing
specific problems with [plaintiff's] work and offed to help him improve dispels any claim that
he was given negative reviews pilut of some preconceived dgsiby the AP to create a false
record so that it could eventually termi@dtim because of his [protected status].”)
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because the hearing officer dissed some of the charges against him and did not terminate his
employment as requested by DOE, the heaoffiger’s decision supports his claim that
Defendants’ actions were pretext. (Pl. Opp’n 5-&0ntrary to Plaintf’s claim, the hearing
officer’s decision underscores thefahat Plaintiff's claim of pgtext is without merit. The

hearing officer found numerous teaching faitiom Plaintiff's part warranting a 60-day
suspension without pay.

Defendants repeatedly met with Plaintdgmmended him on his strengths, noted areas
in need of improvement, and offered assistandestp Plaintiff achieveatisfactory performance
ratings, further undermining Plaintiff’'s argumenat Defendants’ actions were pretexseé,

e.g, McNally Decl. Exs. P, Q, R, S, V, BBK, LL, PP, QQ, SS, TT, UU, XX, CCC.) For
example, Plaintiff was commended for his “gaagport” with his students, (McNally Decl. Ex
Q), his neat and well decorateldssroom, (McNally Decl. Ex. S), his efforts to infuse
technology into his curriculum, (McNally Dedxs. V, LL), and his “real world” examples
during lessons, (McNally Decl. Ex. LL). Defendswatffered specific suggtsns to Plaintiff to
address areas in need of improvement, suchaastiffls need to “encourag|e] scholars to reflect

on the concept of the day,” “include a wiap of the lesson,” “chector understanding by

asking probing questions, obsenyiand reviewing scholars worknd [then] make changes as
necessary to ensure that teaching and learnitadiisg place,” having thstudents “share out by
having them transcribe their work on to thel&board, present their answers to the class and

have their peers review and comment on tveirk,” “involve your scholars by having them

organize, distribute, and collettte lab materials,” “providscholars with clear, explicit
directions,” and “utilize academlanguage.” (McNally Decl. Exs. V (emphasis omitted), KK;

see alsavicNally Decl. Exs. LL, QQ, SS, UU, XX.) $te of the support offered to Plaintiff to
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achieve his goals includedgarand post-observation sessionth Phillips, Robinson and

Warren, gee, e.g.McNally Decl. Exs. S, V, KK, LL, QQ, SS, XX), sessions with the Lead
Teacher Ramsawak, meetings with Phillipgxplore online resourcespportunities to view
other teachers utilizing best practicesc(Mally Decl. Ex. QQ), weekly professional
development sessions, (McNally Decl. Ex. X&hd participation in the PIP Plus program,
(McNally Decl. Ex. RR). Despite Defendants’ efforts, during the 2009-2010 and 2010-2011
school years, Plaintiff comtued to exhibit poor performee, poor judgment, unprofessional
behavior and an unwillingness tocapt professional developmenSeg3020-a Opinion and
Award 32-35, 37-38, 41-42.)

Viewing the evidence in the light most favo@bo Plaintiff, the Court finds that no
reasonable jury could conclude theligious discrimination playeanyrole in Plaintiff's
unsatisfactory performance evaluations erittitiation of 3020-a charges, which charges
resulted in the suspension of Plaintiff for 60-daythout pay. Plaintf has failed to meet his
burden to prove that Defendanjisstification for Plaintiff’'s unatisfactory ratings and the 3020-a
charges which resulted in the 60-day susperdidtaintiff without py were pretextual for
religious discrimination. Plaiiif's claims of religious discrimination based on disparate
treatment pursuant to Title VIl and NYSHRite without merit and are dismissddassar 570
U.S. at ---, 133 S. Ct. at 2522—-Z&e also Gumbiner v. Williams-Sonoma,,|iNo. 05-CV-

2569, 2006 WL 870445, at *7 (S.D.N.Y. Mar. 2006) (“Plaintiff has not provided any

evidence to rebut the assertion that Ms. Murdmmended Plaintiff’'s termination because of
unacceptable job performance.” (citi@grvin v. Potter367 F. Supp. 2d 548, 565—-66 (S.D.N.Y.
2005)));Garvin, 367 F. Supp. 2d at 565-66 (“Each of the disciplines was for a reason, such as

failure to follow instructions, that was unrelatedhe failure to work on Saturdays or Jewish
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holidays. . . . The plaintiff's suspicions [péligious] discrimination in the absence of any
supporting evidence cannot defeahation for summary judgment.”).

ii. Reasonable Accommodation Religious Discrimination Claim
1. PrimaFacieCase

To establish @rima faciecase of religious discrimination based on failure to
accommodate, a plaintiff must prove that: “(1)dneshe has a bona fide religious belief that
conflicts with an employment requirement; (2)dreshe informed the employer of this belief;
[and] (3) he or she was disciplined for failaoecomply with the conflicting employment
requirement.”Bowles 285 F. App’x at 813 (citations amternal quotation marks omittedhee
also Baker v. Home Depot45 F.3d 541, 546 (2d Cir. 2006)uktadir v. Bevacco IncNo. 12-
CV-2184, 2013 WL 4095411, at {E.D.N.Y. Aug. 13, 2013)Chukwueze v. NYCERS®1 F.
Supp. 2d 443, 453 (S.D.N.Y. 2012).

To satisfy the first element, “whether a pl#if has a ‘bona fideeligious belief,” the
Court’s analysis is limited to whether the belipfefessed by the plaintiéire sincerely held and
whether they are, in his ownhsme of things, religious.Hickey v. State Univ. of N.Y. at Stony
Brook Hosp,. No. 10-CV-1282, 2012 WL 3064170, at *6.CEN.Y. July 27, 2012) (alteration,
citation and internal quotation marks omittezhe also Bowles v. N.Y.C. Transit Auio. 00-
CV-4213, 2006 WL 1418602, at *9 n.18 (S.D.N.Y. May 23, 2006) (saafia), 285 F. App’x
812;Eatman v. United Parcel Send94 F. Supp. 2d 256, 268 (S.D.N.Y. 2002) (same).

“To satisfy the second element, a pldinust properly notify the employer of the
plaintiff's conflicting religious belief.” Hickey, 2012 WL 3064170, at *Massie v. Ikon Office
Solutions, InG.381 F. Supp. 2d 91, 100 (N.D.N.Y. 2005) (cclileg cases). Knowledge that an
employee has strong religious beliefs doesptente an employer on no¢ that the employee

might engage in any religious activitigee Knight v. Conn. Dep’t of Public Heal#v5 F.3d
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156, 167 (2d Cir. 2001) (holding that an employé&riswledge that employees had particular
religious beliefs was insufficiemd put their employers on notice of their need to engage in
particular religious activitypecause “[tJo hold otherwisgould place a heavy burden on
employers, making them responsible for beamgare of every aspect of every employees’
religion which could reque& an accommodation” (citinghalmers v. Tulon Co. of Richmgnd
101 F.3d 1012, 1020 (4th Cir. 1996) (“Knowledge tmaiemployee has stig religious beliefs
does not place an employer on notice that she reighge in any religious activity . . . ."”)));
Hickey 2012 WL 3064170, at *7 (“[T]he Court recogas that knowledge & an employee has
strong religious beliefs does not place an @ygl on notice that he might engage in any
religious activity . . . .” (alteration, cii@n and internal quotation marks omitted)lassie 381
F. Supp. 2d at 99 (same).

To satisfy the third element, a plaintiff must show that he suffered an adverse
employment action for failing to comply withglemployment requirement that conflicted with
his religious belief.See Edwards v. Elmhurst Hosp. CiHo. 11-CV-4693, 2013 WL 839535, at
*4 (E.D.N.Y. Feb. 15, 2013) (“The third prongougres some adverse employment action —
typically, discipline, demotion, transfer orngination — for refusing to comply with the
conflicting employment requirement.” (alterations and citation omitteepprt and
recommendation adoptedo. 11-CV-4693, 2013 WL 828667 .(EN.Y. Mar. 6, 2013).

If the employee establishepama faciecase, “the employer must offer him or her a
reasonable accommodation, unless doing @aldvcause the employer to suffer an undue
hardship.” Baker, 445 F.3d at 546 (alteration, citation and internal quotation marks omitted).
“[T]o avoid Title VII liability, the employemeed not offer the accommodation the employee

prefers. Instead, when any reasonable accomnaoodatprovided, the statutory inquiry ends.”
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Cosme 287 F.3d at 15&ee also Bakerd45 F.3d at 548 (“We do note that employees are not
entitled to hold out for the most beneficecommodation.” (citation and internal quotations
omitted));Vallejo v. Four Seasons Solar Products, Jido. 07-CV-2991, 2011 WL 1153812, at
*6 (E.D.N.Y. Mar. 28, 2011) (holding that tleenployer need not offer the accommodation the
employee prefers).

Defendants were aware ttiaintiff is an observartiasidic ultraorthodox Jew and
observes Jewish holidays and kosher dietary céistis. Because Plaintiff cannot demonstrate
that his religious belief or pctice conflicted with my employment requirement or that he was
disciplined for failing to comply with anyonflicting employment requirement, Plaintiff cannot
establish religious discrimination $ed on a failure to accommodate.

A. Conflict with Employment Requirement

Plaintiff has failed to identify any employmenrequirement that has conflicted with his
religious beliefs or practicePlaintiff asserts that Defendarttave failed to accommodate his
religious practice by denying him kosher foodetiool meetings, denyirgs request for time
off to bake matzahs for a religious holiday2010, and calling Plaintiff at home on a Sukkot
holiday in 2010. (Pl. Opp’8-10; Weber Day 1 Tr. 125:21-23.)

Plaintiff was never prevented through anyi@cor policy of Defadants from complying
with his religious dietary restrictions. Plaintiff could, and the meciemonstrates that Plaintiff
did, purchase kosher food for himself. Defendastsommodated Plaintiff'dietary restrictions
by reimbursing Plaintiff for his purchase of kosher food. Plaintiff complains that while he was
sometimes reimbursed for purchasing his own kosteals, on one occasion he was not. (Pl.
Opp’n 10; Weber Day 1 Tr. 176:21-25.) Howewmo time was Plaintiff prevented from

complying with his religious dietary restrictian®laintiff has not shown that the denial of
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kosher food or the denial of reimbursemenbae occasion conflicts with any employment
requirement.

Plaintiff complains that he was denied pessin to take off a day to bake matzahs for
Passover in 2010. (PIl. Opp’n\®eber Day 1 Tr. 130:15-131:17.) akritiff was not required to
work on Jewish holidays and Plaintiff admits teaery request to take off a Jewish holiday
where he was not permitted to work by Jewish law was accommodated by Defendants. (Weber
Day 1 Tr. 130:15-19, 131:13-17.) Plaintiff admits @i#tough the day he sought to take off to
bake matzahs was “important to [him],” it wast a Jewish holiday and he was not prevented
from working because of his religious belief&d. at 131:13-17.) Plaintiifloes not assert that
he needed to take the day off because of a “bona fide” religious belief. Plaintiff therefore cannot
show that denying him the day off to bake maszahs a conflict with Isireligious beliefs or
practice. See Leifer v. New York State Div. of Par@@l F. App’x 32, 34 (2d Cir. 2010)
(allowing Jewish employee to miss work obligat “on account of the Jewish holidays . . .
satisf[ied] the requirement that [defendantjyade reasonable accommodations for religious
observances”).

Plaintiff complains that as a result of Deflants not knowing that Plaintiff was off for
the Sukkot holiday, he was disturbed at horfid. Opp’n 9; Weber Day 1 Tr. 125:11-126:26.)
Plaintiff was called at home on the Sukkot halidn 2010 because Defendants did not have a
record that Plaintiff would btaking the day off. (Weber DayTr. 126:6, 21-25.) Plaintiff does
not identify any employment requirement that conflicted with the exercisis oéligious beliefs
and practice to take off from work for this lay. The fact that Plaintiff was required to
provide Defendants with notice atvance of taking the day offmet in conflict with Plaintiff's

religious beliefs.See Douglas v. Eastman Kodak (3¥.3 F. Supp. 2d 218, 224 (W.D.N.Y.
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2005) (holding that requiring plaiff to comply with vacatia notice call-in policy, where
plaintiff took off Fridays to obsee his Sabbath andahtiff's supervisor knew he would not be
coming in, was insufficient evidence of discrimination and did not make the accommodation
unreasonable, and noting that “[n]othing aboutmiitiis religious belie$ prevented him from
adhering to the 24-hour adwanvacation notice policy”).
B. Lack of Discipline

Plaintiff cannot make out alrgious discrimination case bad on failure of Defendants
to accommodate any requests because Plaintiff cahioot that he was disciplined for failure to
comply with any alleged conflimg employment requiremenSee Garvin367 F. Supp. 2d at
566 (finding that where a Jewighaintiff was not required tavork on Saturdays or Jewish
holidays and had provided no evidence of anyiplisary measures takeagainst him related to
his failure to work on such days, plaintiff hatbt established a prima facie case that the
defendant failed to accommodate his religibabefs in violation of Title VII”);Reznick v.
Aramark Corp, No. 97-CV-18977, 1999 WL 287724, at *(H.D.N.Y. May 5, 1999) (finding
that where an Orthodox Jewish plaintiff worka the Sabbath voluntarily, was permitted to
take off work to observe Jewish holidays wieer she requested, had not suffered any adverse
actions for taking those dayff,aand had not linked her observance of the Sabbath to any
discipline, plaintiff had “failed to establish a prima facie case of religious discriminatga®);
also Guy v. MTA New York City Transgito. 10-CV-1998, 2012 WL 4472112, at *8 (E.D.N.Y.
Aug. 6, 2012) (finding that “it is reasonable accommodatioraofemployee’s observance of
the Sabbath for an employer to require the engedp use his or her vacation days or to take

unpaid leave” as the provision of unpaid lealiminates the conflict between employment
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requirements and religious practicagport and recommendation adoptétb. 10-CV-1998,
2012 WL 4472098 (E.D.N.Y. Sept. 26, 2012).

Plaintiff has not shown thalenying him kosher food, denyiigm time off to bake
matzahs, or calling him at home on Sukkot resuheahy discipline for failure to comply with
any conflicting employment requirement. The only alleged discipliaetipn was a letter to
Plaintiff's file after Plaintifftook the day off for Sukkot and Bendants advised him that they
did not have a record of any reguéo be absent for the daySeeWeber Day 1 Tr. 126:21-25.)
Plaintiff has not presented any evidence thaelseived a letter in hislé because he took the
day off for the Sukkot holiday. In addition, evassuming a letter was placiedPlaintiff's file,
Plaintiff has not shown that thdeged note in his file resulted any adverse action and the note
is therefore insufficient to show that hesadisciplined for the purposes of satisfying the
elements of a reasonable accommodation discrimination cla@d._eifer, 391 F. App’x at 33—

34 (“[The plaintiff's] claim of discriminatiomased upon defendants’ failure to accommodate his
religious practices fails becauseté is insufficient evidence showittwat [the plaintiff] suffered

an adverse employment awti” (citations omitted))Baker, 445 F.3d at 546 (stating that

plaintiffs who allege discriminatiofor failure to accommodate must shamter alia, that they
suffered an adverse employment action for failure to comply with the employment requirement
that conflicted with their religious beliefgueye v. Gutierre277 F. App’x 70, 71 (2d Cir.

2008) (“We agree with the District Court that [thiaintiff] did not assera prima facie claim for
religious discrimination because he did not alldge he was disciplined for failing to comply

with an employment demand that contid with his religpus beliefs.”);Farina, 458 F. App’x

at 17 (finding that “[w]hile negative employmieevaluation letters[] or reprimands may be

considered adverse employment actions” for puepad an employment discrimination claim,
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that is not the case “[w]heredre is no proof that [the] evaliian had any effect on the terms

and conditions of [the plaintiff's] employmenfitations and internajuotation marks omitted));
see also Taylgr2012 WL 5989874, at *7 (noting that to qualify as an adverse employment
action, a negative performance evaluation “musgé&iqiegative consequess to the conditions

of employment”);Davis, 2012 WL 139255, at *6 (“As a mattef law, an ‘unsatisfactory’
performance evaluation alone does not amount exaarse employment action because such an
evaluation does not constitute a material changenployment. . . . On the other hand, where a
negative performance evaluation results in areese change in work conditions, it may be
considered an adverse employment action.afjcihs and internal quotation marks omitted)).
Plaintiff cannot sustain a religiis discrimination claim based on failure to accommodate.
Plaintiff's claims of religious discrimination based on a failure to accommodate pursuant to Title
VIl and NYSHRL are dismissed.

c. Religious Discrimination Claims — NYCHRL

The NYCHRL does not differentiate beten discrimination and hostile work
environment claims; rather, both are goverhgdN.Y.C. Admin. Code § 8-107(1)(a).
Sotomayor v. City of New Yoi®62 F. Supp. 2d 226, 261 (E.D.N.Y. 2012) (“Hostile work
environment claims are analyzed under thmesarovision of the NYBRL as discrimination
claims.”),aff'd, 713 F.3d 163 (2d Cir. 2013) (per curjanThe NYCHRL provides that it is
unlawful for an employer “to refuse to hioe employ or to bar or to discharge from
employment” an individual or & discriminate against such pansin compensation or in terms,
conditions or privileges cgmployment” “because of the actualparceived . . creed .. of any
person.” N.Y.C. Admin. Code § 8-107(1)(a). eTHYCHRL further provides that it is unlawful
for an employer “to impose upon a person asmalition of . . . retaining employment any terms

or conditions, compliance with which would requstech person to violate, or forego a practice
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of, his or her creed or religion.” N.Y.@dmin. Code 8§ 8-107(3). Though for many years the
Second Circuit “construed the NYCHRL to t@extensive with its federal and state
counterparts,” the New York City Council amended the NYCHRL in 2005 and “[a]s amended,
the NYCHRL requires an independent analysiglihalik v. Credit Agricole Cheuvreux N. Am.,
Inc., 715 F.3d 102, 108-09 (2d Cir. 2013). The NYQHRquires that “its provisions ‘be
construed liberally for the accomplishment of timquely broad and remedial purposes thereof,
regardless of whether federal or New York Stat@d and human rights laws . . . have been so
construed.” Id. at 109 (quoting N.Y.C. Admin. Code 8§ 8-1383¢ also Russo v. N.Y.
Presbyterian Hosp--- F. Supp. 2d ---, ---, 2013 WL 534642t *14 (E.D.N.Y. Sept. 23, 2013)
(same)Kerman-Mastour v. Fin. Indus. Regulatory Auth., Ji81.4 F. Supp. 2d 355, 365-66
(S.D.N.Y. 2011) (“[T]he Second Circuit has directhd district courts taonduct an analysis of
the NYCHRL claims that is separate from thatlertaken for Title VIl and New York State
Human Rights Law claims.” (citingoeffler v. Staten Island Univ. Hosp82 F.3d 268, 278-79
(2d Cir. 2009))).

“To establish a . . . discrimination claim under the NYCHRL, the plaintiff need only
demonstrate by a preponderance of the evidemtg]tie has been treated less well than other
employees because of [his protected statugfifialik, 715 F.3d at 11Gsee also Russe-- F.
Supp. 2d at ---, 2013 WL 5346427, at *15 (“Under the NYCHRL, a plaintiff need .. only
[establish] that [[he has been treated less thalh other employees because of [his protected
status].” (citation and internal quotation marks omitte@ig@asdale v. City of New Yoiko. 08-
CV-1684, 2013 WL 5300699, at *12 (EN.Y. Sept. 18, 2013) (“To prevail on a disparate
treatment claim under the NYCHRIihe plaintiff need only shothat her employer treated her

less well, at least in part fardiscriminatory reason.” (ciiah and internagjuotation marks
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omitted));E.E.O.C. v. Bloomberg L.P:Bloomberg), No. 07-CV-8383, 2013 WL 4799161, at

*8 (S.D.N.Y. Sept. 9, 2013) (“[T]he NYCHRL hasmplified the discrimination inquiry: the
plaintiff need only show that hemployer treated her less wiidhn other similarly situated
employees, at least in part fdiscriminatory reasons.” (alterati, citation and internal quotation
marks omitted))Gelin v. City of New YorNo. 10-CV-5592, 2013 WL 2298979, at *12
(E.D.N.Y. May 24, 2013) (holding that to elsliah a claim of discrimination under the

NYCHRL a plaintiff “must show that she hbsen treated less well at least in ftause oher
[race, color, or] gender.” (alteration in origih&titation and internal quotation marks omitted));
Clarke v. InterCont’l Hotels Grp., PLANo. 12-CV-2671, 2013 WL 28596, at *11 (S.D.N.Y.
May 30, 2013) (“InMihalik, the Second Circuit . . . held thad,establish a discrimination claim
under the NYCHRL, the plaintiff need only demtrate by a preponderance of the evidence that
she has been treated less well than other empligeasise of her protected status.” (alterations,
citation and internal quotation marks omittedin employer “may present evidence of its
legitimate, non-discriminatory motives tbav the conduct was not caused by discrimination,
but it is entitled to summary judgment on this bamsily if the record edtdishes as a matter of

law that discrimination playedo role in its actions.”Mihalik, 715 F.3d at 110 n.8 (alteration,
citation, and internal quotation marks omittexBe also Teasdal@013 WL 5300699, at *12
(same)Bloomberg 2013 WL 4799161, at *8 (same).

Since clarifying the inquiry for NYCHRL digate treatment discrimination claims in
Mihalik, the Second Circuit has not had occasion to address therstapgdicable to reasonable
accommodation discrimination claims. PrioMdalik, courts in this Circuit required a plaintiff
asserting a NYCHRL religious accamdation claim to “show that (1) they held a bona fide

religious belief conflicting with an employmergquirement; (2) they informed their employers
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of this belief; and (3) they were disciplinéat failure to comply with the conflicting

employment requirement.Stavis v. GFK Holding, Inc769 F. Supp. 2d 330, 335 (S.D.N.Y.
2011) (finding that the platiif could not make out &YCHRL or NYSHRL religious
accommodation claim where he was never denietigious holiday and never told that he
could not take a religious day offfrice v. Cushman & Wakefield, In829 F. Supp. 2d 201,

222 (S.D.N.Y. 2011) (holding that a plafiftoringing a NYCHRL religious accommodation
claim “must show: (1) he has a bona fide relig belief that conflicts with an employment
requirement; (2) he informed the employer of hikefieand (3) he was digdined for failure to
comply with the conflictinggmployment requirement”§ee also Muktadjr2013 WL 4095411,

at *2 (holding, even aftdvlihalik, that the same standard governs Title VIl and NYCHRL
religious accommodation claimsfplaintiff cannot meet this tesgr the reasons set forth in the
discussion of his Title VIl and NYSHRL religious accommodation claims, nor can he show even
under the liberal construot of the NYCHRL required biihalik that he was discriminated
against based on a failure to accommodate his religious beliefs or practices. Brownsville
Academy accommodated Plaintiff's religious practiaed there is no evidence that Plaintiff was
ever disciplined in connection with those ameoodations or required to forego his religious
practices.

Viewing the evidence in the light most favoratdePlaintiff, Plainiff has not shown that
religious discrimination playecdh role in Defendants’ treatmeot him. Plaintiff has not put
forth evidence from which a reasda jury could conclude th&ie was treated less well because
of his religion. Nor has Plairtiput forth any evidence that lneas subjected to any employment
condition requiring him to violater forego a practice of hisligion. Defendants’ motion for

summary judgment as to Plaintiff's claim f@ligious discrimination pursuant to the NYCHRL
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is granted.SeelL.ugo v. City of New York-- F. App’x ---, ---,2013 WL 1811271, at *2 (2d Cir.
May 1, 2013) (“While the NYCHRL is indeed reviedindependently from and more liberally
than federal or state discrimination claims, iit stquires a showing asome evidence from
which discrimination can be inferred.” (citation and internal quotation marks omitted)).

d. Retaliation Claims — Title VII, the ADEA and NYSHRL

Plaintiff claims that Defendds retaliated against him for filing a complaint with the
State Division of Human Rights allegj age and religious discriminatiéh.(SeePl. Opp’'n 6.)
Claims of retaliation for engaging in peated conduct under Title VII, the ADEA and the
NYSHRL are examined under tMcDonnell Douglasurden-shifting frameworkSee Summa
v. Hofstra Univ, 708 F.3d 115, 125 (2d Cir. 2013) (“The burden-shifting framework laid out in
McDonnell Douglas . . governs retaliation claims undmth Title VII and the NYSHRL.”
(citing Schiano v. Quality Payroll Sys., Ind45 F.3d 597, 609 (2d Cir. 2006)Ypprzynski 596
F.3d at 110 (“Retaliation claims under Titlé dnd the ADEA are also analyzed under the
McDonnell Douglasurden-shifting test described above.Under the test, “[f]irst, the plaintiff

must establish prima faciecase of retaliation. the plaintiff succeeds, then a presumption of

29 In his Complaint in this action, Plaintiffaimed that he had been retaliated against
“[s]ince [he] dually filed his agand religious discrimination chge with the Sftate ]D[ivision
of JH[uman ]Rights] and EEOC iNovember 2010.” (Compl.39.) In his summary judgment
motion and opposition to Defendants’ motion fomsoary judgment Platiff has not relied
upon his EEOC filing as a protected activity, andrat argument Plaintiff's counsel argued only
that Plaintiff was retaliated against for filiagcomplaint with the State Division of Human
Rights, making no mention of the EEOny. (Oral Arg. Tr. 63:4-5, 64:6-8, 66:2—7.)
Plaintiff has made no argumenatthe was retaliated against for filing a complaint with the
EEOC, and appears to have abamdbthis claim. Assuming PHiff did intend to rely on his
EEOC filing as a protected actiyjtthe Court notes that his filing is a protected activige
Gaines v. N.Y.C. Transit Autl853 F. App’x 509, 511 (2d Cir. 200@)ling a charge with the
EEOC is a protected activityphine v. City of New Yarklo. 12-CV-8393, 2013 WL 5231472,
at *6 (S.D.N.Y. July 24, 2013) (“Plaintiff engadjén Title VII protected activity by filing a
charge of discrimination with the EEOC . .). "However, a retaliation claim on that basis
would fail for the same reasons Plaintiff's redéibn claim on the basis of his filing with the
State Division of Human Rights eglaint fails, as discusseafra.
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retaliation arises and the employsust articulate a legitimatapn-retaliatory reason for the
action that the plaintifflleges was retaliatory.Fincher v. Depository Trust and Clearing

Corp., 604 F.3d 712, 720 (2d Cir. 2010) (citations omitted¥ also Tepperwien v. Entergy
Nuclear Operations, In¢663 F.3d 556, 568 n.6 (2d Cir. 2011) (discussing the burden shifting
analysis in the retaliation contexfyte v. Hamilton Sundstrand Coygd20 F.3d 166, 173 (2d

Cir. 2005) (same). If the employer succeedbaisecond stage, then the presumption of
retaliation dissipates, and the pigiif must show that, but for éhprotected activity, he would not

have suffered the adverse employment actioi.See Nassai570 U.S. at ---, 133 S. Ct. at 2534

L Prior to the Supreme Court’s decisiorlniv. of Texas Sw. Med. Ctr. v. Nassaro0
U.S. ---, 133 S. Ct. 2517 (2013), the Second @irxpressly left undecided whether a claim for
retaliation under the ADEA also requires but-for causati®ee Fried v. LVI Servs., In&00 F.
App’x 39, 41-42 (2d Cir. 2012¥ee also Fordham v. Islip Union Free Sch. Didb. 08-CV-
2310, 2012 WL 3307494, at *6 n.5 (E.D.N.Y. Adg, 2012) (“[l]n the context of ADEA
retaliation, following the Supme Court’s ruling irGross. . . courts are split on whether the ‘but
for’ standard or the mixed-motive standard applies.”)Nassar the Supreme Court concluded
that “[g]iven the lack of any meaningful tewell difference between thiext in [Title VII's
retaliation provision] and the one @ross[the ADEA’s discriminatbn provision],” the “proper
conclusion” was that Title VII's prohibition agnst “tak[ing] an adverse employment action
against an employee ‘because’ of certain criteriafjtire[s] proof that thdesire to retaliate was
the but-for cause of the dlenged employment action.Nassar 570 U.S. at ---, 133 S. Ct. at
2528. Like Title VII's retaliation provisioand the ADEA’s discrimination provision, the
ADEA'’s retaliation provision also bars résdion “because” of certain behaviogee?9 U.S.C.
§ 623(d) (“It shall be unlawful for an employerdiscriminate against any of his employees . . .
because such individual . . . opposed any practiade unlawful by this section . ...”) The
Supreme Court’s analysis Nassarsuggests that the language of the ADEA retaliation
provision requires that plaintififmeet the but-for standard ofusation, and in the short time
since the Court’s opinion was rendesgdeast one court has interpreidassarin this fashion.
See Ramos v. Molina Healthcare, Indo. 12-CV-856, 2013 WL 4053227, *7 n.3 (E.D. Va.
Aug. 8, 2013) (Nassarfurther established that Title Vilétaliation claims and ADEA retaliation
claims are both analyzed under a “but for” stadda . .”). The Second Circuit has not yet had
occasion to evaluate the impactNdssaron ADEA retaliation claims. However, based on the
Supreme Court’s statory analysis ilNassarandGross v. FBL Fin. Servs., In&57 U.S. 167,
180 (2009), and the similarity of the languagéhie@ ADEA retaliation statute, the Court finds
that Plaintiff must prove but-fazausation in order to estalilian ADEA retaliation claim.

22 Traditionally, “[t|he standards for evalirgg . . . retaliation clans are identical under
Title VIl and the NYSHRL.” Kelly v. Howard I. Shapiro & #sociates Consulting Engineers,
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(holding that a plaintiff “must eablish that his or her protectactivity was a but-for cause of
the alleged adversetamn by the employer”)see also Russe-- F. Supp. 2d at ---, 2013 WL
5346427, at *18 (“Title VII retaliatioclaims must be proved accandito traditional principles
of but-for causation . . . . This requires prodditthe unlawful retadition would not have
occurred in the absence of the alleged wronggétibn or actions of themployer.” (alteration in

original) (citation omitted))PDall v. St. Catherie of Siena Med. CtrNo. 11-CV-0444, 2013 WL

P.C, 716 F.3d 10, 14 (2d Cir. 2013) (cititgeinstock v. Columbia Unj\224 F.3d 33,42 n. 1
(2d Cir. 2000))Vandewater v. Canandaigua Nat. BaBR3 N.Y.S.2d 916 (2010) (“It is well
settled that the federal standards under [TYileof the Civil Rights Ad of 1964 are applied to
determine whether recovery is wartesh under the Human Rights Law.” (citifgrrest v.

Jewish Guild for the Blind3 N.Y.3d 295, 330 (2004))Forrest 3 N.Y.3d at 330 (stating that
“[b]ecause both the Human Rights Law and [T]i{lé address the same type of discrimination,
afford victims similar forms of redress, arattelly similar and ultimately employ the same
standards of recovery, federal cése in this area also proves helpful to the resolution of this
appeal” (quotingMatter of Aurecchione98 N.Y.2d 21, 26 (2002)). New York State courts have
yet to address the impact of tBapreme Court’s recent holdinghtassaron the NYSHRL, and
the Second Circuit had not yet had the opportunigdiress this issue. However, the relevant
provisions of Title VIl and NYSHRL are textuglsimilar, and both prohibit an employer from
discriminating or retaliating against an indival “because” he or she engaged in protected
activity. InNassar the Supreme Court held that untibe default rules” of statutory
construction, “causation” should be interpretedbag-for causation” “absent an indication to
the contrary in the statute itself,” and therefanterpreted Title W's use of “because” as
requiring “proof that the desite retaliate was the but-for cseiof the challenged employment
action.” Nassar 570 U.S.at ---, 133 S. Ct. at 2525, 253nce the NYSHRL statutory language
is the same, and the New York Court of Appées consistently stated that federal Title VII
standards are applied in interpreting the NYSH#RIis Court will continue to interpret the
standard for retaliation under NWMRL consistent with Title VIjurisprudence, as clarified by
the Supreme Court iNassar See, e.gRusso v. N.Y. Presbyterian Hasp- F. Supp. 2d ---, ---,
2013 WL 5346427, at *18-19 (E.D.N.Y. Sept. 23, 20iXerpreting thelaintiff's NYSHRL
retaliation claim consistent withsilitle VII retaliation claim afteNassaj; Leacock v. Nassau
Health Care Corp.No. 08-CV-2401, 2013 WL 4899723,*&n.4 (E.D.N.Y. Sept. 11, 2013)
(construing the NYSHRL as requiring teeame elements at Title VII (citifgall v. St. Catherine
of Siena Med. CtrNo. 11-CV-0444, 2013 WL 4432354, &% n.12 (E.D.N.Y. Aug. 14, 2013));
Dall, 2013 WL 4432354, at *19 n.12 (noting that fiedd’itle VIl standards are applied in
interpreting the NYSHRL and applying thet-for causation requirement to NYSHRL
retaliation claim)Brown v. City of New YoriNo. 11-CV-2915, 2013 WL 3789091, at *19
(S.D.N.Y. July 19, 2013) (reviewing the but-fmausation requirementrfditle VIl retaliation
articulated inNassarand stating that the plaintiff'setaliation claim under the NYSHRL is
‘analytically identical to [her] claims bught under Title VII'” (citation omitted)).
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4432354, at *19 (E.D.N.Y. Aug. 14, 2013) (“If the ployer succeeds at the second stage, then
the presumption of retaliation dissipates, andothentiff must show thatbut for the protected
activity, he would not have been terminatedvipore v. Kingsbrook Jewish Med. CtNo. 11-
CV-3625, 2013 WL 3968748, at *14 (EMY. July 30, 2013) (samefBrooks v. D.C. 9 Painters
Union, No. 10-CV-7800, 2013 WL 3328044, at *4 (S.DYNJuly 2, 2013) (“If the defendant
[articulates a legitimate, non-ré&dory reason], the plaintiff mustffer ‘proof that the unlawful
retaliation would not have occurred in the absence of the alleged wrongful action or actions of
the employer.” (quotingNassar 570 U.S. at ---, 133 S. Ct. at 2534)).

i. Prima Facie Case

“To make out grima faciecase of retaliation, plaintiff must demonséate that ‘(1) [he]
engaged in protected activit{g) the employer was aware ohthactivity; (3) the employee
suffered a materially adverse action; and (4y¢hwas a causal connection between the protected
activity and that adverse action.Kelly v. Howard I. Shapiro & Assocs. Consulting Eng’rs,

P.C, 716 F.3d 10, 14 (2d Cir. 201@)er curiam) (quotingore v. City of Syracus&70 F.3d

127, 157 (2d Cir. 2012)see also Summa08 F.3d at 1255chiang 445 F.3d at 608. The

burden at the summary judgment stégePlaintiff is ““minimal’ and ‘de minimis” and “the

court’s role in evaluating a summary judgmemjuest is to determine only whether proffered
admissible evidence would be sufficient to permatgonal finder of facto infer a retaliatory
motive.” Jute 420 F.3d at 173 (citations omitted). Pldirgatisfies the first, second and third
elements because he filed a complaint with the State Division of i Eights alleging age and
religious discrimination, DOE wawotified that he filed a compglat with the State Division of
Human Rights and thereafter Plaintiff was sabjto negative performance evaluations, the OEO

investigation and, ultimately, 3020eharges. However, Plaiffttannot show that there is a
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causal connection between hikeged adverse employmentians and the filing of his
complaint with the State Bision of Human Rights.
1. Protected Activity

Plaintiff's filing of a complaint alleging agend religious discrimination with the State
Division of Human Rights was protected activityee Brooks2013 WL 3328044, at *4
(“Plaintiff engaged in protected activity whée filed a charge of discrimination with the
NYSDHR.”); Lovell v. Maimonides Medical Centé¥o. 11-CV-4119, 2013 WL 4775611, at
*16 (E.D.N.Y. Sept. 6, 2013) (noting that the pl&#f's filing of a complaint with NYSDHR did
constitute protected activity).

2. Knowledge

Plaintiff filed a complaint with the StatDivision of HumarRights on November 9,
2010, alleging age and religious discrimioati(Def. 56.1 1 104; PI. 56.1 { 104), and that
complaint was subsequently served on DOE in November 28d€G(ass Decl. | 3; Def.
Reply), satisfying the second element. “To make qariraa faciecase of retaliation, a plaintiff
must demonstrate that . . . the employer waarawf [the protected] activity . . . Kelly, 716
F.3d at 14. “Plaintiff can satistyie ‘knowledge’ element of th@ima faciecase by
demonstrating that his employer had genergi@@te knowledge of his protected acts at the
time of the alleged retaliation.Stella v. Brandywine Sr. Living, Indo. 11-CV-1094, 2012
WL 3764505, at *6 (E.D.N.Y. July 9, 2012gport and recommendation adopiétb. 11-CV-
1094, 2012 WL 3764500 (E.D.N.Y. Aug. 27, 201s9e also Papelino v. Albany Coll. of
Pharmacy of Union Uniy633 F.3d 81, 92 (2d Cir. 2011) (“Evérihe [corporate defendant’s]
agents who carried out the adse action did not know about th&intiff's protected activity,
the ‘knowledge’ requirement is mettife legal entity was on notice.Blenry v. Wyeth Pharm.,

Inc., 616 F.3d 134, 148 (2d Cir. 2010)A] jury may ‘find retaliation even if the agent denies
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direct knowledge of a plaintiff's ptected activities, for example, kg as the jury finds that
the circumstances evidence knowledge of the predeattivities or the jury concludes that an
agent is acting explicitly or implicit[ly] upon ¢horders of a superior who has the requisite
knowledge.” (alteration in original) (quotin@ordon v. N.Y.C. Bd. of Edy@32 F.3d 111, 117
(2d Cir. 2000))Dall, 2013 WL 4432354, at *21 (“It is not nessary that Plainffi prove that the
specific actors knew of the protected activity as long as Plaintiff can demonstrate general
corporate knowledge.” (citations omitted)).

Defendants argue that Plaintiff cannot prdive knowledge element because Robinson
did not know that Plaintiff had filed his complainith the State Divigin of Human Rights until
afterthecommencement of the OEO investigation. (D¥ém. 25.) However, Plaintiff is only
required to show general corporate knowledgee Trivedi v. N.Y.S. Urati Court Sys. Office of
Court Admin, 818 F. Supp. 2d 712, 736 (S.D.N.Y. 2011) @laintiff need not prove that the
specific actors within an organization were awthed the plaintiff madallegations of retaliation
to make out @rima facieretaliation claim; ratér, general corporate knowlige that the plaintiff
has engaged in a protected activity is sufficigfeitations and inteal quotation marks
omitted));Adams v. City of New Yqr&37 F. Supp. 2d 108, 121 (E.D.N.Y. 2011) (holding that
“[t]o satisfy the knowledge requirement, nothimgre is necessary than general corporate
knowledge that the plaintiff has engdge a protected activity.” (quotingordon 232 F.3d at
116 (alteration omitted)Martinez v. N.Y.C. Dep’t of EdydNo. 04-CV-2728, 2008 WL
2220638, at *11 (S.D.N.Y. May 27, 2008) (findingetknowledge element satisfied for the
plaintiff's retaliation claim wire “[a]lthough . . . Plaintiff hagroffered no evidence that [the
public school principal that supésed Plaintiff] personally knewabout Plaintiff’'s protected

activity . . . there is no disputkat the New York City Departmé of Education, as a corporate
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entity and Defendant in this case, knalmout Plaintiff's prog¢cted activity” (citingGordon 232
F.3d at 116)). DOE knew of Plaintiff’s filing ¢fie complaint with the State Division of Human
Rights prior to the commencement of the OB@estigation and the commencement of the
3020-a proceeding and therefore Pléiimtas satisfied this element.

3. Adverse Employment Action

Plaintiff has sufficiently alleged that Iseiffered multiple adverse employment actions
after he filed his complaint with the State Biain of Human Rights kging age and religious
discrimination?® (SeeOral Arg. Tr. 62:18-20; 63:19-65:3.) To establish an adverse
employment action for purposesafetaliation claim, ‘4] plaintiff must show that a reasonable
employee would have found theatlenged action mateily adverse, which in this context
means it well might have dissuaded a reasonabtier from making osupporting a charge of
discrimination.” Fincher, 604 F.3d at 721. The adverse @as Plaintiff relies upon for his
retaliation claims are: (1) the 3020-a chard@sthe OEO investation; and (3) the
unsatisfactory evaluations Plaintiff received afte filed his complaint. (Oral Arg. Tr. 63:13—
18, 64:11-65:8.)

The institution of a 3020-a proceedingis adverse employment actioBee Huntington
Union, 2012 WL 1077677, at *16 n.21 (“[T]he 3020Celzarges are clearly an adverse
employment action because ‘the institution of disciplinary proceedings is sufficient in this circuit
to constitute adverse employment decision.” (quoti8gehan v. Village of Mamarone&65
F.3d 96, 106 (2d Cir. 2006))). A suspensidthaut pay also qualifies as an adverse

employment action and here, Pitiif was suspended for 60 days without pay at the conclusion

23 At oral argument Plairfticlarified that the adverse @ans he relies upon for his
retaliation claims are: (1) tH#020-a charges; (2) the OEO intigation; and (3) the frequent
unsatisfactory evaluations Plaintiff received afte filed his complaint. (Oral Arg. Tr. 63:13—
18, 64:11-65:8.)
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of the 3020-a proceedingee Lovejoy—Wilse263 F.3d at 223 (“[S]uspension without pay is
sufficient to constitute aadverse employment action.Gatterfield v. United Parcel Serv., Inc.
No. 00-CV-7190, 2003 WL 22251314, at *13 (S.D¢NSept. 30, 2003) (“[T]he one-day
suspension . . . arguably meets the ‘materedlyerse’ standaroutlined by the Second
Circuit . . . .").

Plaintiff's unsatisfactory performance evaluasaeceived after he filed his complaint
with the State Division of Human Rights, thdsequent 3020-a chargded against him and

his 60-day suspension also qualify as adversployment actions foetaliation purpose¥. See

24 Following the Supreme Court’s decisiorBuorlington N. & Santa Fe Ry. Co. v.
Whitg 548 U.S. 53 (2006), district courtsthis Circuit have disaged as to whether a negative
performance evaluation, absent concrete negatinserjuences to the employee, is sufficient to
support a retaliation claim. 8@ courts have found that negative performance evaluations,
standing alone, can be consideagdadverse employment actioBee Siddigi v. N.Y.C. Health &
Hospitals Corp.572 F. Supp. 2d 353, 372 (S.D.N.Y. 2008) (“Unlike in discrimination claims,
[for the purposes of a retaliation claim] negative performance reviews, standing alone, can be
considered an adverse employment action.” (citation omitt€dyjpr v. N.Y.C. Dep’t of Educ.
No. 11-CV-3582, 2012 WL 5989874, at *10 (ENDY. Nov. 30, 2012) (“[N]egative
performance reviews, standing alone, candesiclered an adversmployment action for
purposes of a retaliation clain{¢itation and internal quotatianarks omitted)). Other courts
have found that even for retdl@n claims, a plaintiff mustt®w that a negative performance
evaluation resulted in concrete negatconsequences to the employ&ee Carmellino v. Dist.
20 of N.Y.C. Dep't. of EdudNo. 03-CV-5942, 2006 WL 2583019,*82 (S.D.N.Y. Sept. 6,
2006) (granting summary judgment to employer daligion claim where plintiffs “failed to
produce . . . evidence of any negative consequersefiing from the [negative] evaluations”);
Jackson v. City Univ. of New Yotko. 05-CV-8712, 2006 WL 1751247, at *4 (S.D.N.Y. June
23, 2006) (holding, as to the plaifisfretaliation claim, that “egative evaluations alone do not
constitute an adverse employrhawction in the absence of some attendant effect on the terms
and conditions of plaintiff's employment”Rlaintiff was suspended for 60 days based upon
unsatisfactory performance evaluations assallt of observations on February 25, 2010,
April 19, 2010, June 1, 2010, December 6, 2010, December 20, 2010, February 15, 2011,
April 15, 2011, and June 10, 2011. (3020-a Opiriod Award 32—-34.) The majority of these
observations and unsatisfactory performan@uations occurred aftélaintiff filed his
complaint with the State Division of Hum&ights in November 2010. Because Plaintiff
suffered concrete negative consequencesesudt of the negative performance evaluations
received after he filed his complaint, thggeformance evaluations qualify as an adverse
employment action under either standard.
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Zelnik v. Fashion Inst. of Te¢h64 F.3d 217, 226 (2d Cir. 2006 A@dverse employment actions
may include negative aluation letters.”)Taylor, 2012 WL 5989874, at *10 (“[fie plaintiff's]
receipt of “U” evaluations for science lessahsing the 2009-10 schoodgr as well as a “U”
rating at the end of that school year constiteerse employment actions for purposes of her
retaliation claim.”).

District courts in this Circuit have disagreasito whether, in the retaliation context, an
investigation may suffice testablish an adverse employment action, even where such
investigation does not result inyadiscipline. Some courts Y& found that the commencement
of an investigation, even withoattendant negative consequendgsufficient to establish an
adverse employment actiosee, e.gO’Neal v. State Univ. of N.YNo. 01-CV-7802, 2006 WL
3246935, at *13 (E.D.N.Y. Nov. 8, 2006) (finding tleeletter informing the plaintiff “that she
had to submit to a disciplinary interview and that she was the subject of a disciplinary
investigation” rendering “the prospect of [thiaintiff] being disciplined . . . imminent” and
“underscore[ing] the serious and formal natoir¢he disciplinary iterview” by inviting the
plaintiff to bring a union representative or attey was “sufficient to constitute a ‘materially
adverse’ action” for purposes of Title VII retaliation claim (citation omittedj);Eldridge v.
Rochester City Sch. DistNo. 12-CV-6365L, 2013 WL 5104278t *11 (W.D.N.Y. Sept. 13,
2013) (“I conclude that thpressure of an internal investigatj coupled with a veiled threat of
an involuntary trangfr, could dissuade a reasonable employee from engaging in protected
activity, and thus adequately alleges an asltvemployment action ifdhe purposes of the
Section 1983 retaliation claim.”Other courts have held that commencement of an investigation
alone is not sufficient to estalilign adverse employment actiorgee, e.gWright v. Monroe

Cmty. Hosp.No. 09-CV-6593, 2011 WL 3236224, at *7 WN.Y. July 28, 2011) (“Employee
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investigations, unwanted scrutiny from supervisors, and negative performance evaluations
without attendant negative rétsuor deprivation of positionpportunity, do not sufficiently
constitute adverse employmeatdtions under Title VII.")aff'd, 493 F. App’x 233 (2d Cir.
2012);Mclnnis v. Town of WestpB75 F. Supp. 2d 70, 84-85 (D. Conn. 2005) (noting that
“plaintiff offer[ed] no authority fo the proposition thahe initiation of aninvestigation, without
more, is itself an adverse employment@tfi and holding that “the internal affairs
investigations directed at [plaintiff] . . . cannpwot themselves, be found to violate the ADEA’s
proscription on retaliation”)Radolf 364 F. Supp. 2d at 224 (klatg that an internal
investigation into plaintiff's possible fraud that cleared plaintiff of any wrongdoing, without
allegations of attendant matardisadvantage in employmeetms, could not support a First
Amendment retaliation claim). Since themamencement of an OEO investigation might
“dissuade[] a reasonable worker from makangupporting a charge of discrimination,” the
Court assumes for the purposes of this matian the commencement of the OEO investigation
was an adverse employment acti@urlington N. & Santa Fe Ry. Co. v. Whi&l8 U.S. 53, 68
(2006).

Plaintiff has satisfied this element by shogvthat he has suffered several adverse
employment actions since the filing of hiswgaaint with the State Human Rights Division.

4. Causal Connection

Plaintiff can prove a causal connection betwienfiling of his complaint with the State
Division of Human Rights and the initiatiafi the OEO investigation through temporal
proximity. “[P]roof of causabn can be shown either: (I)directly, by showing that the
protected activity was followed closely bysdiiminatory treatment, or through other

circumstantial evidence such as disparate tre#tofeellow employees who engaged in similar
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conduct; or (2) directly, through evidence of retry animus directed against the plaintiff by
the defendant."Gordon 232 F.3d at 11%&ee also Dawson v. City of New Y,ddo. 09-CV-
5348, 2013 WL 4504620, at *16 (S.D.N.Y. Aug. 19. 2013) (saBmpks 2013 WL 3328044,
at *4 (same). “[A] plaintiff can indirdty establish a causabnnection to support a
discrimination or retaliation clai by showing that the protectedtivity was closely followed in
time by the adverse employment actioidrzynski 596 F.3d at 110 (citinGorman-Bakos v.
Cornell Coop. Extension of Schenectady Cra§2 F.3d 545, 554 (2d Cir. 20013ge also El
Sayed v. Hilton Hotels Cor27 F.3d 931, 933 (2d Cir. 2010)fe temporal proximity of
events may give rise to an inference of ratan for the purposes ebktablishing a prima facie
case of retaliation . . . ."Feingold 366 F.3d at 156 (“[T]he requirement that [Plaintiff] show a
causal connection between his complaints aaddrmination is satisfied by the temporal
proximity between the two.”)freglia v. Town of Manlius313 F.3d 713, 720 (2d Cir. 2002)
("“We have held that a close temporal relatiopsietween a plaintiff’'s gacipation in protected
activity and an employer’s adverse actions can Hemnt to establish causation.”). There is no
brightline rule for how long aftea plaintiff has engaged in thegbected activity that the adverse
action must have occurred to benefit from tHerence, but the Second Circuit has held that
periods as long as five months are not too ldBgrzynski 596 F.3d at 110-11 (“Though [the
Second Circuit] has not drawrbaght line defining, for the purpes of a prima facie case, the
outer limits beyond which a temporal relationshifois attenuated to esiish causation, [it has]
previously held that five months istoo long to find theausal relationship.”).

Although it is unclear when the OEO investiign into comments made by Plaintiff was
commenced, the statements from the students who complained about Plaintiff's comments are

dated December 6, 2010, suggesting that the @E€3tigation was commenced shortly after
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Plaintiff filed his complaint with the Staf@ivision of Human Rights on November 9, 2010. In
addition, Plaintiff received unsatisfactoryrfigmance evaluations on December 6 and 20, 2010,
February 15, April 15, and June 10, 2011, all of which were used as a basis for the 3020-a
charges against Plaintiff, reting in a 60-day suspension. Drawgiall inferences in favor of
Plaintiff, Plaintiff has met his minimum bund@f demonstrating a caal connection between

his protected activity and at least some adverse employment actions.

ii. Non-Retaliatory Explanation

As discussed in the context of Plaffii discrimination claim, Defendants have
articulated a legitimate reason for the unsatistgatatings which led to the commencement of
the 3020-a proceeding, resulting in the 60-day eusipn of Plaintiff. Defendants have shown
that Plaintiff's teaching performance was ungati®ry, that he refused to accept constructive
criticism and professional dee@ment opportunitiesral that he was unpre$sional towards the
students. $eePart I.b.i.2.) Defendasthave also shown thidite OEO investigation was
commenced in response to complaints by twoesitgdand a parent. Defendants have satisfied
their burden.

iii. Pretext

Plaintiff cannot prove that bdior his filing of the complaihwith the State Division of
Human Rights, he would not have received tthdittonal unsatisfactory performance ratings or
been subjected to the 3020-a charges or the @&3tigation. Under threcent Supreme Court
decision inNassar “Title VII retaliation claims must be proved according to traditional
principles ofbut-for causation . . . . This requires praloét the unlawful retaliation would not
have occurred in the absence of the allegaxhgful action or actions of the employer.” 570
U.S. at ---, 133 S. Ct. at 2533. Therefore, traénpiff must show thatetaliation was a but-for

cause of the adverse employment actiSee Russe-- F. Supp. 2d at ---, 2013 WL 5346427, at
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*18 (“Title VII retaliation claims must be pved according to tradanal principles obut-for
causation . . . .” (alteration in original) (citation omitted)gacock v. Nassau Health Care Corp.
No. 08-CV-2401, 2013 WL 4899723, at *11 (E.D.NS€pt. 11, 2013) (“[D]uring the final stage
of the burden shifting frame-work, the plaintiff mgstow that retaliation was a but-for cause of
the adverse employment action.” (citatiand internal quotation marks omitted)gll, 2013

WL 4432354, at *19 (“If the employesucceeds at the second statpen the presumption of
retaliation dissipates, and the pigiif must show that, but for ¢hprotected activity, he would not
have been terminated.Yoore, 2013 WL 3968748, at *14 (sam@&rooks 2013 WL 3328044,

at *4 (S.D.N.Y. July 2, 2013) (stating that “dot” causation must be proved if the defendant
articulates a legitimate, non-retaliatogason for the adverse employment action).

In order to establish but-for causation, Pli#intould have to prove that the adverse
employment actions would not have occurred endhsence of a retaliatory motive. Plaintiff has
provided no evidence that the additional ungatiery performance reviews, the 3020-a charges
or the OEO investigation were motivated by retalia Instead, Plaintiff &s the Court to infer
that these actions were retatipt because of their temporal proximity to the filing of his
complaint with the State Division of Human Righ®laintiff specifically argues that “[t]he basis
for a finding of retaliation against Plaintiff isore than plain and obvious here based on the
timing of events.” (Pl. Opp’n 6.) Plaintiff claintbat after he filed his complaint with the State
Division of Human Rights on November@)10, the OEO investigation was commenced
concerning remarks he allegedly made on Ddxr, 2010, Plaintiff was subjected to a high
number of unsatisfactory reviews, and in Mag010, Plaintiff received letter inviting him to
participate in PIP Plus which, Phaiff argues, was a “trigger” fahe subsequent 3020-a charges.

(Oral Arg. Tr. 62:18-65:3.)
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Even under the “motivating factor” standard tivats in use in the Second Circuit prior to
the Supreme Court’s recent decisiomMimssar 570 U.S. ---, 133 S.Ct. 2517, “temporal
proximity — while enough to support a prima facase — was insufficient to establish pretext.”
Ben-Levy v. Bloomberg, L,/A18 Fed. App’x. 17, 19 (2d Cir. 2013ke also Govori v. Goat
Fifty, L.L.C, --- F. App’X ---, -, 2013 WL 1197770, &2 (2d Cir. Mar. 26, 2013) (“[W]hile
temporal proximity between ents may give rise to@ima facie casef discrimination, ‘such
temporal proximity is insufficient to satisfy [phiff's] burden to bring forward some evidence
of pretext.” (QuotingEl Sayed627 F.3d at 933)Moore, 2013 WL 3968748, at *20 n.13
(same). Thus, Plaintiff’'s claim cannot satisfe fhrior more relaxed mixed-motive standard or
Nassats but-for standard. Moreover, based ondb&iled record of Platiff's unsatisfactory
performance, including the numerous unsatisfgateviews prior to the filing of Plaintiff’s
complaint, as well as the complaints by the twmlehts and the parent that resulted in the OEO
investigatiod® and the findings of the 3020-a hearirftjoer, no reasonable jury could conclude

that the filing of a complaint with the Statevizion of Human Rights was the but-for cause of

25 Although DOE's corporate knowledge of tiileng of the complaint with the State
Division of Human Rights was fficient to meet Plaintiff' prima facieburden to establish
knowledge, because Defendants have showrthibes is no evidence that Robinson, who
Plaintiff alleges orchestrateddl©OEO investigation, knew of the complaint at the time the OEO
investigation was initiated, DOE’s corporate knedge fails to demonstrate the necessary causal
connection.See Gordon v. New York City Bd. of E¢d@82 F.3d 111, 117 (2d Cir. 2000)
(explaining that although corpordteowledge of a plaintiff’s complaint is sufficient to satisfy
the “knowledge” prong of a plaintiff'prima faciecase, evidence that the specific decision-
makers responsible for the adverse action weraware of the plaintiff's protected activity is
still relevant “as some evidence of a ladlka causal connectionpuntering plaintiff's
circumstantial evidence of proxity or disparate treatment.”.E.O.C. v. Bloomberg L.P.

No. 07-CV-8383, 2013 WL 4799161,*&8 (S.D.N.Y. Sept. 9, 2013) Gordonmakes clear that
even where general corporate knowledge s#isfy the second prima facie prong of a
retaliation claim (employer’knowledge), the lack of euihce indicating knowledge of
particular individual agents can doom a pliistability to show the fourth element
(causation).”).
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the adverse employment actions taken ag#tasntiff. Plaintiff's Title VII, ADEA and
NYSHRL retaliation claims are therefore dismissed.

e. Retaliation Claim — NYCHRL

Plaintiffs NYCHRL retaliation claim is alsdismissed. “[T]o prevail on a retaliation
claim under the NYCHRL, the plaintiff mushow that [|he took an action opposing [his]
employer’s discrimination, and that, as a teshe employer engaged in conduct that was
reasonably likely to deter a persfrom engaging in such actionMihalik, 715 F.3d at 112
(citations omitted)see also Noel v. BNY-Mellon Corpl14 Fed. App’x 9, 11 (2d Cir. 2013)
(“[T]he NYCHRL has been amended to abblibe parallelism between the [NYCHRL] and
federal and state anti-discrimination lawgdaunder the NYCHRL, a plaintiff need not have
suffered a materially adverse change in the $eand conditions of employment to establish a
prima facie case of retaliation.” (citation anteimal quotation marks dtted)). “[SJummary
judgment is appropriate only iféhplaintiff cannot show that rdiation played any part in the
employer’s decision."Mihalik, 715 F.3d at 116. A plaintiff mustill establish that there was a
causal connection between his protected actanty the employer’s subsequent action, and must
show that a defendant’s legitimate reason fotdnsination was pretextual or “motivated at
least in part by an impermissible motiveBtightman v. Prison Health Serv., Ine--

N.Y.S.2d ---, ---, 108 A.D.3d 739, 741 (App. Div. 2018¢e also Mihalik715 F.3d 112-13
(holding that to prevail on atadiation claim under the NYCHRIthe plaintiff must show that

the employer’s action was taken “becauseptdintiff’s opposition to discrimination and “a
defendant is not liable if the pidiff fails to prove the conduct saused at least in part by . . .
retaliatory motives”)Tse v. New York UnivNo. 10-CV-7207, 2013 WL 5288848, at *17 n.17
(S.D.N.Y. Sept. 19, 2013) (“Because [the plafhttinnot establish a causal connection between

her NYSDHR . . . complaint[] and her termirmm, her NYCHRL [retaliation] claim fails as
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well.”); Bloomberg 2013 WL 4799161, at *32 (finding thtte “broader standard” of the
NYCHRL “does not absolve [thalaintiff] from putting forth evidence tending to show a causal
connection between her action oppg . . . alleged discrimitian and the alleged adverse
actions”). No reasonable jury could conclulkat the actions takeagainst Plaintiff were
motivated, even in part, by retaliatory anim@ee Bryant v. Merrill Lynch, Pierce, Fenner &
Smith No. 12-CV-2940, 2013 WL 2359109, at *5[8N.Y. May 30, 2013) (“Because the
federal and state retaliation claims on whicimswary judgment is granted fail because of the
absence of retaliatory animus, they dsbunder the broader NYERL.”). Plaintiff's

NYCHRL retaliation claim is therefore dismissed.

f. Equal Protection Claims — Faleral and NY Constitutions

Plaintiff also brings a 8 1983 claim for vadion of his constitiional right to equal
protection pursuant to the FourtdeAmendment as well as a atafor violation of his right to
equal protection under the New York constiuti “[Section] 1983 ad the Equal Protection
Clause protect public employees from variéarsns of discrimination, including hostile work

environment and disparate treatment” claffn®emoret v. Zegarelli451 F.3d 140, 149 (2d Cir.

26 At oral argument Plairftiindicated that his equal peattion claim included a hostile
work environment claim in addition to hissdrimination claim. (Oral Arg. Tr. 2:17-22.)
Plaintiff did not assert a hostile workveronment claim in the ComplaintSée generally
Cmplt.) The Court need not consider a claimsgnted for the first time in an opposition to a
summary judgment motiorSee Lyman v. CSX Transp.,.Ii864 F. App’x 699, 701 (2d Cir.
2010) (“An opposition to a summary judgment motionas the place for a plaintiff to raise new
claims.” (quoting 5 Charles Alan Wright & Antin R. Miller, FederaPractice and Procedure
§ 1183, at 23 n.9 (3d ed. 2004 preenidge v. Allstate Ins. Gat46 F.3d 356, 361 (2d Cir.
2006) (upholding the district coustdenial of the plaintiff's reqst to amend the complaint in
the summary judgment motion as the request was “untimelgtjipn v. Societe Generalg22
F. Supp. 2d 390, 394-99, n.4 (S.D.N.Y. 2011) (“Indg4bdecause a failure to assert a claim
until the last minute will inevitdip prejudice the defendant, courts in this District have
consistently ruled that it is inappropriate to eamew claims for the first time in submissions in
opposition to summary judgment.” (citations omittedyf,d, No. 11-CV-4476, 2012 WL
5861809 (2d Cir. Nov. 20, 201Hyans v. Solomoi®81 F. Supp. 2d 233, 253 (E.D.N.Y. 2010)
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2006);see also Das v. Consol. Sch. Dist. of New Brjta@® F. App’x 186, 188 (2d Cir. 2010).
Once a plaintiff has establishadtion under color of state latihe same analytical framework
applies whether the disparate treatmeainclis brought under 8 1983 or Title VIiSee Abdul-
Hakeem v. Parkinsgn-- Fed. App’x ---, ---, 2013 WL 311180Qat *1 (2d Cir. June 21, 2013)
(“In the context of a § 1983 suit wle the color of state law is established, an equal protection
claim parallels a Title VII employment discrimiman claim.” (alteration, citations and internal
guotation marks omitted¥ee also Das369 F. App’x at 188Demoret 451 F.3d at 149;
Alexander v. City of New YqrKko. 11-CV-4638, 2013 WL 3943496,*at (E.D.N.Y. July 23,
2013). In addition, the Second Circuit has held ttiret Equal Protection Clauses of the federal
and New York Constitubins are coextensive.Town of Southold v. Town of E. Hamptdi7

F.3d 38, 53 n.3 (2d Cir. 2007) (“Because the Efuatection Clauses of the federal and New

(“[1]f a complaint does not fairhassert facts supporting a pewtar cause of action, ‘it is
inappropriate to raise new claims for thetfirme in submissions in opposition to a summary
judgment motion.” (citations omittgyl To the extent Plaintiff has asserted a hostile work
environment claim, it is without merit and isdhissed. Plaintiff has nghown that his work
environment was “permeated with discriminatorymidation, ridicule, and insult, that [was]
sufficiently severe or pervasive to alter the ctinds of [Plaintiff's] employment and create an
abusive working environment.Rivera v. Rochester Genesee Reg’l Transp. Au@2. F.3d 685,
693 (2d Cir. 2012) (quotin@orzynski 596 F.3d at 102). Even under the broader standard of the
NYCHRL, which does not requir plaintiff to prove that the atmosphere was “severe or
pervasive,” but rather that the plaintiff “hbsen treated less well than other employees,”
Mihalik v. Credit Agricole Cheuvreux N. Am., In€15 F.3d 102, 113 (2d Cir. 2013), a plaintiff
still must establish that he suffered a hostile work environtmerduse of his protected status
See, e.gMargherita v. FedEx Exp511 Fed. App’x 71, 73 (2d Cir. 2013) (finding that, “even
under the broad and liberal construction ofRMECHRL,” there was no evidence that plaintiff
suffered a hostile work environmergdause of his protected statu8Ysso--- F. Supp. 2d at ---,
2013 WL 5346427, at *14 (finding th& plaintiff must still establish that she suffered a hostile
work environmenbecause dfher protected statys (collecting cases))Sotomayor v. City of
New York862 F. Supp. 2d 226, 261 (E.D.N.Y. 20{@smissing plaintiff's NYCHRL hostile
work environment claim because “plaintiff cansbbw that a hostile work environment was
created because of her race, age, or ndt@ign” (internal quotation marks omittedgff'd,

713 F.3d 163 (2d Cir. 2013) (per curiam). A aable jury could not ewlude that Plaintiff
was treated less well because of his religion.
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York Constitutions are coextensisgePinnacle Nursing Home v. Axelra@28 F.2d 1306, 1317
(2d Cir. 1991), our analysis responds to [piis] claims under each of these provisions.”);
Dotson v. FarrugiaNo. 11-CV-1126, 2012 WL 996997, at *8 n.3 (S.D.N.Y. Mar. 26, 2012)
(“The Equal Protection Clauses of the Unitdtes and the New York Constitutions are
coextensive, and therefore an analysis under one equally suppanmslysis under the other.”).
As discussedupra Plaintiff has failed to establish aagh for religious or age discrimination
pursuant to Title VII. For theame reasons that Plaintiff canestablish a claim under Title

VII, Plaintiff cannot establish a claim for edumotection pursuant to § 1983 and the New York
constitution.

I1l. Conclusion

For the foregoing reasons, the Court grants Defendants’ motion for summary judgment

and the Complaint is dismissed in its entirety.

SO ORDERED:

s/ MKB
MARGO K. BRODIE
United States District Judge

Dated: September 29, 2013
Brooklyn, New York
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