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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________________ X
MICHELLE KHAN,

Raintiff,

MEMORANDUM & ORDER
V. 11-CV-511§MKB)

MICHAEL J. ASTRUE, Commissioner of
SocialSecurity,

Defendant.
_______________________________________________________________ X

MARGO K. BRODIE, United States District Judge:

Plaintiff Michelle Khan filed the aboveaptioned action seekingview pursuant to 42
U.S.C. 8§ 405(g) of a final dexton of Defendant Commissioner ®bcial Security denying her
application for disability instance benefits. Defendant moves for judgment on the pleadings
pursuant to Rule 12(c) of the Federal Rule€wil Procedure, claiming that the Commissioner’s
decision is supported by substah&gidence and should be affirche Plaintiff cross-moves for
judgment on the pleadings, arguing that Admraiste Law Judge Margat Pecoraro (“ALJ")
failed to satisfy her duties in seataspects: (1) the ALJ did nodrrectly weigh the opinions of
Plaintiff's treating sources; (ALJ did not correctly assess Plaintiff's credibility; and (3) the
residual functional capacity determined by @@mmissioner is not supported by substantial
evidence. For the reasons set forth belowgeBaant’s motion for judgment on the pleadings is
denied. Plaintiff's cross mam for judgment on the pleadingsgranted. The Commissioner’s

decision is reversed and renaked for further proceedings.
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.  Background
Plaintiff was born in 1977. (R. at 87.) Plgiihhas a high school equivalency credential.
(Id. at 44, 107.) She last worked in 2002aaself-employed child care provideid.(at 43, 44,
104, 118.) Plaintiff lives with her son who is autistitd. &t 45.) Plaintiff currently receives
public assistance and her son reesiBupplemental Security Incornédld. at 53.) Plaintiff filed
an application for disability insunae benefits on November 18, 2008, &t 87-90), because of
her “depression, anxiety, back, ngmoblems, [and] schizophreni[a]it( at 103). According to
Plaintiff, these conditions affected her abilibywork because her “body hurts,” she was “tired
all the time,” she “stay[ed] in the dark,”eshstay[ed] in bed,” and she had “a hard time
focusing.” (d.) Plaintiff's application for disability benefits was deniett. &t 77.) On May
25, 2010, an administrative hearing was held before the AdJat(39-71.) At the hearing,
Plaintiff and a vocatiori@xpert testified. Ifl. at 38—71.) By decision dated August 9, 2010, the
ALJ found that Plaintiff was not disabledd.(at 14-36.) The AppealsoGncil denied review of
the ALJ decision on August 19, 2011d.(at 1-5.)
a. Plaintiff's Testimony
At the ALJ hearing, Plaintiff testified thatelmas anxiety and depséen. (R. at 47.)
One cause of her depression is the death dbioginer, which happened one year prior to the
hearing before the ALJ.IA.) Her very sick mother adds to her depressida.) (She has a
difficult relationship with her father who is “kihof harsh” and does ntinderstand [her] son is
autistic.” (d. at 48.) She has low self-esteem antha very social with people.”ld.) One of

the reasons Plaintiff is not social and is deprssbecause she gained weight and she believes

1 Plaintiff claims that she is exemptedrr working while on welfare because of her
condition. (R. at 69.)



people discuss her weight outside her preserdeat(48, 58.) Because she is “anti-social,” has
difficulties concentrating and is forgetfishe would have a difficult time workingld( at 62—
63.)

Plaintiff has pain in herdaly and cannot “be active.ld{ at 48.) She feels severe pain in
her lower back, neck, shoulder and fodd. &t 55.) She cannot wal&r long distances, wash
dishes, sit in place or stand for véoyng periods because of the paiid.) In addition, she has
heavy menstrual periods and bad crammgsch aggravate her back problem#d. @t 56.) Some
days Plaintiff is unable to take a shower because of the ddimat 69.) Plaintiff cannot sit due
to back and leg pain and wolidve a difficult time working. I4. at 61.)

Plaintiff takes many medicationsicluding Vicodin five time a week at night for the
pain, Wellbutrin in the morning for depsesn, and Ambien and Klonopin for anxietyid.(at
49-50.) She takes Ambien every night and also takes Vicodinat(50.) She only takes
Klonopin when she needs it because it makes her titdd. Rlaintiff estimated that she takes
Klonopin three to four times a weekid) She also uses “Tiger Balm.Td(at 55.)

Plaintiff's daily activities iclude giving her son breakfashaking sure he takes his
medication, telling him which clothes to wear, rmaksure he has his school bag and has been to
the bathroom, taking him to the bus stop and waiting with hich.af 50-51.) Plaintiff also
takes her son to doctor’s apptnents when necessaryd.(at 47.) She is physically unable to
cook for her son, but has had the assistance ofne ln@alth care aide for three years, Monday
through Friday, for four hours in the evening attérnative weekends for eight hours, to help
her with her son. I4. at 45, 51, 57.) The aide does tftecery shopping and her son’s laundry,
but not Plaintiff’'s laundry, whicks done by her laudromatld(at 56-57.) Plaintiff also has a

friend who helps her with her sond.(at 46.)



After her son goes to school, Plaintiff také&/ellbutrin and attends to her billdd.(at
51.) If she is tired, Plaintiff lies downld() Plaintiff rarely performs household chores because
she is unable to “bend.”ld. at 52.) Some day®laintiff does not leave the apartment, mostly
because she is caring for her soldl. &t 59.) Plaintiff does not pasipate in anygroup activities
but she does have some friends and one good friéthdat G0.)

Plaintiff spends her days attending variappointments, including welfare, medical
doctor, psychiatrist and therapistd.(at 69.) Plaintiff meets ith the therapisweekly. (d. at
52.) Since March of 2007, Plaintiff has beerldng treatment at Woodside Mental Health
Clinic, Catholic Charitie$‘the Woodside Clinic”). Id. at 54.) She was previously treated at St.
Johns Clinic. I@d.) Plaintiff's prior therapst at Woodside Clinic waJulie Ann Moreno, who she
saw for two years.ld.) Her current therapist is Darcy Mentovidd.] Plaintiff tries to keep a
log of her appointments.id, at 52.) She has a difficult time remembering appointments and
becomes overwhelmed and anxious sohs®eto write down her appointments$d. @t 63.)
Plaintiff gets to her appointments by eithevihg her friend drive her or taking the busd. @t
52.)

b. Plaintiff’'s Work History

Plaintiff last worked in 2002, as a self-élayed child care provider for a family with
three sons. (R. at 43.) She cared for the children in her home and the home of the cldldren. (
As a child care provider, she would bathedhidren, help them with homework, prepare meals
and monitor them during their recreational timkl. &t 43—-44.) This is Plaintiff’'s only

significant employment. Id. at 65.)



c. Vocational Expert’s Testimony

The vocational expert testified that becaoasPBlaintiff's limitations, Plaintiff would not
be able to perform her prior work. (R. at 68,) Assuming Plaintiff could concentrate, she
could be an addresser or stamper, a toffest a sorter or a ticket checketd.(at 66—67.)
Assuming Plaintiff could not conctrate, she also would not belalbo perform any other job in
the market. I¢l. at 68.)

d. Medical Evidence
i. Physical Conditions
1. Nuzhat Faridi (Treating Physician)

Nuzhat Faridi, Doctor of Medine (“M.D.”), began treatinglaintiff in February 2008.
(R. at 151, 470.) Dr. Faridi pvided several reports and cops medical records from his
treatment of Plaintiff. $ee generally icat 151-56, 202—07, 382-438, 459-519.) Dr. Faridi had
in his records two MRIs from February 2008 — afiélaintiff’'s cervicd spine and one of her
lumbar spine. I¢l. at 202—04, 481-83.) The MRI of Plaifisfcervical spine was normalld( at
202, 483.) The MRI of Plaintiff’'s lumbar spine@ved moderate disc bulging, which is a type
of herniated disk. I4. at 204, 482.) According to Dr. Faridifecords, Plaintiff suffered from
neck, back, leg, feet, arm and shoulder pald. at 151, 399, 409, 413, 418, 422, 425.) Dr.
Faridi prescribed Vicodin, Motrin, Naproxen,ipananagement and physical therapy for pain
relief. (d.at 392, 397, 405, 426, 428.) In a December 15, 2§08t, Dr. Faridi indicated that
Plaintiff had a decreased rangiemotion due to pain.Id. at 154.) However, he could not
provide a medical opinion regarding Plaintiff'siléai to perform work-related activities.ld.)

On May 24, 2010, Dr. Faridi completed a plogsiresidual functional capacity (“RFC”)

guestionnaire. I¢. at 470). Dr. Faridi diagnosed Plaffitvith neck, back, leg, arm, foot and



shoulder pain. I¢.) Her signs and symptoms were the same as her diagniak)s Plaintiff was
taking Motrin, Naproxen and Vicodin for painld(at 471.) Dr. Fadi found Plaintiff's
complaint of pain credible and found the basishfer pain to be hdyulging disc and related
narrowing in the spinal canalld( at 472.) Dr. Faridi noted th&taintiff must lie down during
the day due to neck and back pain but faitedrovide any furtheinformation regarding
Plaintiff's need to lie down.Id. at 472.) Dr. Faridi opined thBtaintiff was not able to perform
work that requires standing or walking for a sfgpaint part of an eight-hour workday, i.e., two-
thirds or more, because of leg, back and neck p&ih.at(473.) Dr. Faridi wrote “N/A” in
response to the question inquiring whether Plaintiff is able to perform a job that required sitting
for most of an eight-hour workgameaning six to eight hoursld() However, in response to
the next question which asked for a reason “wleyghtient cannot sit for 2/3 or more of an 8-
hour workday,” Dr. Faridi listg neck and back painld() Dr. Faridi did not indicate how many
hours Plaintiff could sit imn eight-hour workday.Id.)

Dr. Faridi noted that Plairitihad several other limitations. Plaintiff was limited in her
ability to lift and carry weight and bend and stdmgrause of her bulging disk and back pain.
(Id. at 474, 475.) Dr. Faridi alswted that Plaintiff was limiteoh the use of her hands for
activities such as aehing, handling, fingering or feelingld() Plaintiff could not use her right
hand or left hand for repetitive nsple grasping or her right arm left arm for repetitive pushing
and pulling because of painld() Dr. Faridi found that Plaintif pain also limited her ability to
(1) maintain attention and coentration for extended periodétime, e.g., two-hour periods,

(2) perform work tasks at a consistent pace without an unreasonable number and length of rest
periods, and (3) maintain regular attendance and be punctual within customary toldchrate. (

479.)



2. Louis Tranese (Consultatie Orthopedic Examiner)

Louis Tranese, Doctor of Osteopathicdi@ne (“D.0.”), a consultative orthopedic
examiner, saw Plaintiff on January 9, 2009 on Hedfahe Social Security Administration
(“SSA"). Dr. Tranese noted that Plaintiff claithehe had a “10 to 12 year history of low back
pain” and was diagnosed with a disk bulge. gR157.) Plaintiff had received therapy for the
pain but was not in therapy at the time of the examinatileh) Plaintiff described her pain as a
“localized, dull, crampy, stiff ache which is geaky located in the lower lumbar region and
[was] graded” seven out of ten, but she had natext of pain to her legs or numbness, tingling
or weakness of the lower extremitie$d.) Plaintiff’'s back pain was aggravated by sudden
movements, heavy lifting, frequent bendingntyion her back and sitty or standing for long
periods. [d.) “Her pain [was] relieved witposition changes and anti-inflammatory
medications.” Id.) Plaintiff independently cookedleaned, did laundryshopped, showered,
bathed, dressed and groomed hersédf. gt 158.)

Dr. Tranese noted that Plaintiff appedto be “in no acute distress.ld) Her gait was
normal. (d.) Plaintiff was able to walk “on her heelad toes without difficulty, but declined to
squat greater than 25% maximum capacity as she reported pdin. Plaintiff had a cane but
in Dr. Tranese’s opinion, it was “not medicaligcessary,” it “was not used for the entire
evaluation,” and her gait was unchadgeth or without the cane.ld)) Plaintiff needed “no
help changing for the exam or getting on and off the exam table,” and she was able to rise from
the chair without difficulty. 1¢.)

Plaintiff's hand and finger deatity were intact, and she dhéfull flexion, extension,”
movement and no pain or spasms in her lumbar, thoracic and cervical spinas 1%8-59.)

Plaintiff's rotary movements in the thoracic dathbar spines were limited to approximately 15



to 20 degrees bilaterally due to obesitid.)( Plaintiff reported bilateral tenderness in her lumbar

spine. [d.) However, Dr. Tranese noted that theay of Plaintiff's lumbar spine showed no

abnormality. [d. at 159.) Plaintiff had furange of motion of her shoulders, elbows, forearms,

wrists, fingers, hips, knees and anklelsl. &t 158.) Plaintifhad no joint inflammation,

effusion, instability, muscle atrophy oms®ry abnormality in her extremitiedd.(at 158-59.)

In her extremities, her strength was normal and her reflexes were physiologic and ledual. (
Dr. Tranese diagnosed Plaintiff with chrotogver back pain and his prognosis was fair

to good. [d.) He found that Plaintiff “may have mild moderate limitations with heavy lifting

and frequent bending and mild limitationghvstanding long periods and walking long

distances.” I.) However, she had “no otherysical functional deficits.” I¢l.)

3. Victoria Karlinsky-Bellini (Consultative Orthopedic
Examiner)

Victoria Karlinsky Bellini, M.D., a condtative orthopedic examiner, saw Plaintiff on
March 31, 2010. (R. at 366—75.) @it complained of right knee pain as measuring an eight
of ten in intensity and “dullrad achy in its character.”ld; at 366.) She had not been to a doctor
about the pain, but the pain occurred if “stends or walks for prolongeperiods of time.” Il.)
Plaintiff cooked “two to three times a weeavhen the pain [did] not bother her.Id() She
showered, dressed herself, did laundry and shopped as nektedhe was not able to take
care of her child because “she is not fit for itld.)

Dr. Karlinsky-Bellini noted that Plaintiff's gait was normald.@t 367.) However,

Plaintiff was unable to walk on her heels cgdmr squat due to pain in her knelel.) (She
needed no help changing for the examination or getting on and off the examination table and rose
from the chair without difficulty. Ifl.) Plaintiff's hand and fingedexterity were “intact” and

her grip strength was normalld( Plaintiff had “full flexion, exension” and movement of her



cervical, thoracic and lumbar spines and no pgpasms, or tenderness in these ardds. (
Plaintiff had full range of motioof shoulders, elbows, forearms,ists, fingers, hips and ankles,
but movement in her right knee wasilied to 90 degrees due to paird.Y Plaintiff had no

joint inflammation, effusion, instability, mulecatrophy or sensory abnormality in her
extremities and her strength and reflexes were norrdhlat(367—-68.)

Dr. Karlinsky-Bellini diagnosed RlIntiff with right knee pain. If.) However, Dr.
Karlinsky-Bellini noted that no “workup” wasvailable for the knee pain diagnositd.) She
also stated that Plaintiff had “miahproblems, as per history.ld() Dr. Karlinsky-Bellini
opined that sitting, pushing, pulling, liftingending and reaching were unrestricteld.) (
“Standing, walking, and climbing [were] mildly . to moderately limited due to right knee
pain.” (d.) Plaintiff could occasionally lift and carry up to ten poundd. gt 369.) Plaintiff
could sit for two hours, stand for thirty minutasd walk for thirty minutes without interruption,
and could generally sit for four hours, standti@o hours and walk for two hours in an eight-
hour day. Kd. at 370.) Plaintiff did not need a cane to walkl.)( Plaintiff could occasionally
use her hands for reaching, handlinggéring, feeling, pushing and feelindgd.(at 371-72.)
She could operate foot controlsdaperform postural activitiesld()

4. Tahmina Sikder (Consultative Internal Medicine Examiner)

Tamina Sikder, M.D., performed a consultativtrnal medicine examination of Plaintiff
on April 8, 2010. (R. at 484-94.) dntiff reported a “history oflepression” and back painld(
at 484.) Plaintiff also reported that she ki#ticulty walking a blockand lifting heavy items.
(Id. at 485.) Plaintiff suffered from shogss of breath and tired very easilyd. She cooked

two to three times a week and cleaned once a wég}. Rlaintiff did laundry, but used a



delivery system for shoppingld() Plaintiff showered every othéay and dressed herself daily.
(Id.) Plaintiff attended doctor’s appointrterand socialized with friendsld()

Dr. Sikder made several observations. Did&knoted that Plaintiff was obese and
walked with a cane.lq.) However, Plaintiff “appeared to loe no acute distress” and her gait
and stance were normalld( Plaintiff was unable to walk dmer heels, but she was able to
walk on her toes.ld.) Plaintiff complained oback stiffness and painld() She was able to
“[s]quat up to 1/4.” Kd.) Plaintiff “[u]sed a cane off and onrfavalking because of pain . . . as
well as for fatigue.” Id.) However, Plaintiff “[n]Jeeded nbelp changing for [the] exam or
getting on and off [the] exam tabJand she was] [a]ble to rise from chair without difficulty.”
(1d.)

Plaintiff had “full flexion, extension” @ad movement in her cervical spindd.(at 486.)
She had no abnormality in her thoracic spind.) (Her lumbar spine was limited to 50 degrees
in forward bending and her “lateral flexiondLS rotation limited to 10 degrees,” which was
“most likely secondary to her oligsas well as [her] pain.”1d.) Plaintiff had full range of
motion in her shoulders, elbows, forearmsists, hips, knees and ankle$d.X However, “[h]ip
movement elicited [Plaintiff's] back pain.”ld) Plaintiff had normal strength in her extremities.
(Id.) Her joints were stablend were not tenderld() In addition, there was no redness, heat,
swelling or effusion of the joints.ld.) There was no muscle atrophy in the extremitiéd. af
487.) Plaintiff’'s hand and fingelexterity were intact and hgrip strength was normalld()

Dr. Sikder diagnosed Plaintiff with gdeession, back pain and obesityd.Y Dr. Skider
determined that her prognosis was stablé.) (Plaintiff was “mild to moderately limited in
prolonged walking, climbing, squatting, bending, i§j and carrying secondatty her back pain

as well as secondary to her obesityld.) Plaintiff could occasionally lift up to 20 pounds and

10



carry up to 10 pounds.d; at 488.) Plaintiff could sit sikours, stand two hours and walk two
hours without interruption in an eight-hour work daid. @t 489.) Plaintiff could walk half a
block without a cane.ld.) Plaintiff could frequentlyise her hands and feetd.(at 490.)
Plaintiff could never balance climb ladders or scaffolds.Id| at 491.) Plaintiff could
occasionally climb stairs and ramps, stoop, kneel, crouch and cldwl.P(aintiff could never
tolerate unprotected heightdd.(at 492.) Plaintiff could pesfm daily life activities and no
work related activities would kefffected by her impairmentsid( at 493.)
5. Physical RFC Assessment

The RFC assessment, which is based on the evidence in Plaintiff's file, diagnosed
Plaintiff with “chronic low back pain.” (R. at 190-95.) The RFC assessment noted that Plaintiff
could occasionally lift andf carry 50 pounds and frequently lift 25 poundsl. &t 191.)
Plaintiff could stand and/or walk six hours in an eight hour work dily) Plaintiff could sit for
about six hours in an eight hour work daid.)( Plaintiff had an unlimite ability to push and/or
pull. (Id.) These conclusions weredaal on Plaintiff's diagnosis of chronic low back pain
coupled with her full flexion and extension inrth@mbar spine, along with her negative lumbar
spine x-ray. Id.) The RFC assessment found no postanahipulative, visual, communicative
or environmental limitations.ld. at 192-93.) The RFC assessmedtriht include a credibility
assessment because while Plaintiff stated thragymaptom was back pain, she did not describe

how the symptoms limited her functioningd.(at 193.)

11



ii. Psychiatric Conditions

1. Nadar Galal and Darcy Mentovia (Treating Psychiatrist and
Treating Therapist)

Nadar Galal, M.D., and Darcy Mentoviackensed Master Social Worker (“LMSW”),

submitted a RFC questionnaire to the ALPlaintiff first began to receive treatment at the
Woodside Clinic on March 15, 2007, but was termaddtom the program on or about June 11,
2009 for failing to attend appointmentsSeg idat 275, 510.) Plaintiff was readmitted to the
Woodside Clinic on January 26, 2010d.Y According to Dr. Galal and Mentovia, they met
with Plaintiff weekly for therapy sessioasd monthly for medication managemeritl. &t 510.)
Plaintiff was diagnosed with major depressiveorder and a global assessment functioning
(“GAF”) of 60.% (Id.) They found that Plaintiff had no litation in activities of daily living.
(Id. at 511.) Plaintiff had moderate limitationsacial functioning du& her “[a]Jnxious mood,
difficulty initiating contact with others,” “[dpressed mood [which] cause[d] anhedonia (loss of
interest in activies)” and her “pooself esteem.” Ifl.) Plaintiff also had mild limitation in
“[c]loncentration, perstence and pace.”ld. at 512.)

Dr. Galal and Mentovia made certain deteraions and reached ¢&in conclusions.

They determined that Plaintiff would “experieraegterioration or decompensation in a work or

> When initially submitted, the RFC questiaine only contained M#ovia's signature.
(SeeR. at 468.) At the hearing on May 25, 2010, mii#is counsel informed the ALJ that the
doctor had not been at the clinic to sign thestjoanaire and the ALJ gawaintiff a week to
submit a new questionnaire with the psychiatrist’s signatude.ai{ 70.) Dr. Galal signed the
guestionnaire on June 3, 2010, and it appearst#iambmitted the updategluestionnaire to the
ALJ on or about June 30, 201056k idat 495, 519.)

3 “A GAF scale from 0 to 100 may be usedeport the clini@an’s judgment of the
individual's overall symptom serity and level of functioningA GAF of 51 to 60 indicates
moderate symptoms or moderate difficultysotial, occupational, @chool functioning.”Avila
v. Astrue No. 11-CV-9048, 2013 WL 1241925, at *5 n.4 (S.D.N.Y. Mar. 28, 2013) (citing
Diagnostic and StatistitManual of Mental Disorders 34tf#ed. text rev. 2000) (“DSM-IV-
TR")).
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work-like setting resulting in Plaintiff withdwing from that situation or experiencing
exacerbation of psychiatric signs or symptomsd.) ( Their belief was based on Plaintiff's
inability to retain employment which Plaintifattributed to mood, anxiety and psychosocial
stresses in her life.”lq.) They opined that Plaintiff cadiinot complete a normal workday and
workweek without interruptions from psychologigdbased symptoms because of grief over her
brother’s death, her depressiamd her poor self-esteemd.(at 516.) Plaintiff could not
perform at a consistent pace without an unreasonable number and length of rest periods because
of her obesity and grief.Id. at 517.) Plaintiff could not @ept instructions and respond
appropriately to criticisms from supervisorshase her poor self-esteem might exacerbate her
condition when being critized by supervisors.ld.) Additionally, Plaintiff could not respond
appropriately to changes in a routine work sgtand might need more time to adjust to changes
due to her psychiatric conditién(ld. at 518.)

2. Haruyo Fujiwaki (Consultativ e Psychological Examiner)

Haruyo Fujiwaki, Doctor of Philosophy®h.D.”), performed a consultative

psychological examination of Plaintiff on February 17, 2009. (R. at 164—67.) Plaintiff told Dr.
Fujiwaki that she had been segia psychiatrist once per morahd a therapist two times per
week since 2007 at Woodside Clinidd.] Plaintiff reported difficulty sleeping, an increased

appetite, gaining fifty pounds in a few ysapanic attacks and palpitationsd. @t 164—65.)

* Dr. Galal and Mentovia found, however, tRéintiff could remember locations, work-
like procedures and very shamd simple instructions. (Rt 513—-14.) She could also maintain
concentration and attention for extended peripdgiorm activities within a schedule, maintain
regular attendance, be punctual within custgn@lerances, sustaindinary routine without
special supervision, work in coordination with, or proximity to, others without being unduly
distracted by them, make sitepvork-related decisions, be aware of normal hazards and take
appropriate precautions, get along with coworkergeers without unduly distracting them or
exhibiting behavioral extremes and irdtet appropriately with the publicld( at 513-18.)

13



Plaintiff told Dr. Fujiwaki that she had ‘Dod changes because she worrie[d] a loid?) (
Plaintiff worried about her husband who haaltrle with the law ad her mother who was
recently placed in a nursing homed.) “Her depressive symptonnsclude[d] crying spells and
fatigue.” (d.) Plaintiff denied “manic and psychotic symptomsld.) Plaintiff was able to
“dress, bathe, and groom herself; however, sonas it [was] difficult to bathe due to physical
pain.” (d. at 166) Plaintiff someties cooked and cleanedd.j Plaintiff used a laundry
service because of painld{ She also used a delivery service for food shoppittg) Plaintiff
could manage moneyld() Plaintiff would take the bus.d)) Plaintiff had some friends with
whom she could talk.1q.) Plaintiff reported a close relatidnp with her 13-year old son and a
distant relationship wither 10-year old son.Id.)

Dr. Fujiwaki noted that Plaintiff's “[d]emanor and responsiveness to questions was
cooperative,” and her “[mJanner of relating, sosialls, and overall preséstion was adequate.”
(Id. at 165.) Plaintiff was “adequately groomedId.] She used a cane and her gait was poor.
(Id.) Her eye contact wappropriately focused.Ild.) Plaintiff’'s speech was intelligent and her
language skills were adequatéd. Her thought processes “wereherent and goal directed
with no evidence of hallucinatns, delusions, or paranoia.ld) Her affect was “full range and
appropriate in speech and thought content?) (Plaintiff's mood was neutral.ld,) Plaintiff
“was oriented to person, place, and timdd.)( Plaintiff's attenton and concentration were
intact, and she was able to “perform serigl @ich involves counting downward by threes.
(Id. at 166.) Her recent and remote memory skills “were mildly impairdd.} Plaintiff was
able to recall the names of three objastsediately and after five minutesld{ She could

repeat five digits forwardral three digits backwardld() Plaintiff's “[ijntellectual functioning

14



appeared to be average,” and her “[g]enknatl of information was appropriate with
experience.” Ifl.) Her insight andydgment were fair. Id.)

Dr. Fujiwaki opined that Plaiift was “able to follow and understand simple directions
and instructions,” “perform simple tasks indegently,” “maintain attetion and concentration,”
make some simple decisions, “relate wothers” and “manage her own fundsld.] “She
[wa]s able to maintain a regular schedule wgitime difficulty due to emotional distress
secondary to physical pain.ld() “She [could] learn new tasks with extended timéd.)( She
could perform complex tasks but needed supervisitth) Dr. Fujiwaki opined further that
Plaintiff might “have some difficulty déiag with stress due to physical pain.ld) Dr.

Fujiwaki diagnosed Plaintiff with depressidesorder and anxiety siorder and recommended
that Plaintiff “continue with pgchological and psychiat treatment as currently provided.ld(
at 167.) His prognosis for Plaintiff was fair(ld.)

3. Michael Alexander (Consultaive Psychological Examiner)

Michael Alexander, Ph.D., performed a consultative psychological examination of
Plaintiff on March 31, 2010. Plaintiff repodé¢hat she slept normally while taking her
medication but had an increase in her appeffRe.at 359.) Plaintiff peorted “a history since
2007 of dysphoric mood, intermittent crying spells, and fatigukel) She denied social and
homicidal ideas but reported tandency to worry a lot.”Id.) Dr. Alexander noted that “[t]here
[wa]s no evidence of panic or manic related symptoms, a thought disorder, or cognitive deficit.”
(Id. at 360.) Plaintiff reported #h she was able to “dresstia and groom herself” and do

“light” cooking, cleaning and shoppingld(at 361.) Plaintiff managed her own money and took

> Dr. Fujiwaki also noted that Plaintiff had “pain in neck, back, feet, hands, and
shoulders” and was obese. (R. at 167.)
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public transportatiomdependently. I1(l.) She also reported havifgw close friends but having
a distant relationship with her familyld()

Dr. Alexander opined that &htiff “presented as aooperative, friendly, and alert
female. Her manner of relating anctsd skills were adequate.ld. at 360.) Plaintiff was well
groomed and her posture and motor behavior were nortdal. Her speech was “express” and
“adequate for normal conversation” and her thoygbtesses were “cohetteand goal directed
with no evidence of hallucinations, deloiss, or paranoia in the examinationld. Her affect
was “full range and appropriate in speech and thought content” and her mood was ridytral. (
Her attention, concentration, recent and remote memory skills were inthat 361.) Her
insight and judgmentere adequate.ld.) Dr. Alexander concluded that Plaintiff's cognitive
functioning was averageld()

Dr. Alexander found that Plaintiff coulfiollow and understand simple directions,
perform simple tasks independently, maintainrdit® and concentratioand maintain a regular
schedule.” Id.) Plaintiff reported that she had fficulty performing some complex tasks
independently, not due to psychagical factors, but due to hetated medical condition.”ld)

He found that Plaintiff could “make appropriatecisions, relate adequately with others, and
appropriately deal with stress.1d() Dr. Alexander concludetthat “[t]he result of the
examination appear to be consistent with pstcic problems which do not appear significant
enough to interfere with thdaimant’s ability to funton on a daily basis.”Id.) Dr. Alexander
found that that Plaintiff's “abilityo understand, remember, andrgaut instructions” would not
be affected by the impairmentld(at 363.) Plaintiff's “ability tanteract appropriately with
supervisors, co-workers, and the public, as wetkapond to changes in a routine work setting”

would not be affected by the impairmentd. @t 364.) He diagnoseddnttiff with depressive
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disorder, headaches, obesity and neck, lameleshoulder pain with a good prognosisl. &t
362.) He recommended that Plaintiff “[c]lontinwéh psychiatric treatmnt as provided.” 1¢.)
4. Mental RFC Assessment

Plaintiff’'s mental RFC assessment listed Rtiffis medically determinable impairments
as depressive disordand anxiety disorder.ld. at 173, 175.) Plaintif€ daily living activities
were mildly restricted. I¢. at 180). Plaintifhad no difficulties in maintaining “[s]ocial
[flunctioning,” “[c]oncentration]p]ersistence or [p]ace.”ld.) Plaintiff had not experienced
repeated extended episodes of deterioratitth) The evidence in the record did not establish
“C” criteria.® (Id. at 181.) Plaintiff's psyluiatric history did “nosupport marked psychiatric-
related functional limitations” beaae Plaintiff was “not suical or psychotic; ha[d] had no
acute psychiatric episodes; [wa]s cognitively intact; [and] [wa]s able to perform [activities of
daily life] from a psychatric perspective.” I¢. at 182.) Thus, Plaintiff “would be able to

perform the basic requirements of simple workd.)(

® «C” criteria is “[m]edically documentetlistory of a chroniorganic mental (12.02),
schizophrenic, etc. (12.03), difective (12.04) disorder of agast 2 years’ duration that has
caused more than a minimal limitation of ability to do any basic work activity, with symptoms or
signs currently attenuated by meation or psychosocial suppoatyd one of the following:

1. Repeated episodes of decompensation, eaektefided duration. 2. A residual disease that
has resulted in such marginal adjustment ¢éivah a minimal increase in mental demands or
change in the environment would be predidi® cause the individlito decompensate.

3. Current history of 1 or more years’ inilgito function outside a highly supportive living
arrangement with an indication of continued né®dsuch an arrangement.” (R. at 181.)
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5. Other Medical Evidence

Plaintiff began psychiatitreatment at Woodsid&linic in March 2007. A
“Psychosocial Assessment” was performed on March 15, 2q87 at 217—220; 455-58.)
Plaintiff presented with “symptoms of depressi@&lings of distress, and inability to adapt to
her surroundings and present lifestyleld. @t 217, 455.) Plaintiff ated that she had low
energy and low self-esteemid.(at 217, 455.) She was on Wellbutrind. @t 220, 458.)
Plaintiffs December 18, 2007 “Treatment PlanvR&” shows that she attended bi-weekly
therapy sessions and monthly medication management sessions and that the course of treatment
would continue until Plaintiff’'s symptonaf depression significantly decreasett. at 271-72.)

Plaintiff continued to seek treatmentd08. In a “Comprehensive Treatment Plan”
dated March 18, 2008, Plaintiff’'s diagnosis was ‘on@jepression with psychotic featuresld. (
at 269.) She was on Wellbutramd in individual theraphi-weekly and psychopharmacology
meetings once a monthld(at 269-70.) In a “Psychosotldpdate” dated March 26, 2008,

Plaintiff reported “low energy,” “conflicts wh her obesity” and low self-esteemd.(at 216.)
Her “mood was neutral and affect was congruent with her moad.y Plaintiff was seeing Dr.
Partyka, and she was taking Wellbutrimd.) In the “Mental Status Exam” dated March 26,
2008, Plaintiff’'s thought processadiuded “delusions” and Plaifitiwas diagnosed with major

depressive disorder withsychotic features.ld. at 258—60.) Plaintiff alsbad difficulty with

memory and concentrationld() She was able to rememlmerly two out of three objects and

’ In addition to the consultative reports and RFC questionnaire submitted by Dr. Galal
and Mentovia’s RFC questionnaire, the ALJ lsadtemporaneous treatment reports from the
Woodside Clinic that span the period of Plaingifffeatment at the clines well as a document
of unknown origin that itabeled “F.E.G.S.”

® Plaintiff's treatment plans and updatepear to have been prepared every three
months by various therapisas the Woodside Clinic.
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she was unable to do serial sevens, counting backward by seMkepsAcgording to Plaintiff's
“Treatment Plan Reviews” dated June 18, 2008, September 17, 2008 and December 17, 2008,
Plaintiff continued to be tréad with medication, thepg bi-weekly and psychopharmacology
meetings monthly. 14. at 265-70.)

Plaintiff continued to seek treatment ab®dside Clinic in 2009. In a “Fact Sheet,”
dated March 10, 2009, Plaintiff’'s diagnosis was ‘on@epression with psychotic featuresld. (
at 243.) In a “Mental Status Exam” ddtilarch 25, 2009, Plaintiff had problems with
concentration and performing her serial sevett.af 255-57.) She was also depressed,
anxious and had diffulty sleeping. 1fl.) Plaintiff did not, however, have any delusionkl.)(
According to Plaintiff’'s March 17, 2009 “TreatmiePlan Review,” Rlintiff continued her
therapy sessions and was takinglMuerin, Vistrail and Buspar. Id. at 261-62.) Some of
Plaintiff's treatment plans warned of certaimdars if Plaintiff discontinued treatment. For
example, her March 17, 2009 “Treatment Plan BeVistated: “Failure to provide treatment
could result in an exacerbatiofclient’s above symptoms, yshiatric decompensation, danger
to self, or others and subsequpsychiatric hosialization.” (d.)

There are also various case notes and dtinms documenting Plaintiff's discussions
with therapists in and out of therapy sessionsesé&ldocuments illustrate that Plaintiff had days
of improvement and days where she cargihto report anxigtand depression.ld; at 215, 251,
275-356.) These notes also denti@ats that Plaintiff had a pblem with attending therapy
sessions, which eventually resdlti@ her being dismissed frotihhe Woodside Clinic program on
or about June 11, 2009ld(at 275;see also idat 282-85, 287, 296, 300, 302-03, 305, 314,

317-18, 322, 325, 337, 340-41, 344-45, 347, 353.)
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Plaintiff was readmitted into the Woodside Clinic program in early 2010. Ina
Psychosocial Evaluation datddnuary 26, 2010, Plaintiff reported experiencing “depressed
mood, fatigue, feelings of worthlessnegs éow self-esteem, lack of motivation and
tearfulness.” Ifl. at 210.) Plaintiff alsoeported bereavement issumg denied suicide,
psychotic symptoms and hallucination#d.) Plaintiff's mood was da&ressed and “her affect
was congruent to her mood.Td() She was “dressed and groomed appropriatelg) Her
“jludgment and insight [were] fair.”Id.) Plaintiff's “[activities of day living] appear[ed] to be
within normal limits.” (d.) During a February 4, 2010 “Mentatatus Exam,” Plaintiff reported
symptoms of depression, which includeddaess, tearfulness, [and] low energyd. &t 224—
26.) The February 11, 2010 “Initial Treatmerar?llists Plaintiff's diagnosis as “moderate”
“Major Depressive” disordewith a GAF score of 58.1d. at 228.) Plainff was prescribed
individual therapy weeklyrad psychopharmacology monthiyld{) The February 11, 2010 Plan
warned that if Plaintiff is not treated, sheynmeeed hospitalization and that treatment will end
when Plaintiff “is able to manage depressjsymptoms] for at least a year.Id.(at 229.) In the
February 25, 2010 “Mental Status Exam,” it wasexddhat Plaintiff had difficulties with serial
sevens and presented with “recatrdepressiveymptoms.” [d. at 221-23.) However,
Plaintiff's prognosis was fair.Id.) In 2010, Plaintiff continued taeport anxiety and depression.
(Id. at 227, 232-38.)

In addition to the documents fromdddside Clinic, there is an “F.E.G.S.

Biopsychosocial Summary” which was compiled on February 12, 2qD.at 520-47.) On

° Plaintiff does not describe the nature @ thocument nor is it deloped in the record
or in the ALJ’s opinion. Through its own researthe Court is awarthat there is an
organization called “FEGS” that provides “Aot-profit health and human servicesSee About
FEGS http://www.fegs.org/about/about_fegs (lasttadiJuly 9, 2013). However, the record is
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the depressive screen Plaintiff scored 17 orPtH®-9, which indicates moderately severe major
depression. Id.; Pl. Cross Mot. 9.)
e. The ALJ’s Decision

The ALJ conducted the five-step sequential amslyBirst, the ALJ found that Plaintiff
had not engaged in substantial activity since November 12, 2@08pgtication date. (R. at
16.) Second, the ALJ found that Plaintiff lthe following severe impairments: moderate
major depressive disorder, luardisc bulge and obesityld() The ALJ determined that these
impairments “cause more than minimal limitatiar{Plaintiff's] ability to perform basic work
activity and therefore are severeld.] Third, the ALJ found tha®laintiff did not have an
impairment that is listed iAppendix 1 of the regulationsld( at 16-19, 23.)The ALJ
specifically considered Listing 12.04 for demies and Section 1.00 for disc bulge and pain,
along with Social Security Rulg (“SSR”) 02-1p for obesity.Id. at 16—-18.) Regarding Listing
12.04, the ALJ found that Plaintiff's depression did not restrictih#y living activities because
Plaintiff was generally able to care for leme, her finances and her autistic sdd.) (The
ALJ found that Plaintiff only had moderate difficelsi in social functioning because Plaintiff had
some friendships.lq.) The ALJ found that Plaintiff lth“mild difficulties in concentration,
persistence, or pace.’ld()

Fourth, the ALJ found that Plaintiff hadh# residual functionadapacity to perform
sedentary work . .. .”Id. at 19.) The ALJ found that Plaiifi could “lift/carry ten pounds; sit
for six hours; and stand/walk for two hours ineaght hour workday, thah she is limited to

occasional stooping.”ld.) The ALJ also found “[n]o non-extional limitations significantly

unclear concerning what, if angssociation there is betweeltstbrganization and Plaintiff's
report.
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erode [Plaintiff’s] residual capacity.”ld.) Plaintiff was “able to understand, remember, and
carry out simple instructions, maintain attentend concentration for extended periods, perform
activities within a schedule, maintain reguddiendance, be punctual within customary
tolerances, sustain an ordinaioptine without special supervisi, work in coordination with or

in proximity to others withoubeing unduly distracted, make sil@pvork related decisions, be
aware of normal hazards and take appropriaegution, and interact appropriately with the
public.” (1d.)

The ALJ found Plaintiff's “medically deteninable impairments could reasonably be
expected to cause the alleged symptoms; hewéRlaintiff's | statements concerning the
intensity, persistence and limiting effectsloése symptoms [were] not credibleld.(at 29-30.)
The ALJ found that “[tlhe medical records simply fail[ed] to confirm the accuracy of the
claimant’s assertions drhearing testimony.” Id. at 30.) In evaluatg Plaintiff's physical
impairments, the ALJ gave great weight to the opinions of Dr. Tranese, Dr. Karlinsky-Bellini
and Dr. Sikder, who performed consultative exations of Plaintiff's physical impairments.
(Id. at 32.) The ALJ gave the opinion of Dr. Erthe treating physician, little weight because
“his opinions are simply unsupported by any clinitadings, and inconsistent with the evidence
as awhole.” Il.) The ALJ noted that many of Dr. Fdiis diagnoses appeared to be based on
“claimant’s own reports.” I¢l. at 32—-33.)

As to Plaintiff’'s mental impairmentshe ALJ found that e treating records
continuously indicate that Plaintiff was stable, with fair insight adlgiinent, no hallucinations
or delusions, and no suicidal or homicidal ideatiand even when her mood was anxious, her
affect has been full range and lleought processes organizedId.(at 30) The ALJ noted that

Plaintiff's “medical treatment has been conséw&’ she had never “been hospitalized for her
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impairments,” and her medicationpgared to have been effectiwéhout adverse side effects.
(Id. at 31.) In addition, the ALJ noted that “tleeord indicates that the claimant engages in a
reasonably broad range ofilgdiving activities.” (1d.)

In evaluating Plaintiff’'s mental impairmentthe ALJ reviewed the RFC questionnaire
from Dr. Galal and Mentovia, ¢hconsultative report @r. Fujiwaki, the consultative report of
Dr. Alexander, Plaintiff's RFC assessment, Riifi's records from the Woodside Clinic which
contained regular treatmiereports by Plaintiff's various theregps and Plaintiff's record labeled
F.E.G.S. Of Plaintiff's regulareatment reports, the ALJ setively discussithe reports by
JulieAnn Morend? a Licensed Clinical Social Woek (‘LCSW"), and Jessica Flift,a
LMSW."

The ALJ gave great weight to Dr. Fujiwaki and Dr. Alexandé&d. &t 33.) The ALJ
stated that Moreno was “a treating sourcdd.) (She gave significant weight to Moreno’s
opinion that Plaintiff's “activity of daily livingskills are within normal limits,” but she gave
“little weight” to Moreno’s analysis of Plaintiff's GAF scor&.(Id.) She gave some weight to

the mental RFC assessmend.)( The ALJ gave little weightb the opinion of Mentovia

19 The ALJ refers to Moreno as a doctor. (R. at 33). However, according to Plaintiff's
medical records, Moreno is a LCSW and CetifAlcohol and Substance Abuse Counselor or
Credentialed Alcoholism and Substance AbusarGelor (“CASAC”), not a M.D. or a Ph.D.

(Id. at 144-50).

' The ALJ mistakenly refers to Jessica Féinta doctor. (R. at 33.) However, she is not
a M.D. or a Ph.D. but a LMSW.Sge idat 208.)

12 1n addition to JulieAnn Moreno and Jessidiat, there are records from Dr. Marta
Partyka, Vera Osipyan, LMSW, Marin fem, LMSW and John Croner, LMSW5€eR. at 210—
15, 238-39, 243, 251, 255-57, 261-62, 275-97, 299-300, 304, 309, 311, 323, 327, 330, 333,
337, 342))

13 She also gave little weight to Flint’s appn regarding Plaintiff's GAF score. (R. at
30.)
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because “she is a licensed social worker ratlaer hmedical doctor, and further, her opinions of
severe limitations are not castent with the evidence as a whole and are not supported by
clinical findings.” (d.) It appears that the ALJ did nioeat the RFC questionnaire prepared by
Dr. Galal and Mentovia as submitted by Balal and only referred to Mentovia when
discussing the questionnairdd.}

The ALJ found that Plaintiff could not perforner past relevant work as a child monitor
given Plaintiff’'s mobility limitations. Id. at 34.) The ALJ founthat “[c]onsidering the
claimant’s age, education, work experience, r@sttlual functional capagitthere are jobs that
exist in significant numbers in the national eamyahat the claimant can perform,” including
unskilled sedentary work which includes “aésser/stamper,” “toy stuffer,” “sorter” and
“paramutual ticket taker.”1q. at 35.) The ALJ concludddat “[b]ased on the residual
functional capacity for the full range of setlery work, considering the claimant’s age,
education, and work experience, a finding of ‘ribsabled’ is warranted within the framework
of Medical-Vocational Rule 201.28."1d()

[I.  Discussion
a. Standard of Review

“In reviewing a final decisiolf the Commissioner, a digtt court must determine
whether the correct legal standards were aglied whether substantevidence supports the
decision.” Butts v. Barnhart388 F.3d 377, 384 (2d Cir. 2004ge also Selian v. Astrug08
F.3d 409, 417 (2d Cir. 2013) (per curiam). Sufisshevidence requiresnore than a mere
scintilla.” Moran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (quotBgrgess v. Astryéb37
F.3d 117, 127 (2d Cir. 2008)). “It means sudkvant evidence as a reasonable mind might

accept as adequate to support a conclusitih.{citation omitted). Oncan ALJ finds facts, the
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court “can reject those facts onfya reasonable factfinder woulchve to conclude otherwise
Brault v. Soc. Sec. Admj83 F.3d 443, 448 (2d Cir. 2012) (emsisan original) (citations and
internal quotation marks omitted). In deciding whether substantial evidence exists, the court
“defer[s] to the Commissioner’s resolution of conflicting evidendggdage v. Comm’r of Soc.
Sec, 692 F.3d 118, 122 (2d Cir. 2012). The Commoissr’s factual findings “must be given
conclusive effect so long as theyaupported by substantial evidenc&eénier v. Astrue606
F.3d 46, 49 (2d Cir. 2010) (citation and internal quotations omitted).

If, however, the Commissioner’s decisiom® supported by subst#altevidence or is
based on legal error, a court may seéd@she decision of the CommissionddcCall v. Astrue
No. 05-CV-2042, 2008 WL 5378121, at *8 (S.D.N.Y. Dec. 23, 2088&)Balsamo v. Chater
142 F.3d 75, 79 (2d Cir. 1998). “In making such determinations, courts should be mindful that
‘[tlhe Social Security Act is eemedial statute which must be ‘liberally applied’; its intent is
inclusion rather than exclusion.®McCall, 2008 WL 5378121, at *8 (quotirigivera v.
Schweiker717 F.2d 719, 723 (2d Cir. 1983)).

b. Availability of Benefits

Federal disability insurance benefits araikable to individuals who are “disabled”
within the meaning of the Social Security Act (tet”). To be eligiblefor disability benefits
under the Act, the plaintiff must establish hisher inability “to engge in any substantial
gainful activity by reason ofrey medically determinable physicad mental impairment which
can be expected to result in deat which has lasted or can é&gpected to last for a continuous
period of not less than 12 months.” 42 U.S.@28(d)(1)(A). The impairment must be of “such
severity that he is not onlynable to do his previous wobkit cannot, considering his age,

education, and work experience, engage in any other kind of substantial gainful work which
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exists in the national economy42 U.S.C. § 423(d)(2)(A)The Commissioner has promulgated
a five-step analysis for evaluating disabilifgims. 20 C.F.R. § 404.1520. The Second Circuit
has described the steps as follows:

The first step of this process requires the [Commissioner] to
determine whether the claimarg presently employed. If the
claimant is not employed, thECommissioner] then determines
whether the claimant has a “severe impairment” that limits her
capacity to work. If the claimant has such an impairment, the
[Commissioner] next considersrhether the claimant has an
impairment that is listed in Appélix 1 of the regulations. When
the claimant has such an impaént, the [Commissioner] will find
the claimant disabled. Howevef,the claimant does not have a
listed impairment, the [Commissioner] must determine, under the
fourth step, whether the claimambssesses the residual functional
capacity to perform her past relevavark. Finally, if the claimant

is unable to perform her pastleeant work, the [Commissioner]
determines whether the claimaist capable of performing any
other work. If the claimant safies her burden of proving the
requirements in the first four steps, the burden then shifts to the
[Commissioner] to prove in the fifth step that the claimant is
capable of working.

Kohler v. Astrue546 F.3d 260, 265 (2d Cir. 2008) (quotiPgrez v. Chater77 F.3d 41, 46 (2d
Cir. 1996)).
c. Analysis

Defendant moves for judgment on theagaings, arguing that the Commissioner’s
decision is supported by substantial evidenceenréicord. (Def. Mem. 1.) Plaintiff cross-
moves for judgment on the pleads, arguing that reversal isoper based on the following legal
errors:(1) the ALJ did not correctlyweigh the opinions of Plaiifits treating sources; (2) the
ALJ did not correctly assess Plaintiff's creititlg; and (3) the residual functional capacity
determined by the Commissioner is not suppdotedubstantial evidencgPl. Cross Mot. 15—

21)
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i. Duty to Develop the Record and Treating Physician Rule

Plaintiff argues that the ALJ erred in failingdove sufficient weighto the opinion of Dr.
Faridi and Dr. Galal, Plaintiff’s treating phy&as. (PIl. Cross Mot. 16-17.) “A treating
physician’s statement that the claimant satlied cannot itself be determinativé&teen-
Younger v. Barnhayt335 F.3d 99, 106 (2d Cir. 2003) (quotiBgell v. Apfel1l77 F.3d 128, 133
(2d Cir. 1999)). But a treatinghysician’s opinion on #“nature and severity” of the plaintiff's
impairments will be given “controlling weightf the opinion is “well-supported by medically
acceptable clinical and laboratatiagnostic techniques and is motonsistent with the other
substantial evidence in [the plaintiffsfse record.” 20 C.F.R. § 404.1527(c)&®e Matta v.
Astrue 508 F. App’x 53, 57 (2d Cir. 2013) (summangler) (discussing treating physician rule);
Petrie v. Astrug412 F. App’'x 401, 405 (2d Cir. 2011 ufemary order) (“The opinion of a
treating physician is accorded extra weight beeahe continuity of treatment he provides and
the doctor/patient relationship he develops plad@fs]in a unique position to make a complete
and accurate diagnosis of his patient.” (quoNMangeur v. Heckler722 F.2d 1033, 1039 n. 2
(2d Cir. 1983) (per curiam))/eino v. Barnhart312 F.3d 578, 588 (2d Cir. 2002) (discussing
treating physician rule)A treating source is defined as a plaintiff’'s “own physician,
psychologist, or other acceptabhedical source” who has prded plaintiff “with medical
treatment or evaluation and who has, or has had, an ongoing treatment relationship with [the
plaintiffl.” 20 C.F.R. § 404.150Bailey v. Astrug815 F. Supp. 2d 590, 597 (E.D.N.Y. 2011).

An ALJ must consider various factors befdetermining how much weight to give a
treating physiciais opinion. Halloran v. Barnhart 362 F.3d 28, 32 (2d Cir. 2004) (citing 20
C.F.R. 8§ 404.1527(d)(2)). Specifically, the Alhbsald consider: “(1) thfrequen[cy], length,

nature, and extent of treatment; (2) the amadimhedical evidenceupporting the opinion;
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(3) the consistency of the opinion with thengning medical evidence; and (4) whether the
physician is a specialist.Selian 708 F.3d at 418 (citinBurgess537 F.3d at 129kee also
Halloran, 362 F.3d at 32 (discussing the factors)e Tégulations require that the ALJ set forth
the reasons for the weight he or shegssto the treating plsician’s opinion.Halloran, 362
F.3d at 32. The ALJ is not required to explicdigcuss the factors, but it must be clear from the
decision that the proper alysis was undertakerSeePetrie 412 F. App’x at 406 (“[W]here ‘the
evidence of record permits us to glean the rateonhan ALJ’s decisionywe do not require that
he have mentioned every item of testimongsgnted to him or have explained why he
considered particular evidence unpersuasivasufficient to lead him to a conclusion of
disability.” (quotingMongeur 722 F.2d at 1040)). Failures*provide good reasons for not
crediting the opinion of a claimant’stiting physician is a ground for reman&anders v.
Comm’r of Soc. Sec506 F. App’x 74, 77 (2d Cir. 2012) (summary ordeee also Halloran
362 F.3d at 32-33.

Before determining whether the Commis®er’s decision is supported by substantial
evidence, the court “must first be satisfied ttat claimant has had a full hearing under the
regulations and in accordance with the beneficent purposes of theMatdh, 569 F.3d at 112
(alterations omitted) (quotingruz v. Sullivan912 F.2d 8, 11 (2d Cir. 1990pee also PerezZ7
F.3d at 47 (“Because a hearing on disabilityddés is a non-adversarial proceeding, the ALJ
generally has an affirmative obligation to develop the admitiistreecord.”). The ALJ has a

threshold duty to adequately develop the retafdre deciding the appropriate weight to give
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the treating physician’s opinidfi. Burgess537 F.3d at 129 (“[A]n AL&annot reject a treating
physician’s diagnosis without first attempting to ity clear gaps in the administrative record.”
(quotingRosa v. Callahanl68 F.3d 72, 79 (2d Cir. 1999)Ppllins v. Comm’r of Soc. Sedo.
11-CV-5023, 2013 WL 1193067, at *9—{B.D.N.Y. March 22, 2013 (remanding for failure to
develop the recordHinds v. BarnhartNo. 03-CV-6509, 2005 WL 1342766, at *10 (E.D.N.Y.
Apr. 18, 2005) (“The requirement that an ALJ dlaa treating source’s apion that a claimant

is unable to work is part of the ALJ’s affiative obligation to develop a claimant’s medical
history.”); Pabon v. Barnhart273 F. Supp. 2d 506, 514 (S.D.N.Y. 2003) (“[T]he duty to
develop a full record . . . compels the ALJ ta obtain from the treating source expert opinions
as to the nature and severity of the claimed disability . . . . Until he satisfies this threshold
requirement, the ALJ cannot even begin to disghéis duties . . . under the treating physician
rule.” (alterationsn original) (quotingPeed v. Sullivan78 F. Supp. 1241, 1246 (E.D.N.Y.
1991))). “Because of the considerable weigldiraarily accorded to the opinions of treating
physicians, an ALJ's duty to develop the reconcthis issue is ‘all the more important.”™
Rocchio v. AstrueNo. 08-CV-3796, 2010 WL 5563842,*4t1 (S.D.N.Y. Nov. 19, 2010)
(citation omitted)report and recommendation adopiétb. 08-CV-3796, 2011 WL 1197752
(S.D.N.Y. Mar. 28, 2011). An ALg “failure to develoghe record adequately an independent
ground for vacating the ALJ’s decision and remanding the c&3eén v. AstrueNo. 08-CV-
8435, 2012 WL 1414294, at *14 (S.D.N.Y. Apr. 24, 2012) (ciMayan, 569 F.3d at 114-15),

report and recommendation adopiétb. 08-CV-8435, 2012 WL 3069570 (S.D.N.Y. July 26,

2012).

14 The ALJ is “under an affirmative obligati to develop a clainm&'s medical history
even when the claimant is represented by coungwditie v. Astruge412 F. App’x 401, 406 (2d
Cir. 2011) (summary order).
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1. Dr. Faridi’'s Opinion

Plaintiff argues that Dr. Faridi’'s opinion shdiiave received sigicant weight because
of “the length of the treatingelationship and the frequency of examination and [based] upon the
nature and the extent of the treatment relatignsHe had been treating [Plaintiff] since 2008.
The treatment record contained 18 visits lestwFebruary 2008 and January 2010. He was the
primary care physician for [Plaintiff] and waseftly involved in her treatment.” (Pl. Cross
Mot. 15-16.) The ALJ acknowledged that Dr. Faridi was “a treating source with an appropriate
area of expertise.” (R. at 32.) However, &ie) accorded Dr. Faridi’s opinion little weight
because she found it “unsupported by any clinicalifigs, and inconsistentith the evidence as
awhole.” (d.) The ALJ specifically noted that whil@r. Faridi diagnosed Plaintiff with
“bulging disc and central stenss that “the February, 2008 MRf the lumbar spine showed
only a moderate diffuse disc bulge . . . mildtcaincanal stenosis. . . and only a small bilobed
disc bulge . . . without neural foraminm&rrowing or centratanal stenosis.”Id. at 32—-33.) She
also noted that the cervical spine MRm February 2008 was normalld(at 33.) The ALJ
found that “Dr. Faridi’'s opinions of [Plairftis] limitations in reaching, handling, fingering,
feeling, repetitive simple grasping, and repetitive pushing/pulling are simply unsupported by any
clinical evidence.” I¢.)

Plaintiff highlights the few aras where Dr. Faridi’'s opiniomas consistent with other
doctors. (PI. Cross. Mot. 16Hor example, Dr. Faridi and Dfranese both found that Plaintiff
suffered lower back pain, was limited in liftirgfanding for long periods and walking for long
distances. I(l.) Plaintiff also asserts &t both Dr. Karlinsky-Bellineand Dr. Faridi found that
Plaintiff was limited in the use of her hands and limited in sitting.) (However, Dr. Faridi was

the only doctor who found thatahtiff must lie down duringhe day, and he was the only
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doctor who suggested that Plaintififght not be able to sit for alsstantial part of the day. (R.
at 272-73.) All of the other sources found thatrRiff would be abldgo perform at least
sedentary work and no other source found thaihif needed to lie down during the dayd.(
at 159, 191, 368-70, 489-93.)

“[1]t is up to the agency, and not [the] cauio weigh the conflicting evidence in the
record.” Clark v. Comm’r of Soc. Sed43 F.3d 115, 118 (2d Cir. 1998ge also Newsome v.
Astrue 817 F. Supp. 2d 111, 125 (E.D.N.Y. 2011) (quottark, 143 F.3d at 118). Since the
ALJ identified Dr. Faridi as a treating soure@gaged in treating physician analysis and found
conflicting evidence in the record, the ALJ did nommit legal error when deciding not to give
Dr. Faridi’s opinion gnificant weight. See Prince v. Astru&lo. 12-CV-2198, 2013 WL
978801, at *2 (2d Cir. Mar. 14, 2013) (summary oydending that theALJ did not commit an
error when the ALJ declined to give the treafoiysician controlling weight because an “ALJ is
not required to accept the opinion of a treating physician over other contrary opinions, if the
latter are more consistent with the weight of the evidenBetgan-Dawley v. Astryel84 F.
App’x 632, 634 (2d Cir. 2012) (summary order) (thegiphysician’s opinions need not be given
controlling weight when theyomtradict other evidence in the record and the ALJ considered
them and “provide[d] good reasons for discongtihem” (alteration iriginal) (citations
omitted));Petrie, 412 F. App’x at 405-06 (noting that ttiee source opinions need not be given
significant weight when they “were contradidtby those of sevdraedical experts”)Halloran,
362 F.3d at 32 (declining to gitke treating physicians opinionsrdrolling weight when they
“were not particularly informative and were rmnsistent with those of several other medical

experts”).
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2. Dr. Galal's and LMSW Mentovia’s Opinion

Plaintiff argues that the ALJ erred by a&gsng little weight to the treating source
psychiatric RFC questionnaire from Dr. Galal &heintovia. “Because megitdisabilities are
difficult to diagnose without subjective, in-gen examination, the treating physician rule is
particularly important in theontext of mental health.Roman v. AstryeNo. 10-CV-3085, 2012
WL 4566128, at *18 (E.D.N.Y. Sept. 28, 2012) (quotPenales v. Comm’r of Soc. Seg98 F.
Supp. 2d 335, 342 (E.D.N.Y. 2010)). Moreover,dp&ion of a treating pEhotherapist cannot
be given the same weight as ti@nion of a consultative examineBee Hernandez v. Astrue
814 F. Supp. 2d 168, 182-83 (E.D.N.Y. 2011) (“[Téimenion of a consultative physician, ‘who
only examined a plaintiff once, should not becaded the same weighs the opinion of [a]
plaintiff's treating psychotherapist.” Thisl®cause ‘consultative examare often brief, are
generally performed without the bémer review of claimant’s maical history andat best, only
give a glimpse of the claimant on a single day.” (citations omitt€ayfana v. AstrueNo. 10-
CV-0071, 2011 WL 4987649, at *20 (S.DW Aug. 9, 2011) (“[I]t is tue that the opinion of a
consultative physician ‘should not be accorded theesaeight as the opinion of [a] plaintiff's
treating psychotherapist’ . . . .” (citations omittedgport and recommendation adoptédb.
10-CV-71, 2011 WL 5022817 (S.D.N.Y. Oct. 19, 2014nderson v. AstryeNo. 07-CV-4969,
2009 WL 2824584, at *9 (E.D.N.YAug. 28, 2009) (“Generally, the opinion of a consultative
physician, who only examined plaintiff once, shibnbt be accorded the same weight as the
opinion of plaintiff's treatng psychotherapist.”).

The ALJ gave Plaintiff's treding sources’ psychological RFFquestionnaire less weight
because it was signed by Mentovia who wasaefised social worker rather than a medical

doctor. ...” (R. at 33.) However, the ALJ wafrmed prior to the desion that a psychiatrist
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had also been involved indhtiff's treatment and would certify the questionnairSed id at
70, 468.) Dr. Galal did so on June 3, 2010, #wedquestionnaire was resubmitted two months
prior to the ALJ’s decisiol> (See idat 495, 519.)

Defendant presents two arguments in supgioits position that the ALJ’s failure to
acknowledge Dr. Galal as a treating physician wasegatl error. First, Defendant argues that
Dr. Galal only had a few visitsith Plaintiff beginning February 2016. (Def. Opp'n to PI.
Cross Mot. 6.) Defendant alsogues that the ALJ usecktproper test to discount the
guestionnaire and that substantial evidendberrecord did not support the findings in the
guestionnaire. I€. at 7.) As an initial matter, theo@rt cannot state how the ALJ would have
considered the RFC questionnairé iiad been properly accreditedo. Galal. It is improper
for the Court to speculate how the ALJ would have treated Dr. Galal's opinion because “[a] court
must not engage in@ost hoceffort to supplement the reasoning of the ALMEKInstry v.

Astrue No. 10-CV-319, 2012 WL 61911at *4 (D. Vt. Feb. 23, 2012aff'd, No. 12-CV-1702,

15 Even if a doctor did not write the repdftthe doctor signs the report, it should be
treated as a treating source untthertreating physician rule, usiethere is evidence that the
report does not reflethe doctor’s views.Santiago v. Barnhay441 F. Supp. 2d 620, 628
(S.D.N.Y. 2006)see also McAninch v. Astrudo. 09-CV-0969, 2011 WL 4744411, at *15
(W.D.N.Y. Oct. 6, 2011) (“There is no legal pript2 which states that a doctor must personally
write out a report that he or she signs in ofdeit to be accorded controlling weight.Hord v.
Astrue No. 09-CV-6280, 2010 WL 4365836, at *13 n.14.DMN.Y. Nov. 3, 2010) (“This Court
has previously held that it was error for anJAb reject a report by non-physician that is
signed by a treating physician.tf. Waters v. AstryeNo. 10-CV-110, 2011 WL 1884002, at *8
n.5 (D. Vt. May 17, 2011) (“Cases have held thbaen a doctor and a physician’s assistant sign
the same reports, ‘the opinions [are] those lud [reating physician] as well as those of [the
physician’s assistant.].”” (atation in original) (quotingiechl v. Barnhart2003 WL 21730126,
at *11 (W.D.N.Y. June 3, 2003))).

6 Defendant also argues that the “recordsaioreflect that Plaintiff was ever seen by

Mentovia, a social worker,” @gpite Mentovia’'s questionnaireahshe had been Plaintiff’s
treating therapist at Woodsidéiric since January 2&010. (Def. Opp’n to PI. Cross Mot. 6.)
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2013 WL 535801 (2d Cir. Feb. 14, 2013). The Cauntle is to decide whether the ALJ’s
failure to consider the opinion of Dr. Galal was harmless éfrid.

Defendant argues that Dr. Gladlid not have a sufficientlgstablished relationship with
Plaintiff to warrant a finding @t his opinion deserved sigrméint weight. This argument is
contradicted by the record. Dr. Galal appéatsave been the treating psychiatrist when
Plaintiff was readmitted to the Woodside Clinic program on January 26,'2q$eeR. at 146,
150, 216, 251, 255-59, 510.) Dr. Galal's name appears on a “Mental Status Exam” dated
February 25, 2018 (Id. at 221-26.) According to Plaiffts Treatment Plan, Dr. Galal saw
Plaintiff monthly to review hemedications, which means thataaminimum, hesaw Plaintiff
four to five times prior tahe signing of the report.Id. at 164, 228.) A doctor who has treated
and evaluated the patient only a few times maydnsidered a treating sourgéthe nature and
frequency of the treatment or evaluationtyipical of a patient’s condition. 20 C.F.R.

§ 404.1502[ acy v. AstrueNo. 11-CV-4600, 2013 WL 1092145,*d13 (E.D.N.Y. Mar. 15,

17 “Failure to address evidence is harmlessr if considerationf the evidence would
not have changed the ALJ’s ultimate conclusiolléKinstry v. AstrugeNo. 10-CV-319, 2012
WL 619112, at *4 (D. Vt. Feb. 23, 2012)f'd, No. 12-CV-1702, 2013 WL 535801 (2d Cir. Feb.
14, 2013)see alsZabala v. Astrugb95 F.3d 402, 410 (2d Cir. 201@®olding that it was
harmless error where there was “no reasonabl&hdad that [the ALJ’s] consideration of the
same doctor’s 2002 report would have changedthles determination thdthe plaintiff] was
not disabled during thelosed period”).

18 According to the record, Plaintiff was semna Dr. Partyka prior to being seen by Dr.
Galal. GeeR. at 146, 150, 216, 251, 255-59, 510.)

19 1t is unclear from the record if this is the first time Dr. Galal saw Plaintiff. This is
arguably a failure on the part of the ALJpgerform her duty to develop the recoiivera v.
Astrue No. 06-CV-3326, 2009 WL 705756, at *7 (E.DWMar. 16, 2009) (holding that an
ALJ has a duty to develop the record and tlasoas for a treating psychotherapist’s opinions);
see also Perez v. Chatéi7 F.3d 41, 47 (2d Cir. 1996) (“Becaus hearing on disability benefits
is a non-adversarial proceedingg thLJ generally has an affirmative obligation to develop the
administrative record.”).
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2013). Plaintiff's and Dr. Galal's monthipeetings from February 2010 through June 2010
were sufficient for Dr. Galal to beonsidered a treating physiciaAvila v. AstrueNo. 11-CV-
9048, 2013 WL 1241925, at *12 (S.D.N.Y. Mar. 28, 20®)ding that “psyclatrist whom the
plaintiff had seen on at least &&r occasions” was a treating physiciddgwsome817 F. Supp.
2d at 129 (meeting with the plaintiff four timess sufficient to beonsidered a treating
physician).

Defendant’s argument that the ALJ engagethe substance ¢iie treating physician
rule is also unavailing. The ALJ discounted Galal's and Mentovia's RFC questionnaire in
part because (1) the RFC questiaina “did not provide an explation of how [Plaintiff's] listed
symptoms did, in fact,” limit Plaintiff in vaous areas, (2) the RFC mqtiennaire had failed to
provide any clinical studie® support some of the limitations listed, and (3) the RFC
guestionnaire listed limitations wetleased solely on claimant’s ovaelief.” (R. at 34.) If the
ALJ found that information was lacking in theoet, she was under an obligation to develop the
record. Rivera v. AstrueNo. 06-CV-3326, 2009 WL 705756, at *7 (E.D.N.Y. Mar. 16, 2009)
(holding that an ALJ has a duty to devetbp record and the reasons for a treating
psychotherapist’s opinionsdee also Burges837 F.3d at 12%Hinds 2005 WL 1342766, at
*10; Pabon 273 F. Supp. 2d at 514. In addition, iatceptable to rely on self-reported
symptoms when diagnosing mental impairmemfslis v. AstrueNo. 09-CV-379, 2010 WL
2772505, at *10 (E.D.N.Y. July 13, 2010Mental impairments are difficult to diagnose . . .
[and] ‘a patient’s report of contgints, or history, is an essential diagnostic tool.” (quoting
Green-Younger v. Barnhai@35 F.3d 99, 107 (2d Cir. 2003)3ge also Burgess37 F.3d at
128 (“[M]edically acceptablelinical and laboratory dgnostic techniques’ include

consideration of ‘[a] pati@’s report of complaintsyr history, [a]s an esa&al diagnostic tool.”
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(alteration in original) (quotin@reen—Younger335 F.3d at 107)Bantana v. AstryéNo. 12-
CV-0815, 2013 WL 1232461, at *14 (EMDY. Mar. 26, 2013) (“It isaxiomatic that a treating
psychiatrist must considerpatient’s subjective complaints in order to diagnose a mental
disorder. In fact, whether dealimgth mental health or not, codgration of a ‘@tient’s report

of complaints, or history, [a]s an essential diajitatool,” is a medically acceptable clinical and
laboratory diagnostic technique.” (alteration in original) (quokiegnandez v. Astryé&14 F.
Supp. 2d 168, 182 (E.D.N.Y. 2011)Newsome817 F. Supp. 2d at 128 (holding that the ALJ's
opinion was “legal error and [was] not supgeor by substantial evidence” where the ALJ
discounted a treating physiciargpinion for not being basexh laboratory results for an
impairment that is not necessarilyaghosed through laboratory results).

The ALJ was under an obligation to deyekthe record, estlsh the relationship
between Plaintiff and Dr. Galalllfin any gaps missing in the record and determine what weight
to give Dr. Galal's opinion. The ALJ’s failute do so is legal error and cause for remand.
Zabala v. Astrugb95 F.3d 402, 409 (2d Cir. 2010) (noting ttied failure of an ALJ to properly
consider a treating physician’s report becahgeALJ erroneously found the report to be
“incomplete and unsigned” is cause for remahtljoran, 362 F.3d at 33 (“We do not hesitate
to . .. and we will continue remanding when eveounter opinions from ALJ’s that do not
comprehensively set forth reasons for the wedgisigned to a treatimhysician’s opinion.”);
Collins, 2013 WL 1193067, at *9—-10 (remanding failure to develop the recordjentack v.
Astrue No. 10-CV-1526, 2012 WL 4364516, at *9 (ENDY. Sept. 21, 2012) (finding that the
ALJ violated the treating physician rule where féh@wva]s no indication tt the ALJ considered
the length and frequency of [threating physician’s] evaluations fthe plaintiff] over time or

the nature and extent of her t@aship with [the plaintiff]”); Santiago v. AstryeNo. 11-CV-
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6873, 2012 WL 1899797, at *19 (S.D.N.Y. May 24, 20t'Before rejecting [the treating
physician’s] findings as inconsent, [the ALJ] was required evelop the record and ‘seek
clarification and additional information frothe physician to fill any clear gaps before
dismissing the doctor’s opinion.™ (citations omitj¢d It was legal error for the ALJ not to
develop the record and analyze Bialal’s opinion undethe treating physiciarule and the case
must be remanded because of this failure.
ii. Credibility Determination

Plaintiff argues that the ALJ erred by makihg credibility determination after the RFC
determination and using the RFC determinatiothagool to determine credibility rather than
the substantial evidence in the rec8tdPI. Cross Mot. 19-20; PI. Reply 4-5.) Defendant
argues in response that whilgyanizationally the credibility dermination occurred after the
RFC determination, the crediiyl determination was based on substantial evidence in the
record. (Def. Opp’n to Pl. Cross Mot. 7-9.) “@eally speaking, it is the function of the ALJ,
not the reviewing court, ‘to rebe@ evidentiary conflicts and tappraise the credibility of
witnesses, including the claimant.3almini v. Comm’r of Soc. Se871 F. App’x 109, 113 (2d
Cir. 2010) (summary order3ge also Stanton v. Astr8Y0 F. App’x 231, 234 (2d Cir. 2010)
(summary order) (“It is the function of the [Commissioner], nofteeiewing courts], to resolve

evidentiary conflicts and to apgise the credibility of withne®s, including the claimant.”

20" As an initial matter, Plaintiff's objectiaio the fact that the ALJ may have used the
RFC determination as a reference point ihait merit. The Second Circuit has upheld
credibility determinations where the RFC dataation functioned as a reference poiee,
e.g.,Campbell v. Astrue465 F. App’x 4, 7 (2d Cir. 2012) (summary order) (upholding the ALJ’s
finding that the plaintiff's* subjective assessment of the intensity and persistence of his
symptoms was not credible ‘to the extent [its\vamconsistent with # [light work] residual
functional capacity assessment’ (alteration in original) (citations omitted)).
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(alteration in original) (quotingponte v. Sec’y, Dep’'t of Health & Human Serv28 F.2d 588,
591 (2d Cir. 1984))).

“In making a credibility determination, the Alndust consider all of the evidence before
him, including the claimant’s testimony itselfSalminj 371 F. App’x at 113. In making a
credibility determination, the ALJ “[f]irst, *. .must decide whether the claimant suffers from a
medically determinable impairment that cotddsonably be expected to produce the symptoms
alleged.” Campbell v. Astrued65 F. App’x 4, 7 (2d Cir. 2012) (quotii@enier, 606 F.3d at
49). “If so, the ALJ must then consider ‘teetent to which [the eimant’s] symptoms can
reasonably be accepted as consistent with tjeeie medical evidence and other evidence of
record.” Campbel] 465 F. App’x at 7 (alteteon in original) (quotingGenier 606 F.3d at 49).
In the second stage, the ALJ must first consadleof the available medical evidence, including
Plaintiff's statements, treatinghysician’s reports,ral other medical professional reports.
Whipple v. Astrugd79 F. App’x 367, 370-71 (2d Cir. 2012ugsmary order). The ALJ must
then weigh Plaintiff’'s statements “against tigective evidence, includg medical records, of
his symptoms.”"Whipple 479 F. App’x at 370-71. An Aldhay find a plaintiff not to be
credible if medical evidence as a whole contradicts his or her staterdémigple 479 F. App’x
at 370-71.

1. Physical Impairments

The ALJ properly engaged in various stageardlysis in evaluaig Plaintiff's physical
impairment and complaint of pain. The Aperformed a thorough analysis of various
documents in the record and found that theyndidsupport the intensityf Plaintiff's physical
impairments as reported by Plaintiff. @&.30.) Because the ALJ thoroughly compared

Plaintiff's assertions with the evidence in the record, her credibility finding as to Plaintiff's
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physical impairments requires deferen&ee, e.g., Whippld79 F. App’x at 370-71 (upholding
ALJ’s credibility determination when it was based on substantial evidence in the record);
Campbel] 465 F. App’x at 7 (sameliarvey v. Astrue380 F. App’x 50, 53-54 (2d Cir. 2010)
(same).
2. Mental Impairments

By failing to adequately delop the record before alating Plaintiff's mental
impairments, the ALJ failed to propgrissess Plaintiff's credibilitySee, e.gGenier, 606 F.3d
at 50 (holding that the ALJ’s credibility detemation will not be upheld when it is based on an
erroneous understaing of the record)Daniel v. AstrueNo. 10-CV-5397, 2012 WL 3537019,
at*11 (E.D.N.Y. Aug. 14, 2012) (“The ALJ’s determination that [the plaintiff']s allegations
were inconsistent with the medical evidence wagdd by the ALJ’s failure to properly evaluate
the opinions of [the plaintiff]' $reating physicians — a failure that would naturally have affected
how the ALJ viewed the totality of the medieaidence.” (alterations in original) (citations
omitted));Calzada 753 F. Supp. 2d at 281 (holding that &ie)’s credibility determination “is
inherently flawed” when the ALJ fails to adequgptéevelop the record)Therefore, this matter
is remanded for further development. The ALJ should consider Plaintiff's subjective complaints
after developing and evaliirag Dr. Galal’s opinion.See, e.gDaniel, 2012 WL 3537019, at
*11.

lii. RFC Determination

Plaintiff alleges that the ALJ’'s RFC detgination was not supported by substantial
evidence in the record. (Pl. Cross Mot. 2Dgfendant argues that the RFC determination was
based on substantial evidenceha record since it was basedaihrelevant evidence in the

record. (Def. Opp’n to PIl. Cross Mot. 9.) determining the RFC, “[tihe Commissioner must
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consider objective medical edce, opinions of examining treating physicians, subjective
evidence submitted by the claimant, as well as the claimant’s background, such as age,
education, or work history.'Stover 2012 WL 2377090, at *6 (citinglongeur 722 F.2d at
1037).
1. Physical Impairments

The ALJ’'s RFC determination as to PlaintifplRysical impairments reflects the record of
Plaintiff's physical impairments. The ALJmdings of Plaintiff's physical capacities are
consistent with the findings of Dr. Tranese, Rarlinsky-Bellini and Dr. Sikder, and they are
also consistent witthe RFC assessment.

2. Mental Impairments

In considering Plaintiff’'s mental impairmentige ALJ failed to consider the fact that
Plaintiff (a) had consistently demonstrated sighdepression, (b) had been on medication for
years to treat depressi, and (c) had been going to therapy weekly and had her medications
adjusted monthly. This failure is cause for remaBide, e.g., Parker-Grose v. Astrdé2 F.
App’x 16, 17-18 (2d Cir. 201Zk3ummary order) (holding thaterALJ had failed to adequately
consider the totality of the plaintiff’s medicadcords including the fact that plaintiff was
diagnosed with a GAF of 55 which means thamilff was moderately limited in work);
Rodriguez v. AstryeNo. 11-CV-7720, 2012 WL 4477244,*@9 (S.D.N.Y. Sept. 28, 2012)
(“The ALJ failed to consider thielll extent of plaintiff's merdl problems, ignoring years of
complaints and diagnoses of depression andceanxivhich he referred tas ‘relatively benign
clinical findings.” On remand, the ALJ shouddnsider the full scopef the evidence of
plaintiff's disability, including tkat tending to support a conclusiohdisability.” (citations

omitted)). Furthermore, the ALJ failed to adegliadevelop the record pertaining to Plaintiff's
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mental capabilities and, thefore, could not make an accurate assessnidriguez 2012 WL
4477244, at *39 (noting that the ALJ failed t@perly consider the plaintiff's treating
psychiatrist opinion which agtted the RFC determinatiofpbinson v. AstryéNo. 08-CV-
4747, 2009 WL 4722256, at *3 (E.D.N.Y. Dec. 9, 2009)Iding that the RFC determination
was flawed where the ALJ failed to adequatelyed@p the record in regard to the “plaintiff's
psychological condition” and that the case must be remanded). This matter is remanded on the
issue of Plaintiff's mental ipairments RFC determination.
1. Conclusion

For the foregoing reasons, Defendant’s motion for judgment on the pleadings is denied.
Plaintiff's cross motion for judgment on the pleags is granted. The Court finds that the ALJ
committed legal error when she failed to fulfill her affirmative duty to develop the record before
determining the weight to givedlopinion of Plaintiff's treating psychiatrist Dr. Galal. The ALJ
also failed to properly assess Ri#i's credibility in determinng her mental impairment and to
properly account for Plaintiff’s mental imjpanent in the RFC determination. The
Commissioner’s decision is renged and this action is remanded for further administrative
proceedings pursuant to the fdusentence of 42 U.S.C. § 405(g). The Clerk of Court is

directed to close this case.

SO ORDERED:

s/IMKB
MARGO K. BRODIE
United States District Judge

Dated: July 30, 2013
Brooklyn, New York
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