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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LUCIEN CHIN,
Petitioner,

MEMORANDUM & ORDER
- against - 11-CV-5149 (PKC)

HAROLD GRAHAM, SUPERINTENDENT,

Defendant.

PAMELA K. CHEN, UnitedStates District Judge:

Petitioner Lucien Chin (“Petitioner”), appearipgo se, seeks a writ ohabeas corpus
pursuant to 28 U.S.C. § 2254, challenging hisvatiion and sentencentered on July 14, 2006,
in the Supreme Court of the State of New Y&tkssau County. Following a jury trial, Petitioner
was convicted of one count of manslaughter enfttst degree, one count of criminal possession
of a weapon in the second degraed one count of criminal posston of a weapon in the third
degree. He was sentenced to concurremhdein prison amounting to twenty-five years’
imprisonment with five yearsf post-release supervision.

Petitioner challenges his contion on several grounds. For the reasons stated below, the
petition for writ ofhabeas corpusis denied.

BACKGROUND

FACTS

Viewing the facts presented &etitioner’s trial in the ght most favorable to the
prosecutionUnited Satesv. Riggi, 541 F.3d 94, 96 (2d Cir. 2008), a reasonable jury could have
found the following.

In the spring of 2005, Petitioner and his fids, one of whom was William Sheppard, had

a series of altercationsitiv another group of young menhw lived in their neighborhood,
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including Christopher Grantd Matthew Cunningham. (Tridlr. (“T.”) 407-29, 521-33, 540-60,
703-05, 734-36, 822-24, 845-46, 849-50, 885-96, 910-23;38.) These altercations escalated
to threats of violence, violencand destruction of property, veh generated animosity between
Sheppard and Petitioner, tive one hand, and Grant andr@ingham, on the otherlb{d.) On at
least two occasions, Petitioner eagsed an interest in fighting Grant or Cunningham, and, in that
context, attempted to obtain a guom a friend. (T. 407-29, 540-60.)

On July 5, 2005, around 7:00 p.m., Grangn@ingham, and two of their friends, David
Croal and Michael Hamilton, were standing ie fnont yard of Hamilton’s house in Uniondale,
New York. (T. 445-50, 613-21.) Sheppard dpetitioner drove by in Sheppard’'s car, and
Petitioner, recognizing @nt and Cunningham, told Shepparalt e wanted to fight Cunningham.
(T. 436-45, 476-77, 597-611.)Sheppard and Petitioner therode to the home of one of their
friends, where Petitioner obtainedeaolver. (T.448-49.) Sheppaadd Petitioner drove back to
Hamilton’s house, and Petitioner, from the passengdragehe vehicle, fired a single shot from
the revolver, which struck Hamilton in the che@l. 450-53.) Sheppard and Croal both witnessed
Petitioner fire the shot. (T. 450-53, 838-39.) nilton died from the gunshot wound later that
evening in the hospital. (T. 685-86.)

After the shooting, Sheppard and Petitionedfto Delaware, where they remained in
hiding for several days before returningNew York the following week. (T. 457-60, 517-21,
645-52, 1026-38.) During that timeetitioner told Sheppard’s girlfriend, Ashley Armstrong, and
one of Sheppard’s friends, Rad Knight, that he had shsomeone. (T. 993-1025, 1036.)

Petitioner was arrested on July 11, 2005, and adisted for two counts ahurder in the second

L At Petitioner’s trial, Sheppd testified on behalf of thgovernment pursuant to a plea
deal under which Sheppard recel\aesentence of three yeairsiprisonment. (T. 477-677.)



degree, one count of criminal possession @feapon in the second degree, and one count of
criminal possession of a weapon in the third degree.
I. PRE-TRIAL RULINGS

The trial court held aVMade-Dunaway hearing on March 23, 2006, to determine the
admissibility of photo and lineuigentifications made by Grantroal, and Cunningham, and to
determine whether the police had probable cause to arrest Petitioner based on those identifications.
(Hrg Tr. (*H.”) 51-53.) The courdenied Petitioner's motion g&uppress the identifications and
ruled that the witnesses could make in-court ideatifons of Petitioner at trial and that evidence
regarding the lineup identifations would be admissibées well. (H. 53.)

The trial court also considered Petitioner's pre-trial motion to exclude evidence of
Petitioner’'s prior altercations with Grant darfCunningham in the months leading up to the
shooting. (T. 3.) The trial court ruled that cartavidence of particular events was barred from
admission as improper propensity evidence, butvaitbmost of the prior-acts evidence into the
trial as evidence of Petitioner's motive andctimplete the narrative surrounding the shooting.
(T. 6-28.) Specifically, with respect to the prior acts evidence, itdeetiurt rded that:

(i) the prosecution could not introduce exide of a purportefistfight involving
Petitioner and Grant that allegedly oceatifour months before the shooting, but
instead could elicit testimony that Petition&rant, and their respective groups of
friends were acquainted wittine another and had beenalitercations in the past
(T. 6-8);

(ii) the prosecution could introduce paltevidence of an #drcation between
Petitioner and Grant outside a coneste store on May 8, 2005, including the
testimony that Petitioner, after the altdioa, placed a phone cath another friend
and asked for a “ratchet,” which is slang for a gun (T. 14-16); and

(i) the prosecution could introduce evidertbat, three days before the shooting,
Sheppard, Petitioner, Grant, and Cunnimghmead an altercation outside a fast-food
restaurant in Uniondale, during which Sheppattempted to hiGrant with his car,

Grant smashed Sheppard’'s car windewth a hammer, Petitioner smashed a



window of Grant’'s family’s car, and Petiher placed a phorell to ask another
friend for a gun (T. 18-28).

1. TRIAL, VERDICT, AND SENTENCING

Petitioner was tried before a jury in aight-day trial thabegan on June 28, 2006 and
ended on July 12, 2006. (T. 1, 1319.) With respeatientifying Petitioneas the shooter, the
prosecution’s primary witnesses were SheppardnGCunningham, and Croal. (T. 322-26.) The
prosecution also called Ashley Armstrong aRdland Knight to testify about Petitioner’s
admissions of guilt in the days after the shooting. (T. 993, 1026.) Petitioner did not take the stand
and did not introduce any evidenae his defense, other thahrough cross-examination of
prosecution witnesses. (T. 1162, 1168.)

The principal witness against Petitioner was William Sheppard, Petitioner’s friend and the
driver of the vehicle from whitPetitioner purportedly fired the shot that killed Hamilton. (T. 407-
682.F Sheppard testified extensively concerning dltercations betwedrimself and Petitioner,
on one the hand, and Grant and fnisnds, on the other hand, ihe months leading up to the
shooting. (T.414-30.) Sheppard also testifiedus Petitioner’s attempts obtain a gun before
the shooting, the shooting itself, and Petitiosedmissions of guilt after the shooting. (T. 460-
678.) Sheppard unambiguoushemdified Petitioner as the pers who shot Hamilton from the
passenger side of Sheppard’'s vehicle oly &y 2006. (T. 450-453.) In a lengthy cross-
examination, Petitioner's counsel impeach8beppard’'s testimony on numerous grounds,
including by emphasizing inconsistencies in [§fad’'s account of the events on different

occasions, his record of lying to police officers, interest in shifting blame for the shooting away

2 As Petitioner’s counsel emphasized in cresamination, Sheppard testified pursuant to
a cooperation agreement with the prosecution, unteeh Sheppard had the opportunity to obtain
a lenient sentence of three years’ imprisonni@nhis involvement in Hamilton’s death. (T. 477-
677.)



from himself, and his interest in obtaining kemcy in exchange for fitestimony. (T. 477-677.)
In response, Sheppard maintained that, althdweghad lied previously to police officers in an
effort to minimize his own culpability for the gbting, he was giving truthf trial testimony that
was not influenced by his prospective plea bargain with the prosecuiign,. T( 670-75.)

Testimony from Cunningham, Croal, and Grahto contributed to the case against
Petitioner. (T. 322-26.) Cunningham and Granteggestimony that corroborated, albeit with
some discrepancies, Sheppard’s descriptiorthef escalating tensions in the spring of 2005
between Sheppard and Petitioram, one side, and Grant and fignds, on the dier. (T. 708,
892.) All three men also gave testimony thatethPetitioner in the vehicle from which Hamilton
was shot around the time of the shooting. 7430, 770, 837-38, 897, 910.) Specifically, although
he did not claim to have seen the shootindfjt€ainningham testified that he saw Petitioner in
the passenger seat of Sheppard’s vehicle ten or fifteen minutes before the shooting, and again just
moments before the shooting. (T. 730, 770.) il&nhg, Grant testified that, although he did not
see the shooting itself, he s&etitioner in the passenger se&tSheppard’s vehicle around the
time of the shooting. (T. 897, 910.) Finally, Crodtifeed that he was ahding near the victim
during the shooting, and personally saw Petitioner use a revolver to fire the shot that killed
Hamilton from the passenger sideSifeppard’s vehicle. (T. 837-38.)

As he had done with Sheppa Petitioner’'s counsel impeaggh the testimony of Grant,
Cunningham, and Croal on several grounds, inomdiy pointing to discrepancies in their
description of events, prior incdatent statements, and their failure to identify Petitioner as the
shooter in their initial intemews with the police. (T733-820, 844-84, 910-64.) In response,
Grant, Cunningham, and Croal explained, among akivegs, that they wenaitially reluctant to

cooperate with the police but ultimately agreted testify because their friend had died.



(T. 733-820, 844-84, 910-64.) With respect to Cnoglarticular, Petitiones counsel emphasized
that Croal was standing about ninety feet afwvagn Petitioner when Croal supposedly recognized
Petitioner as the shooter. (T. 864, 1205.)

The prosecution also presented the testinafr§heppard’s girlfriend, Ashley Armstrong,
and one of Sheppard’s friend®pland Knight. (T. 993, 1026.Armstrong testified that, in the
days after the shooting, Sheppardl Petitioner fled New York arglayed with her in Delaware,
where, according to Armstrong, Petitioner admittedaving shot someone but “wished he didn’t
hit the wrong person.” (T. 1036.) Knight testified that, while he was giving Petitioner a ride in
his car several days after tHeosting, Petitioner told Knight that he had “caught a body,” which
Knight understood to be slang for killing someoii€. 1003.) On crossxamination, Petitioner’s
counsel impeached Armstrong’s citatity based on a cooperatiateal she purportedly received
in exchange for her testimony, and impeacheti Bomstrong and Knight based on their ties to
Sheppard, whose plea deal could have been affbgtdte outcome of theiéd against Petitioner.

(T. 1008, 1046.)

After the close of the prosecution’s case in chief on Tuesday, July 11, 2006, Petitioner
chose not to present any evidence. (T. 118K8.) The jury was charged and began its
deliberations during the afternoon of Wednesdayy 12, 2006. (T. 1284318.) The next day,

July 13, 2006, the jury sent a note to the trial judge, asking for “a measurement of ninety feet”.
(T. 1323-243 In response to that requiethe trial courtwith the prior agreeemt of both sides’
counsel, told the jury #t the length of the courtroom was @&@f, and that they could “calculate

another half of [the] room, add it @md that's 90 feet.” (T. 1324.)

3 The only reference to ninety feet in theltvias in connection with Croal’s identification
of Petitioner as the shooter. (T.864, 1205 (Cidehtified Petitioner as the shooter from a
distance of approximdigeninety feet).)



The jury did not reach a verdict on Thursday, July 13. (T. 1325.) According to Petitioner,
after being released for the day, several membeteqgtiry independently measured the distance
of ninety feet in an attempt to assess the ptalitgi of Croal’s identification of Petitioner from
that distance. (Dkt. 7 (4/18/12 Mem.) at 34-46.) According to Petitioner, during the evening of
July 13, 2006, these jurors conducted “tests” of their abilities to idenpiéyson from a distance
of 90 feet and then reped their findings to theest of the jury when deliberations resumed the
next morning. Id.) The next day, July 14, 2006, the juryu@ed a verdicta@nvicting Petitioner
of one count of manslaughtertime first degree, one count ofrainal possession of a weapon in
the second degree, and one count of crimpwdsession of a weapon in the third degree.
(T. 1337-42.)

After the trial, a number dhe jurors spoke with both sidesiunsel. (Dkt. 7 at4.) In those
conversations, Petitioner’s counsel learned alioel home experiments conducted by the jury.
(Id.) Petitioner thereafter filed a motion to set aside the verdict pursuant to N.Y. Crim. P.
Law 8§ 330.30, arguing that his conom should be set aside bdsen the “misconduct” of those
jurors who conducted home experiments &sess the credibility ofCroal’'s ninety-foot
identification of Petitioner and then reported the ltedo the rest of the jury. (Dkt. 7.) Among
other things, Petitioner arguedaththe jurors’ misconduct viokadl his “substantial right to
confrontation as well as hisiaty to cross-examine witnessasd evidence as allowed under the
United States Constitution’s Sixth Amendment . . (Dkt. 7.) The trial court denied Petitioner’s
motion, ruling that the juror’s conduct was “no mdémnan the applicatioof everyday perceptions
and common sense,” which “does not tairg fubsequent verditt.(Dkt. 7 (quotingPeople v.

Brown, 48 N.Y.2d 388 (1979).)



The trial court held a sentencing hearingRetitioner on December 6, 2006. On the count
of manslaughter in the first geee, the court sentenced Petitioner to a determinate term of
imprisonment of 25 years with fiweears of post-release supervisigGentencing Tr. 13.) On the
count of criminal possession of a weapon in #@8ad degree, the court sentenced Petitioner to a
determinate term of imprisonment of 15 yearthviive years of postelease supervision.ld()

On the count of criminal possessiof a weapon in the third degy, the court seabced Petitioner
to a determinate term of imprisonment of sevens/eath three years of pestlease supervision.
(Id. 13-14.) The court ordetteéhat all of these termgould run concurrently.Id. 14.) Petitioner
was also ordered to pay $14,925.07astitution by civijudgment. [d.)

IV.  EXHAUSTION OF STATE REMEDIES

Petitioner appealed his conviction to the Supe Court of New Ydx, Appellate Division,
Second Department (“Appellate Division”). (DKkt) Petitioner argued thhts conviction should
be vacated because (i) theéaltrcourt improperly admitted Sheppard’s testimony concerning
Petitioner's out-of-court statements reqting a “ratchet” from a friend (Dkt. 7
(Def.-Appellant’s Br.) at 39); (iijhe trial court improperly admitted “other acts” evidence of prior
altercations between Sheppardl@etitioner, on the one hand, and Grant and his friends, on the
other (d. at 39-46); (iii) the “tests” @anducted by members of the jurgncerning Croal’s ninety-
foot identification of Petitioner violated Petitioner’s constitutional righds gt 56-61); (iv) the
verdict was against the weight of the evidendedt 62-63); and (v) the trial court failed to give
“due consideration” to all facts relevant taiRener’s sentencef 25 years’ imprisonment, which
Petitioner argues was overly sevarck 4t 47-55).

The Appellate Division rejected each @&fetitioner's arguments and affirmed his

conviction. New York v. Chin, 897 N.Y.S.2d 106 (App. Div. 2010). With respect to the other acts



evidence admitted at trial, including Sheppardsiteony about Petitioner trying to get a “ratchet”
before the shooting, the Appellddévision held that Petitioner hatbt preserved his objection for
appeal, and, in any event, the admission wasbjectionable because ttr&al court gave “an
appropriate limiting instruction.d. at 107. With respect to Petitier's weight of the evidence
argument, the Appellate Division held thatlthaugh the main prosecution witness . . . had an
unsavory and criminal backgroundhdatestified pursuant to a coopgon agreement, these facts
raised an issue of credibility which therjuresolved in favorof the prosecution.” Id. The
Appellate Division also noted alh, “[u]pon reviewing the [trial]@cord, we are satisfied that the
verdict of guilt was not against the weight of the evidendd.” With respect to sentencing, the
Appellate Division held that Petitioner’s “conteortithat he was not afforded an opportunity to
address the court at the time of his sentencings unpreserved for appellate review,” that “the
trial court . . . substantially complied with the ataty [sentencing] requireemts,” and that “[t]he
sentence imposed was not excessivéd: at 108. Finally, with regzt to the alleged juror
misconduct, the Appellate Division held that Retier's rights had not been violated because,
“[i]n this regard, the jurors not only madéasual observation of a conon, everyday experience
which was readily availabke any of the[m] withouthe benefit olny special expertise,’ but there
was additional evidence presented to connecatiéfiendant with the crimes, including, inter alia,
the testimony of seval eyewitnesses.1d. at 107-108.

Thereatfter, Petitioner filed an applicatiom thscretionary revievoy the New York Court
of Appeals. (Dkt. 7 (3/17/2010 tter).) In the application, P&bner asserted the same grounds
for vacating his conviction as he had assertddsrsubmissions to the Appellate Divisiornd. @t
2-4 (hearsay statements and other-acts evidlede@ (juror misconduct)7-14 (weight of the

evidence), 15-18 (excessive samte).) By order dated July,2010, the Court of Appeals denied



Petitioner’s application for review.New York v. Chin, 907 N.Y.S.2d 461 (2010) (Table).
Petitioner’'s 90-day window to seekwrit of certiorari to the reme Court of the United States
closed on October 19, 2010.
V. INSTANT PETITION

On October 10, 2011, Petitioner timdiied this petition for a writ ofhabeas corpus
pursuant to 28 U.S.C. § 2254. (Dkt. 1.) In pigition, Petitioner requests a vacatur of his
conviction and a remand to State court for a néal, tor, alternatively;a hearing to settle any
undisputed facts.” (Dkt. 1 at ECF 14.)

Petitioner asserts five grounds fasbeas relief: (i) the trial court improperly admitted
Sheppard’s testimony concerning Petitioner’s outairt statements requesting a “ratchet” from
a friend (Dkt. 1 at ECF 6; Dkt. (Pet.’s Br.) at 39; Dkt. 7 (4/18/12 Mem.) at 48-56); (ii) the trial
court improperly admitted “other acts” evidenct prior altercationsbetween Sheppard and
Petitioner, on the one hand, and Grant and his frierdthe other (Dkt. 1 at ECF 8; Dkt. 1 (Pet.’s
Br.) at 39-46; Dkt. 7 (4/18/12 Mem.) at 57-6ij) the “tests” conduted by several jurors
concerning Croal’'s ninety-foot éhtification of Petitioner violad Petitioner’s rights under the
Sixth and Fourteenth Amendments to the U.S. Constitution (Dkt. 1 at ECF 5; Dkt. 1 (Pet.’s Br.)
at 56-61; Dkt. 7 (4/18/12 Mem.) at 34-37); (ivetherdict was against the weight of the evidence
(Dkt. 1 at ECF 9; Dkt. 1 (Pet’Br.) at 62-63); and (v) theidl court failed to give “due
consideration” to all facts relevant to Petitioner's sentence of 25 years’ imprisonment, which

Petitioner argues was overly sew€Dkt. 1 at ECF 9; Dktl (Pet.’s Br.) at 47-55).
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DISCUSSION

EXHAUSTION

As a threshold matter, a prisoner seekialgeas relief in federal court must have exhausted
his State remedies by “presenting [his] constitutiorahts to the state courts in the first instance.”
Jackson v. Conway, 763 F.3d 115, 132 (2d Cir. 2014) (citing 28 U.S.C. § 2254(b)). “This requires
that the prisoner ‘fairly preserttis constitutional claim to the state courts, which he accomplishes
‘by presenting the essential factual and legal esnof his federal constitutional claim to the
highest state court capable of reviewing itltl. at 133 (quotindrosa v. McCray, 396 F.3d 210,

217 (2d Cir. 2005)). “While ‘a state prisonernst required to cite chapter and verse of the
Constitution in order to satisfy this requirement, rhest tender his claim ‘in terms that are likely
to alert the state courtstize claim’s federal nature.’Td. (QuotingCarvajal v. Artus, 633 F.3d 95,
104 (2d Cir. 2011)).

Here, Respondent argues that Petitioner failed to exhaust two of the grounds on which he
now seekdabeas relief. First, Respondent argues tRatitioner failed to exhaust his claim that
the trial court violated his constitutional rights tayling to give “due consideration” to all facts
relevant to Petitioner’'s sentence of 25 yeargirisonment, which Petitioner argues was overly
severe. (Dkt. 7 (Responden®rief (“Resp. Br.”)) at 19.) Second, Respondent argues that
Petitioner failed to exhaustshtlaim that juror misconduate., the home “tests” conducted by
certain jurors, violated Petitioris rights under the Sixth and Fowetéh Amendments to the U.S.
Constitution. (Dkt. 7 (Resp. Br.) 8t(“[D]efendant failed to fairlypresent to the state courts any
claim that he might now proffer thtite alleged juror misconduct at trial, or the trial court’s denial

of his motion to set aside the judgmenglated the federalonstitution.”).)
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The Court disagrees on both counts. With eespo sentencing, as previously discussed,
Petitioner argued in his submissions to the AppeiRivision and the Court of Appeals that the
trial court violated Petitioner’s constitutional riglby imposing an excessive sentence and failing
to give due consideration to all factors relevarRlntiff's sentence. (Kt. 7 (App. Br.) at 47-55;
Dkt. 7 (Ct. Appeals Letter) at 1B83.) Although Petitioner did neixpressly invokéhe Fourteenth
or Eighth Amendments to the U.S. Constitutitihre substance of his argument and the language
he used were clear enough to raise claims ofpdoeess and disproportionate and overly severe
sentencing that implicate the Fourteenth and Eighth AmendmeisL) (Those presentations
were sufficient “to alert the state ctaito the claim’s federal natureJackson v. Conway, 763
F.3d at 133.

With respect to juror misconduct, Petitioneearly raised a constitutional issue in State
court. In his post-trial motioto set aside the verdjdPetitioner expressly argued that the jury’s
misconduct violated his “substantial right to frontation as well as his ability to cross-examine
witnesses and evidence as alloweder the United States Constitutis Sixth Amendment . . . .”
(Dkt. 7.) In his brief in the Apellate Division, Petitioner argueditithe jury’s misconduct violated
his “right to confront the witesses against him” and cited dgans by the New York Court of
Appeals and the Supreme Court of the United Statdeessing the scope of a criminal defendant’s
confrontation rights undéine New York and UniteBtates ConstitutiongDkt. 7 (Petitioner’s App.
Div. Br.) at 58-60 (citig, among other casdsew York v. Brown, 423 N.Y.S.2d 46 (1979), and
Sheppard v. Maxwell, 384 U.S. 333 (1966)).) Ims application for reviewy the Court of Appeals,
Petitioner expressly argued that his “right to confrthe witnesses agairtstn [was] violated by
the tests conducted by the jurors vthen ‘testified’ to the other jure as to the mailts,” and that

the jurors’ “tests” also violated “the governing miple . . . that a jury must reach its verdict based
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solely on the evidence receivedadpen court and not from outsideurces.” (Dkt. 7 (3/17/2010
Letter) at 6 (citingsheppard v. Maxwell, 384 U.S. 333 (1966)).) Ihert, there is no question that
Petitioner “fairly presented” his claim of juramisconduct under the Sixth and Fourteenth
Amendments to the.S. Constitution in State court.
I. PROCEDURAL BAR

Under 28 U.S.C. § 2254, the @t need not consider the nte of any chim that is
procedurally defaultedHarrington v. Richter, 562 U.S. 86, 131 (2011)A procedural default
occurs in one of two ways.Jackson, 763 F.3d at 133. f&t, it occursvhen “the state prisoner
fails to exhaust his s@tremedies . . . .”lId. Second, it occurs “if the @te court’s rejection of
a federal claim rests on state law grounds—suchesperation of a state procedural rule—that
is both independent of thederal question and adequatesupport the judgmentrd. (quotation
omitted);accord Estelle v. McGuire, 502 U.S. 62, 67 (1991) (“[F]edd habeas corpus relief does
not lie for errors of stat law.” (quotabn omitted)); Howard v. Walker, 406 F.3d 114, 121
(2d Cir. 2005) (“A claim that atate conviction was obtained wolation of state law is not
cognizable in the federal court.”). “The preclusadrfederal review applies only when ‘the last
state court rendering judgment in the case clgaand expresly states that stjudgment rests
on a state procedural bar.Messiahv. Duncan, 435 F.3d 186, 195 (adir. 2006) (quotingslenn
v. Bartlett, 98 F.3d 721, 724 (2d Cir. 1996 In particular, “[w]hena state court finds that a
claim is not preserved, btihen holds ‘in any eant’ on the merits, thelaim is procedurally
defaulted.” Kennedy v. Connolly, 2017 WL 496071, at *12 (E.N.Y. Feb. 6, 2017) (citing
Greenv. Travis, 414 F.3d 288, 294 (2d Cir. 2005)).

Here, in affirming Petioner’'s conviction,the Appellate Drision ruled that Petitioner

had failed to preserve two grounids attacking his caviction. The Appellate Division ruled,
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first, that Petitioner had failet preserve his contention thaettrial court errd in failing to
give a proper limiting instructioregarding his por bad acts.New York v. Chin, 897 N.Y.S.2d
106, 107 (App. Div. 2010)The Appellate Divisiorruled, second, #t Petitionehad failed to
preserve his contentiondhhe should have begiven an opportunity to address the court during
sentencing.ld. Thus, to the exterihat the instant R#ion is based on eidr of these grounds,
it is dismissed as procedurally barreske Connolly, 2017 WL 496071, at *2Nonetheless, the
Court addresses Petitier’'s claims on thenerits as well.
[I. STANDARD OF REVIEW

A federal district court “shall entertain an apgplion for a writ of habeas corpus [0o]n behalf
of a person in custody pursuaothe judgment of a State courttye ground that he is in custody
in violation of the Constitution olaws or treaties of the United States.” 28 U.S.C. § 2254(a).
“[F]ederal habeas corpus relief doest lie for errors of state law.Estelle v. McGuire, 502 U.S.
62, 67 (1991) (quotation marks omittedgrord Howard v. Walker, 406 F.3d 114, 121 (2d Cir.
2005) (“A claim that a state conviction was obtaimediolation of state law is not cognizable in
federal court.”).

If a petitioner’s claim was “adjudicated dne merits in State court proceedindg}ie
district court may grant the petition if the adjudication of the claim:

(2) resulted in a decision that svaontrary to, ornvolved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of
the facts in light of the evidence peesed in the State court proceeding.

4 An “adjudication on the merits” is one thafl}(disposes of the claim on the merits, and
(2) reduces its disposition to judgmenBé&ll v. Miller, 500 F.3d 149, 155 (2d CR007) (quotation
omitted).

14



28 U.S.C. § 2254(d).

A State court decision is “contrary t0” cleagstablished federalvaif “the state court
reached a conclusion of law that directly codicts a holding of the Supreme Court” or, “when
presented with ‘facts that are materially stdiguishable from a relevant Supreme Court
precedent,” the State courtrswed at an opposite resulEvans v. Fischer, 712 F.3d 125, 132
(2d Cir. 2013) (quoting\illiamsv. Taylor, 529 U.S. 362, 405 (2000)).

A State court decision is an “unreasonalgpli@ation” of clearlyestablished federal law
if “the state court identifies the correct governiegal principle from [Supreme Court] decisions
but unreasonably applies that principlehe facts of the prisoner’s caséfilliams, 529 U.S. at
413. The Court cautions, however, that tameasonable application of federal law is different
from anincorrect application of federal law.”ld. at 410;see also Grayton v. Ercole, 691 F.3d
165, 174 (2d Cir. 2012) (“[T]he writ may only issueavh the state court’pplication of the law
was not only wrong, but unreasonable.”). A fedéedeas court may “issue the writ [only] in
cases where there is no possibifayrminded jurists could disagréeat the state court’s decision
conflicts with [the Supreme] Court’s precedentsldrrington v. Richter, 562 U.S. 86, 102 (2011).

Furthermore, “[iln 8§ 2254 proceedings a douorust assess the prejudicial impact of
constitutional error in atate-court criminal triainder the substantial andunous effect standard
set forth inBrecht v. Abrahamson.” Jacksonv. Conway, 763 F.3d 115, 140 (2d Cir. 2014) (internal
brackets and quotation omitted). Undeecht v. Abrahamson, 507 U.S. 619 (1993), “a federal
court may overturn a state conviction ‘only whka constitutional violatin had a substantial and
injurious effect or influence in determining the jury’s verdictlédckson, 763 F.3d at 140 (quoting
Brecht, 507 U.S. at 637) (internal quotation marks ordjtteln this regard;[tjhe strength of the

prosecution’s case without the erroneously admétedence ‘is probably the single most critical
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factor in determining whether the error was harmlessd” To evaluate the importance of the
wrongly admitted evidence, a federal court considgr) the prosecutor’s conduct with respect to
the evidence, (2) whether the esiite bore on an issue plainly cri¢o the jury’s decision, and
(3) whether the evidence was material to the &stabent of the critical fact, or whether it was
instead corroborated and cumulativéd:.
V. ANALYSIS

As noted above, Petitioner asserts five groundsdioeas relief. The Court addresses each
ground in turn.

A. Admission of Out-of-Court Statements

Petitioner argues that his righf confrontation under the 8h Amendment to the U.S.
Constitution was violated when the trial coultbaled the prosecution to elicit testimony from
William Sheppard concerning two phone conveosei between Petitioneaand third parties,
during which Petitioner purportedlyleed for a “ratchet,” which islang for a gun. (Dkt. 1 (Pet.’s
Br.) at 39.) To the extent Petitioner objectdlte admission of his owout-of-court statements
concerning his desire to obtain a “ratchet,” tbhfection clearly fails because Petitioner has no
right under the Sixth Amendment to confrontnkelf, whatever thatvould mean. Indeed,
Petitioner cites no cases to support his argumanthke introduction ch defendant’s own out-of-
court statements violates thefeledant’s right of confrontation.

To the extent Petitioner objects to the admissif testimony concerning statements made
by persons on the other end of fiteone calls with Petitioner, th@ourt finds that any error in

admitting those statements was harmless. &editidoes not point to anything in the record

°> Under the Federal Rules of Evidence, a party’s out-of-court statements may be used
against him or her by the opposiparty as non-hearsay eviden&ee Fed. R. Evid. 801(d)(2).

16



suggesting that the prosecution, defense, omaimess placed any significance on the substance
of statements made by the persons who wert@mther end of Petitiers’ alleged phone calls
in which he requested a “ratchet.” To the extintse phone calls were relevant to the jury’s
verdict, they were relevant because of Petitioner’'s own statemeatshis requests for a gun—
not because of anything that was said in resptméés request. Accordingly, the Court has no
trouble finding that any error with respectadmitting testimony about statements made by the
recipients of Petitioner’phone calls was harmless unéeecht.

B. Admission of Other Acts Evidence

Petitioner argues thahe admission of testimony carning “other acts” evidence of
prior altercations between Shegyd and Petitioner, dime one hand, and @mt and his friends,
on the other hand, “deprived [Petitioghef a fair trial.” (Dkt. 1 (Fet.’s Br.) at 57-66.) Petitioner
does not explainhowever, how the trial cotis admission of other #& evidence was either
“contrary to, or involved an waasonable application of, clearkstablished Feral law, as
determined by the SupremCourt of the United States.28 U.S.C. § 2254(a). Nor does
Petitioner explain how the&ial court's admissiorof the “other acts” edence “resulted in a
decision that was bas@h an unreasonable determination of the facts in light of the evidence
presented in the Swatourt proceeding.” 28 U.S.C. 8§ 2254(Ak Petitioner'$rief makes clear,
Petitioner’s objection tahe trial court’'s admission ofther acts evideame amounts to an
objection to the trial aart’s application of New York evehtiary law goverimg the admission
of propensity evidence, afuding in paricular an objection to the trial court’s weighing of the
probative and prejudicialalue of that evidence. (Dkt. 1 (PstBr.) at 58-66.) Even assuming
arguendo, as Petitioner contends, that the trial ¢ared in its applicadn of the New York

evidentiary standasdgoverning the admissiaf other acts evidence, this Court could not grant
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habeas relief on that basisSee Estelle v. McGuire, 502 U.S. 62, 67 (1991)[F]ederal habeas
corpus relief does not lie for erroo$ state law.” (qutation omitted));Howard v. Walker, 406
F.3d 114, 121 @ Cir. 2005) (“A claim that state conviction was obta&ith in violation of state
law is not cognizable in federal court.”).

C. Weight of the Evidence

Petitioner argues that the verdict should be watas against the weight of the evidence.
(Dkt. 1 at ECF 9; Dkt. {Pet.’s Br.) at 62-63.)

The circumstances in which adfral district court may grariabeas relief based on
insufficiency of the evidence are extremely narrdds the Supreme Court recently explained:

The opinion of the Court idackson v. Virginia, 443 U.S. 307 (1979), makes clear

that it is the rgsonsibility of the jury—not the court—to decide what conclusions

should be drawn from evidence admittedrial. A reviewing court may set aside

the jury’s verdict on the ground of insufeit evidence only ifio rational trier of

fact could have agreed with the jury. ¥¥Is more, a federal court may not overturn

a state court decision rejecting a suffimty of the evidence challenge simply

because the federal court disagrees wighstiate court. The federal court instead

may do so only if the state courtai@on was “objectively unreasonable.”
Cavazosv. Smith, 565 U.S. 1, 2 (2011) (quotirRenico v. Lett, 559 U.S. 766, 772 (2010)). Indeed,
the Supreme Court “h[as] made clear tlatkson claims[—i.e., habeas claims asserting
insufficiency of the evidence—] face a high barfederal habeas proceedings because they are
subject to two layers of judiciaeference,” one layer of defeento the jury, and a second layer
of deference to the reviewing State coubleman v. Johnson, 566 U.S. 650, 650 (2012).

Here, the Appellate Division held that, “althdutihe main prosecution witness . . . had an
unsavory and criminal backgroundhdatestified pursuant to a coopgon agreement, these facts
raised an issue of edibility which the jury resolvedn favor of the prosecution.”Chin, 897

N.Y.S.2d at 107.The Appellate Division also held that, “[u]pon reviewing the [trial] record, we

are satisfied that the verdict of guilt waat against the weight of the evidencéd:
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As summarized in greater detail above, Siaeg testified that Petitioner obtained a
revolver in the minutes before Sheppard antitiBeer drove to Hamilton’s house. (T. 448-53.)
Sheppard and Croal both testified that they peitsowénessed Petitioner fire the shot that killed
Hamilton. (T. 450-53, 838-39.) Ashley Armstrong and Roland Knight testietdPetitioner, in
the days after the shooting, admitted to hawihgt someone. (T.993-1025, 1036.) Even setting
aside Croal’s identification (disissed in greater @l below), this testimony and the other
evidence at trial were more than sufficient b&simn which a rational jury could have convicted
Petitioner for the murder of Hamilton. As thegellate Division explained in its order affirming
Petitioner’'s conviction, although theitnesses against Petitioner iesubject to questions of
credibility, “the jury [evidenl] resolved [those questions] flavor of the prosecution.Chin,

897 N.Y.S.2d at 107. Given all ofglevidence of Petitioner’s guilt thaas presented at trial, this
Court cannot conclude that the Appellate Bion’'s rejection of Peibner's weight-of-the-
evidence challenge was “objectively unreasonabléatiazos, 565 U.S. at 2. Accordingly, the
Court denies Petitioner’s request fatbeas relief on this ground.

D. Juror Misconduct

Petitioner argues that his rights under thelSattd Fourteenth Amendments to the U.S.
Constitution were violated when, after delidemas had already begun, several members of the
jury conducted home “experiments” to assess taesibility of Croal’s iéntification of Petitioner
from a distance of ninety feet. KD 1 at ECF 5; Dkt. 1 (Pet.’s Brat 56-61; Dkt. 7 (4/18/12 Mem.)
at 34-37.) The trial court rejected the substance of this argument in its order denying Petitioner’s
post-trial motion to set aside the verdict, holdihgt no confrontationrssue had arisen because
the juror's conduct was “no more than thgpkcation of everydayerceptions and common

sense,” which “does not taint the safsent verdict.” (Dkt. 7 (quoting§eople v. Brown, 48
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N.Y.2d 388 (1979).) The AppelaDivision adopted substaally the same reasoningNew York
v. Chin, 897 N.Y.S.2d 106, 107-08 (2010).

As noted above, 28 U.S.C. § 2254 authorizes this Court to lugbeds relief only where
“the adjudication of the claim . . . resultedandecision that was contyato, or involved an
unreasonable application of, cleadsgtablished federal law, dstermined by the Supreme Court
of the United States.” 28 U.S.C. § 2254(d)(The analysis under 8§ 2254(d)(1) proceeds in two
steps. Jackson v. Conway, 763 F.3d at 133-34. “The first is identify the governing ‘clearly
established Federal law.Td. (quotingMarshall v. Rodgers, 133 S. Ct. 1446, 1449 (2013)). “The
second asks whether, in the context of the pagtis case, the state ctardecision was contrary
to or an unreasonable applicatiortludit clearly established precedenitd:.

1. “Clearly Established” Federal Law

Petitioner’s claim of jury misconduct resipon the general primgie, embodied in the
Sixth Amendment to the U.S. Constitution, thég‘evidence developedaigst a defendant shall
come from the witness stand in a public counmomhere there is full judicial protection of the
defendant’s right of confrontation, ofoss-examination, and of counselParker v. Gladden, 385
U.S. 363, 364 (1966))urner v. Louisiana, 379 U.S. 466, 472-73 (1965) (sam=k also Dkt. 1
(Pet.’s Br.) at 60 (substantially stating this prine)pl This general principle is clearly established
by Supreme Court precedeisee Parker, 385 U.S. at 364turner, 379 U.S. at 473yvinv. Dowd,

366 U.S. 717, 723 (1961).
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2. “Contrary to” or “Unreasonable App lication of” Clearly Established Law

In the second step of analysis under § 2232et#tioner must show that the State court’s
decision was “contrary to” or an “unreasonabpglecation of” the cleayl established principle
that was identified in step one.

A State court decision is “contraty” a clearly established puiple if (1) “the state court
reached a conclusion of law that directly codicts a Supreme Court holding,” or (2) “the state
court arrived at a result oppositethat reached by the Supremeu@ when presentiewith ‘facts
that are materially indistinguishable from the relev@anpreme Court precedent.’Jackson v.
Conway, 763 F.3d at 134 (quotingilliamsv. Taylor, 529 U.S. 362, 405 (2000)).

Petitioner asserts that the gealgrinciple stated above wamlated when members of the
jury—after deliberations had gen, outside the courtroom and side the presence of other
jurors—conducted their own homexfgeriments” to determine whethie was possible to identify
someone who was in the passenger side of a vdiooea distance of 90 feet. (Dkt. 1 at ECF 5;
Dkt. 1 (Pet.’s Br.) at 56-61; Dkt. 7 (4/18/12 Mgmat 34-37.) The results of those experiments,
Petitioner argues, amounted to testimony fronu@sworn witness who was not subject to cross-
examination in the courtroom, in violation oftlener’s confrontatiorrights under the Sixth
Amendment.

Petitioner’s argument, which is far from friwals, is grounded on the general principle that
“the evidence developed against a defendaatl sfome from the witness stand in a public
courtroom.” At the same time, however, federal facognizes that a crimahdefendant’s rights
are not violated any time a juror considers infation that was not introduced formally at trial,
and that, in reaching a verdict, a jury may rabon “the fund of ordinargxperience that [each

member of the jury] may bring to the jury roonBibbinsv. Dalsheim, 21 F.3d 13, 17 (1994).
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Given the tension between these basic tengtsytleliberation, Peibner’s claim of juror
misconduct calls for a closer examination of theegal principle on which heelies, namely, that
“the evidence developed against a defendaatl sfome from the witness stand in a public
courtroom where there is full judicial protectiontbé defendant’s right @onfrontation, of cross-
examination, and of counsel.” The Supes@ourt cases employirtyis principle ardrvin v.
Dowd, 366 U.S. 717 (1961)urner v. Louisiana, 379 U.S. 466 (1965), arfehrker v. Gladden,
385 U.S. 363 (1966).

In Irvin v. Dowd, a prisoner soughiabeas relief based on a stateaircourt’s denial of his
motion to transfer venue awayf a community where both theroe and the trial had received
extensive media coverage. 366 U.S. at 722e mikdia coverage included, among other things,
details of the crime, the accused’s crimin@ckground, purported lineup identifications,
a purported lie-detector tesind a purported confeesi of guilt by the accusedd. at 722-23. In
ruling for the prisoner, the Suprer@eurt held that the trial court’s denial of the prisoner’s motion
to transfer venue—and the juror bias that egliste a result—violated the prisoner’s constitutional
right to an impartial jury that renders a verdibased upon the evidence developed at trial.”
Id. at 722. The Supreme Court alsoted, however, that “[i]t is natquired that the jurors be
totally ignorant othe facts and issues involvedd. at 722. Rathehabeasrelief was appropriate
in Irvin because of the “clear and convincing” @nde of a “buildup ofprejudice” in the
community abouthe prisoner.Id. at 722-23see also Turner v. Louisiana, 379 U.S. at 473 (describing
Irvin as a case in which the Court held that “thevaion could not constitutionally stand because the
jury had been infected by prejudice before the actual trial proceedings had commenced”).

In Turner v. Louisana, a prisoner sougltiabeas relief based on allegedly improper influence

exerted on the jury by two principaitnesses for the prosecution. 379 U.S. at 466-67. The improper
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influence arose when the two witnesses, wholagmpened to be members of law enforcement, were
given responsibility for monitoring ¢hsequestration of the very juryitse which they would later give
testimony. Id. Throughout the sequestratitime two law enforcement wisses were continuously in

the company of the jurors; they deothe jurors to restaurants for theeals, ate with them, conversed
with them, and even did errands for theld. at 468. In ruling for the pigoner, the Supreme Court
explained that the extensive mingling and camitation between the witnesses and the jurors
“subvert[ed] the[] [Constitution’shasic guarantee[]” that “the ewdce developed against a defendant
shall come from the witness stand in a public courtroom where there is full judicial protection of the
defendant’s right of cordntation, of cross-examination, and of counskl.’at 474.

In Parker v. Gladden, a petitioner souglitabeas relief based on improper statements made by
the trial court’s bailiff. During trial, before delibéians began, the bailiff told the jury that the petitioner
was “a wicked fellow . . .[;] he is guilty.” 385 U.S. at 363-64. The Supreme Court held that this
statement amounted to testimony against the petitiwhat should have beaunbject to confrontation
and cross-examination by the petitioner. Notably, &sriner, the Supreme Court reaffirmed that, as a
constitutional matter, “the evidence developed agaijecsiminal] defendant shall come from the witness
stand in a public courtroom where there is full judieratection of the defendasmtight of confrontation,
of cross-examination, and of counsdld: at 364.

In this Court’s view, the kind of iproper jury influence at issuelirvin, Turner, andParker is
factually distinguishable from the “jury misconduct” tiRatitioner alleges in this case. In each of the
precedent cases, the jury was exposed to an extdinahee that was likely to prejudice the jury in its
views of the facts that would later be presented at tigln, 366 U.S. at 722-23 (media coverage
detailing defendant’s criminal $tory and suggesting his guiltJurner, 379 U.S. at 466-67

(comingling of jury and key witnessés the prosecution during sequestratidgrker, 385 U.S.
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at 363-64 (bailiff’'s assertion to jurors that dedant was “wicked” and “guilty”). None of these
cases involved home “experiments”the jurors to assesstioredibility of a vitness'’s testimony. Nor
did they involve information that could reasonably be demdras part of “the fund of ordinary
experience that [each member of the jury] may btanidpe jury room[,]” such as a person’s ability
to identify someone frora distance of 90 feeBibbins, 21 F.3d at 17. Indeed, invin, Turner, and
Parker, the information improperly iected into the jury’s delibeiahs was outside their normal
experience and knowledge, and was likely to corruptintrttze actual evidence introduced at trial.

Given these factual discrepargi¢he Court cannot conclude that the State court’s denial
of Petitioner's motion to set aside the verdictraed at a result opposite to that reached by the
Supreme Court when presented wittts that are mategily indistinguishable from the relevant
Supreme Court precedentJackson v. Conway, 763 F.3d at 134 (quotingilliamsv. Taylor, 529
U.S. 362, 405 (2000)).

Having ruled that the Statewrt’'s decision here was nttontrary to” Supreme Court
precedent, the Court considers whether it was'ummeasonable application” of the general
principle that “the evidence developed againstfardiant shall come from the witness stand in a
public courtroom.”Parker v. Gladden, 385 U.S. 363, 364 (1966)). “In this analysis, a state court’s
‘unreasonable’ appli¢en of law is not synonymous with ancorrect’ or ‘erroneous’ decision.”
Jackson, 763 F.3d at 135 (quotirigpckyer v. Andrade, 538 U.S. 63, 75 (2003)). “Instead, the state
court’s application must be ‘objectively unreadaled which . . . requires ‘some increment of
incorrectness beyond error.Id. (quotation omitted).“If a legal rule is very specific, then the
range of reasonable applications dtthule is correspondingly narrowlId. (citing Yarborough
v. Alvarado, 541 U.S. 652, 664 (2004)). “By contrast, ‘there general the rule, the more leeway

state courts have in reaching outcgnme case-by-case determinationsltd. (quotingAlvarado,
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541 U.S. at 664). “In short, the standard uriderunreasonable application prong of § 2254(d)(1)
is difficult to meet, and a state court’'s deteration that a claim lacks merit precludes federal
habeas relief so long as fairminded jurists califthgree on the correctness of the state court’s
decision.” Id. (quotations omitted).

Taken literally, the principle on which Petitionelies is a bright-line rule barring the jury
from considering any facts thateanot introduced at tdia One could argudherefore, that the
“range of reasonable appitons of thatule is corresporidgly narrow.” Jackson, 763 F.3d at
135. However, as noted above, given the compeitingiple that a jury may rely upon “the fund
of ordinary experience that [each membetha jury] may bring to the jury roomBibbins, 21
F.3d at 17, the Court does not constttue principle in qustion literally. Seesupra. Instead,
reading the general principle in lightletin, Turner, andParker, the Court views the principle at
issue as a more general one, whereby the Congsiitigiviolated when the jury is exposed to an
external influence that is likely to prejudice the jsigssessment of the evidepresented at trial or its
verdict irrespective dhat evidence.

In this regard, the Couidikes guidance from the Second Circuit's decisiohiited States ex
rel. Owenv. McMann, 435 F.2d 813 (2d Cir. 1970), aBibbinsv. Dalsheim, 21 F.3d 13 (2d Cir. 1994).

In McMann, the Second Circuit affirmed an order grantiabeas relief based on a State court’s refusal
to vacate a verdict where certanembers of the jury, who happened to know certain information about
the defendant in that case, told other members @ithen closed deliberatiorthat “the defendant had
been in trouble all his life; that ted been suspended from the policedo . .; [and] that he had been
involved in a fight in a t&ern,” among other thingsMcMann, 435 F.2d at 815-16. By contrast, in
Bibbins, the Second Circuit affirmed an order denymageas relief where the alleged jury misconduct

in question was a single juror’s statement, in closdiberations, that no busgses in a particular area
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of town would have been opaha certain time of dayBibbins, 21 F.3d at 17-18. As the Second Circuit
explained irMMcMann, “[the touchstone of decision in a case sashve have here is thus not the mere
fact of infiltration of some moledes of extra-record matter, with the supposed consequences that the
infiltrator becomes a ‘witness’ and the confrontati@use automatically applies, but the nature of what
has been infiltrated and the probability of prejudidd¢Mann, 435 F.2d at 818.

As a technical matter, the Court does not ivistiann andBibbins as “refin[ing] or sharpen(ing]

a general principle of Supreme Cqurisprudence into a specific ldgale that th[e] [Supreme] Court
has not announced.Jackson, 763 F.3d at 135 (quotingarshall v. Rodgers, 133 S. Ct. 1446, 1450
(2013)) (emphasizing that courts Ust scrupulously avoid using [l@w court] degions” in this
manner). Rather, the Court vieWEMann andBibbins as confirmation that, although the Supreme
Court has established the generalqipie that a jury’s verdict musest solely on evidence introduced
at trial, the touchstone for detening whether an improper extermafluence or the improper injection
of information into the jury’s deliberations is “thetur@ of what has been iltfated and the probability
of prejudice.” McMann, 435 F.2d at 818. This practical approachlso consistent with the Supreme
Court’s decisions itrvin, Turner, andParker. See supra.

Applying this approach here, t@ourt cannot find thathe State court’s denial of Petitioner’s
motion to set aside the verdict based on allggeor misconduct was “objectively unreasonable,” as
would be required to grahabeasrelief. The New York trial and apitete courts both viewed the jurors’
alleged home “experiments” as non-prejudicial bheeahey were tantamount to “a casual observation
of a common, everyday experience which was readilladl@ato any of them ithout the benefit of any
special expertise.New York v. Chin, 897 N.Y.S.2d 106-07 (App. Div. 2010). Regardless of how this
Court might resolve the same issue ihadsen in a jury trial in thi€ourt, the Court egaot find that the

State courts’ resolution tifie issue was “objectiwelinreasonable” under the Supreme Court’s relevant
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decisions inrvin, Turner, andParker. See Jackson, 763 F.3d at 135 (“[T]he standard under the
unreasonable application prong of 8§ 2254(d)(1)difficult to meet, and a state court’s
determination that a claim lackserit precludes federal habeakafeso long as fairminded jurists
could disagree on the correctness of the state saletision.” (quotations omitted)). Accordingly,
the Court denielsabeas relief on the basis of the alleged juror miscon@uct.

E. Sentencing

Petitioner argues that the trial court violates constitutional rigts by issuing a “quick-
draw” and overly severe senten¢®kt. 1 at ECF 9; Dkt. 1 (Pet.Br.) at 47-55.) First, Petitioner
argues that the trial court deniéiim due procedural process, wiplation of the Fourteenth
Amendment to the U.S. Constiion, by issuing a sentence 86 years’ imprisonment—the
maximum authorized sentence—withgiiting due consideration todtevidence presented at trial
and Petitioner’s submissions in support of émay. (Dkt. 1 (Pet.’s Br.) at 47-55.) Second,
Petitioner argues that his sentent@5 years’ imprisonment is a sente so severe that it violates
the Eighth Amendment to the U.S. Constitutiotd.)(

With respect to Petitioner’s due processmlathe Court cannot conclude that the trial
court’s procedure for sentencing Petitioner gives groundsfmasrelief. The trial court entered
Petitioner’s sentence after a hearing in whighaburt heard testimony from the victim’s mother
(who requested the maximum authorized sentemzEPatitioner’'s counsel. (Sentencing Tr.) The

court also considered a pre-sentence repogpared by the probation department, which

® Though the Court need not reach this issue, even if the Court had found that the jurors’
home “experiments” violated Petitioner’s Sixth Amendment rightsCourt would still not grant
Petitionerhabeas relief, because any such error was Hags, given the substantial and direct
evidence of Petitioner’s guiltyithout Croal’sidentification. Jackson, 763 F.3d at 140 (“[A]
federal court may overturn aas¢ conviction only when theonstitutional violation ‘had a
substantial and injurious effect or influenoedetermining the jury’s verdict.” (quotinBrecht,
507 U.S. at 637)).
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Petitioner’s counsel had an opportyrid review and argue agatreuring the sentencing hearing.
(Sentencing Tr. 7-14.) Furthermore, Petition@tsinsel expressly tolthe trial court, during
sentencing, that Petitioner wouttt be speaking at s&encing on his counsslinstructions.
(Sentencing Tr. 7.) Other than the swiftnesthwhich the trial court issued a sentence after
Petitioner’'s counsel made hisgaments, Petitioner doe®t identify any flawin the procedure
used by the trial court to arrive at the imposedesar¥, let alone a procedural flaw that satisfies a
ground forhabeas relief under 28 U.S.C. § 2254(aJhe Court, therefore, denibabeas relief on

this ground.

With respect to Petitioner's Eighth Andment claim, the Court agrees with the
Respondent: nothing in the Supreme Court’s tigkmendment case law suggests that a prison
term of 25 years for first-degree manslaughter tiintes a penalty so severe as to violate the
proportionality requirements of the Eighth Amendme(Dkt. 7 (Respondent’s Br.).) Moreover,
the Second Circuibhas indicated thatabeas relief cannot be grantelased on the length of a
prison sentence under the Eighth Amendment whellgeras a State court’s sentence falls within
the authorized statutory rangesee White v. Keane, 969 F.2d 1381, 1383-84 (2d Cir. 1992).
Accordingly, the Court also denibabeas relief on this ground.

CONCLUSION

For the reasons set forth above, the Court denies Petiticaggplgcation for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254. Because Petitioner has not made a substantial
showing of a denial of a catitsitional right, no certificate ofappealability shall issue.
See 28 U.S.C. § 2253(c)(2). Additionally, the Couaertifies pursuant to 28 U.S.C. § 1915(a)(3)

that any appeal from this Order wouldt be taken in good faith, and, therefondprma pauperis
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status is denied for ppose of an appeaCoppedgev. United Sates, 369 U.S. 438, 444-45 (1962).

The Clerk of Court is respectfullgquested to close this case.

S ORDERED.

/sl Pamela K. Chen
RamelaK. Chen
UnitedStatedistrict Judge

Dated: August 29, 2017
Brooklyn, New York
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