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UNITED STATES DISTRICT COURT ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK

JOSEPH FERRARA, CARMINE VALENTE,
MIKE EMANUELE, JOSEPH GRECO,
ARTHUR REIS, ANTHONY SCACCIA,
ANGELO DEPRINQ

MEMORANDUM
AND ORDER

- Versus - 1XV-5183

Plaintiffs,

QUADROZZ| EQUIPMENT LEASING
CORP,

Defendant.

APPEARANCES:
WELBY, BRADY & GREENBLATT, LLP
11 Martine Avenue, 15th Floor
White Plaing New York 10606
By:  Alexander A. Miuccio

Attorneysfor Plaintiffs
JAMES N. KLATSKY

115 Broadway

New York, NY 10006
By: James N. Klatsky

Attorneys for Defendant
JOHN GLEESON, United States District Judge:

Plaintiffs, trustees of the New York City Reati§ix Concrete Industry
Advancement Fund (“Fund”), commenced this action against Quadrozzi Equipment Leasing
Corporation (“GEL") pursuant to § 301 of the Labor Management Relation§“BB®tRA”) , 29
U.S.C. § 185.Plaintiffs allege that QEKailed to make contributiws to the Fund in breach of
two collective bargaining agreements entered into bet@é&dnand Local 282 of the

International Brotherhood of Teamsters (“Local 282”) in 2008 and 2011. Plaintiksispaid
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contributions, plus interest, from 2008 to 2011. Pending before the Colaiisfis’ motion
for summary judgment pursuant to Rule 56 of the Federal Rules of Civil ProcededeR"
Civ. P."). For the reasons explained below, | deplgintiffs’ motion and dismiss the complaint
for lack of standing.
BACKGROUND

A. TheFund

The Fund was established pursuard erie®f collective bargaining agreements
between the Association of New York City Concrete Producers, Inc. (“Astsnt) and local
282. Pl. Mot. Summ. J., Ex. B (“Trust Agreement”), ECF. No.Rfirara Aff. 1 3ECF No.
30! The Association is a trade association of remily concrete businesswithin New York
City. Ferrara Aff. § 4.The purported purpose of the Fund is to promote the use of maady-
concrete in various industries and to support the genetédne of the readynix concrete
industry? Pl. Mot. Summ. JEx. B { 4(b) (“Trust Agreement”).

The collective bargaining agreemghetween_ocal 282and the Association
(“Union-AssociationAgreements”) requiremployers irthe Associatiorto make contributions

to the Fund for every hour worked by an employ@ecred under an agreemetl. Opp. Mot.

! Affidavits “must present evidence which is admissible and musbmig be made on the personal

knowledge of the affiant but must show that bsgesses the knowledge assertédhiversal Film Exchanges, Inc.
v. Walter Reade, Inc37 F.R.D. 4, 5 (S.D.N.Y. 1965); Fed. R. Civ. P. 56(c)(4). Joseph Fesredfidavit,
submitted on behalf of plaintiffs’ motion for summary judgment, and Jalad@zi’s affidavit, submitted on
behalf of QEL’s opposition to the motion, contain a mixture of faaislegal argumentSee, e.g.Pl.’s Mot.
Summ. J., Feara Aff. 1 16 (“The plaintiff Trustees dispute each assertion set fortleiRitht Affirmative Defense.
The Fund is not under the domination or control of the Association.”); Qi to Mot. Summ. J., Quadrozzi Aff.
1 7 (“Plaintiff admits that the trustees of the Fund are nominatecebystbociation, but asserts that the Fund is not
controlled by the Asociation because its trustees have discretion over its operation. Timeasiagless
distinction.”). Accordingly, | will only admit as evidence those porionthese affidavits that present clear
statements of fact made on the personal knowledge of the affiant.

The trustees amended the trust agreement in 1994. PI. Mot. Surm.Q.(“Amendment”).
The original agreement established the Fund’s purpose as prometinggetiof various readyix materials, not just
concrete. The amended tragreement narrowed the purpose of the Fund to focus solely on the proofoti
readymix concrete. The amended trust agreement also added that the purpose ol tvas={jitjo promote labor
harmony and stability in the readyix concrete industry by &ing on behalf of its members with respect to their
common labor problems.1d.



to Vacate Default, Miuccio Aff. 8, ECF No. 17 In 1977 the Association esated a trust
agreementdesignating trustees to administer the Fund. Pl. Mot. Summ. J.,(ExuBt
Agreement”) PlaintiffsJoseph Ferrara, Carmine Valente, Mike Emanuele, Joseph Greco, Arthur
Reis, Anthony Scaccia, and Angelo Deprino are the current trustees of thé Bamapl. { 6,
ECF No. 1.
B. QEL’s Membership in the Association
QEL wasformerlya member of thAssociation. Quadrozzi Aff. { 5, ECF No.
33. On July 1, 2008 QEL withdrew from the Associatitch. On July 3, 2008 the Association
notified Local 282by letter that QEL had withdrawn from the Associatiéh. Mot. Summ. J.,
Ex. F ("AssociatiorLetter”). The letterinformedLocal 282that QEL “is released from any
obligations it may have as a member of the Associatitmh.”It further statd that “[t]he
Association does not object flQEL] and Local 282]negotiating and entering into an
independent collective bargaining agreemeihd.”
C. First Collective Bargaining Agreement between QEL and Local 282 — 2008-2011
On September 25, 2008 QEL entered into a Memorandum of Agreement —

effective (retroactively) fronduly 1, 20080 June 30, 2011 with Local 282(“First QEL-Union

3 Plaintiffs rely on an affidavit from Alexander Miuccio, who is alsortsel for plaintiffs, as record

evidence for purposes of their motion for summary judgment.céiuisubmitted this affidavit as part of plaintiffs’
opposition to QEL’s motion to vacate default. Miuccio’s submission offatauit setting forth personal
knowledge of the events providing the basis for this action conflickshistrole as counsebeeN.Y. Rule of
Professional Conduct 3.4(d)¢23) (“A lawyer shall not . . . in appeag before a tribunal on behalf of a client: . . .
assert personal knowledge of facts in issue except when testifying agsswitn .); 3.7 (a) (“A lawyer shall not act
as advocate before a tribunal in a matter in which the lawyer is likely to baeswibn a significant issue of fact
unless: (1) the testimony relates solely to an uncontested issue; (Ztitheny relates solely to the nature and
value of legal services rendered in the matter; (3) disqualification ofwlyedavould work substarai hardship on
the client; (4) the testimony will relate solely to a matter of formality, are tBeno reason to believe that
substantial evidence will be offered in opposition to the testimony; orgS#timony is authorized by the
tribunal.”) However, because QEL has not objected to the admissibility of Miuccio'sxeiffidursuant to Fed. R.
Civ. P. 56(c)(2) | will admit testimony in the affidavit for purpef deciding the present motion.

The original trustees were Joseph Vigliar&dward Ryan, Francis Princips, George Negri, and
John QuadrozziPl. Mot. Summ. J., Ex. B § 4(b) (“Trust AgreementJphnQuadrozzi founded QEL; his son,
John Quadrozzi, Jr. is now the current president of the company. QELNReiplio Vacate Default, Quanzzi
Aff. 19 1, 5, ECF No. 20.



Agreement”) Id., Ex. DL The agreemergrovided that QEL and Local 282 “shall be bound by
the terms of the collectevbargaining agreement betwdearcal 282and the Association . . . that
is in effect for the period of July 1, 2008 through June 30, 20 § 2. The agreemersdlso
addedseveral terms, includinttpe establishment of a “Good Labor Practice Committaeq’'the
option to unilaterally extend the agreement up to July 31, 2@ILYY 34.
QEL did not make any contributions to the Fund from July 1, 2008 to June 30,
2011. Ferrara Aff. I 14. EL ceasegbroducing readynix concrete upon the conclusion of the
first collective bargaininggreement. Quadrozzi Aff. I 14 n.2; Ferrara Aff. § 14 (*Quadrozzi
submitted monthly remittance reportdtocal 282] for the period from July 1, 2008 to August
31, 2011. Thereafter, Quadrozzi did not submit remittance reports to Loda¢@82se it
ceasd operating its readsnixed concrete trucks.”)
D. Second Collective Bargaining Agreement between QEL and Local 282 — 2011-2016
Sometime before the conclusion of the first collective bargaining agreement
between QEL antdocal 282 QEL and eight other carete companie®rmed the New York
City Concrete Producer Coalition (“Coalition”). Quadrozzi Aff. | Edrrara Aff. § 2. The
Coalition executed a Memorandum of Agreement with Local 282 on June 14, 2011, which is
effective untilJune 30, 2018. Pl. Mot. Summ. JEx. G (“SecondQEL-Union Agreement”).
The agreemergrovides that “[t|he terms of the Agreement shall be the same as the terms of the
Association . . . Agreement with Local 282 that by its terms expires on June 30, 2011,"tsubject
several modificationsld. { 2. Among the modifications is the provision that contributions to

the Fund be lowered from $0.90 to $0.16. T T.

° The Association was involved in the negotiations for this Memorandum afefgent, even

though QEL and other members of the Coalition were not members ofsoeiation. Quadrozzi Aff. 1 14 (“The
Association worked together with QEL as part of the Coalitimoughout the long process of negbitig a new
contract. . ..").
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E. Procedural History

Plaintiffs, trustees of the Fund, commenced this action on October 25, 36&1.
Compl., ECF No. 1.0nFebruary6, 2012, the Clerk of the Court entered default against QEL
pursuant to Fed. R. Civ. P. 55(a). On May 15, 20EZX filed a motion to vacate default
pursuant to FedR. Civ. P. 5%c). SeeQEL Mot.to Vacate DefaultECF No. 15. | referred that
motion toMagistrate Judge LoiBloomby order dated/ay 16, 2012. On July 9, 2012,
MagistrateJudge Bloom issued a report and recommendation to grant QEL’s motion and vacate
default. Report & Recommendation, ECF No. AlacceptedVagistrate Judge Bloom’s report
and recommendation by order dated September 13, ZDEP.filed its answer to the complaint
on September 24, 201&eeAnswer, ECF No. 25.

OnFebruary 1, 201Blaintiffs filed a motion for summary judgmengeePI.
Mot. Summ. J.ECF No. 30see alsd?l. Mem. Support Mot. Summ. J., ECF No. 3he
motion relies on facts derived from affidavits and exhibits filed in connection vidtlisQmotion
to vacate default. | heard oral argument on the motion on March 14, 2013.

DISCUSSION

A. Summary Judgment Standard

A court may grant summary judgment where “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a)A fact is “material” if its resolution “mighaffect the outcome of
the suit under the governing lawAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A
dispute is “genuine” when “the evidence is such that a reasonable jury coutdaretndict for
the nonmoving party.1d. In determining whether there are genuine disputes of material fact,

the court must “resolve all ambiguities and draw all permissible factual inferenfaevor of the



party against wbm summary judgment is soughtTerry v. Ashcroft336 F.3d 128, 137 (2d Cir.
2003).
B. Standing

As a threshold matter, plaintiffs’ claim raises serious questions of sgamehich
| must resolve before proceeding to an examination of the m&dtss v. Bank of America, N.A.
(USA) 524 F.3d 217, 222 (2d Cir. 2008) (“Standing is ‘the threshold question in every federal
case, determining the power of the court to entertain the suit.”) (quatarth v. Seldin422
U.S. 490, 498 (1975)). “In essence the question of standing isevhie¢hlitigant is entitled to
have the court decide the merits of the dispute or of particular iss&sth 422 U.Sat498.
“Becausdhe standing issue goes to th[e] Court’s subject matter jurisdiction, it can dxstzas
sponte” Central States Southeast and Southwest Areas Health and Welfare Fund v. Merck-
Medco Managed Care, LLL@33 F.3d 181, 198 (2d Cir. 2005)V/PBS, Inc. v. Dallgs493 U.S.
215, 230-31 (1995) (“The federal courts are under an independent obligation to examine their
own jurisdiction, and standing ‘is perhaps the most important of [the jurisdiction&lingdec™)
(quotingAllen v. Wright 468 U.S. 737, 750 (1984)).

The standing inquiry consists of two strarf@genstitutional limitations on
federatcourt jurisdiction and nudential limitations on its exerciseWarth 422 U.S. at 498%In
its constitutional dimension, standing imports justiciability: whether the plaintiffrtzake out a
‘case or controversy’ between himself and the defendant within the meanimntyctd W” of the
United States Constitutiod. “The Article Il limitations are familiar: The plaintiff must show
that the conduct of which he complains has caused him to suffer an ‘injury in faet’ that
favorable judgment will redressElk GroveUnified School District v. Newdaovb42 U.S. 1, 12

(2004)(citing Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992)). The prudential



dimension of standing “encompasses ‘the general prohibition on a litigant’s ramsitiger
person’s legal rights, the rule barring adjudication of generalized gaesanore appropriately
addressed in the representative branches, and the requirement that a ptaoniifaint fall
within the zone of interests protected by the law invokettl:"(quotingAllen, 468 U.Sat751).

Plaintiffs bring this action pursuant to § 301 of the LMRA as trustees of the Fund,
which they allege “stands in the position of a ttpatty beneficiaryof the First QELUnion
Agreement.Pl. Mem. in Support Mot. Summ. J., at 5. Thus, the standing inquiry here
implicates both the constitutional and prudential dimensions. The constitutional dimension
requiresa determination of whether plaintiffs have Article 11l standing as thady
beneficiaries to th&irst QEL-Union Agreement. The prudential dimensiequiresa
determination of whether plaintiffs’ complaint falls within tlz®ne of interests” protected by §
301 of the LMRA?® | conclude that plaintiffs lack statutory standing, and therefore, need not
reachthe question of whether plaintiffs have Article 11l standing.

1. Statutory Standing

Faintiffs lack statutory standing under 8§ 301 of the LMRA. “In addition to the
immutable requirements of Article Ill, ‘the federal judiciary has aldeeset to a set of
prudential principles that bear on the question of standirigetinett v. Speab20 U.S. 154, 162
(1997) (quotingvalley Forge Christian College v. Americans United for Separation of Church
and State, In¢454 U.S. 464, 474-75 (1982)). “Like their constitutional counterparts, these
‘judicially self-imposed limits on the exercise of federal jurisdiction’ are ‘founded in concern
about the proper — and properly limitedole of the courts in a democratic societyd:

(quotingAllen, 468 U.S. at 751, an@/arth 422 U.S. at 498). Among these prudential principles

6 The Supreme Court has describedsthatterinquiry as one of “statutory standingSteel Co. v.

Citizens for a Better Environme®23 U.S. 83, 97 (1998) (“[W]hether . . . the plaintiff came within‘zbee of
interests’ for which the cause of action was available . . . is an isstegutbrystanding.”) (emphasis in original).
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is the doctrine “that a plaintiff's grievance must arguably fall within the zbmgerests
protected or regulated by the statutory provision or constitutional guarantee inndkedsiit.”
Id.

Whether a plaintiff's grigance “arguably fall[s] within the zone of interests
protected . . . by the statutory provision” is to be determined “not by reference to thk ove
purpose of the Act in question . . . but by reference to the particular provision of law upon which
the phintiff relies.” 1d. at 175. Plaintiffs bring their action pursuant to 8 301 of the LMRK.

Textile WorkerdJnion of Americav. Lincoln Mills the Court noted that the “legislative history
of s 301 is somewhat cloudy and confusing,” but that “a few shafts of lightuminate our
problem”:

Both the Senate Report and the House Report indicate a primary
concern that unions as well as employees should be bound to
collective bargaining contracts. But there was also a broader
concern-a concern with a procedure for making such agreements
enforceable in the courts by either party. At one point the Senate
Report statesWe feel that the aggrieved party should also have a
right of action in the Federal courts. Such a policy is completely in
accord with the purpos# the Wagner [National Labor Relations]
Act which the Supreme Court declared was ‘to compel employers
to bargain collectively with their employees to the end that an
employment contract, binding on both parties, should be made . . .

... As stated in the House Report, the new provisiaakes labor
organizations equally responsible with employers for contract
violations and provides for suit against the other in the United
States district courts.To repeat, the Senate Repsummed up
thephilosophy of s 301 as follows: “Statutory recognition of the
collective agreement as a valid, binding, and enforceable contract
is a logical and necessary step. It will promote a higher degree of

! The early zone of interests cases employed this test to suits under thesidtive Procedure
Act. But the Supreme Court has recognized that “later cases have applied it aitorintdnvolving review of
federal administrative acticand have specifically listed it among other prudential standing requitedigyeneral
application” Bennett520 U.S. at 163 (citinBennis v. Higgins498 U.S. 439, 449 (1991Bpston Stock Exchange
v. State Tax Commissioh29 U.S. 318, 32Q1, n.3 (1977)



responsibility upon the parties to such agreements, and weltyer

promote industrial peace.”

353 U.S. 448, 453-54 (195{nternal citations omittedsee alsd.ocal 174, Teamsters,
Chauffeurs, Warehousemen and Helpers of America v. Lucas Flou86®0U.S. 95, 104 (1962)
(“The ordering and adjusting of competing interests through a process ahtte®luntary
collective bargaining is the keystone of the federal scheme to promote induestical”).

Not surprisingly, the “ordinary § 301 case is a contract claim in which watpart
the collectivebargaining agreement expressly asserts that a provision gjréengent has been
violated.” International Brotherhood of Electrical Workers, ARLO v. Hechler481 U.S. 851,
857 (1987).But courts have recognized that the scope of § 301 extends beyond suits involving
an employer and a union. Thus, “[i]t has long been established that an individual em@gyee m
bring suit against his employer for breach of a collective bargainingragnté DelCostello v.
International Brotherhood of TeamsteA62 U.S. 151, 163 (1983mith v. Evening News
Association 371 U.S. 195, 200 (1962) (“The rights of individual employees conceraieg of
pay and conditions of employment are a major focus of the negotiation and adrnonistrat
collective bargaining contracts. . . . To exclude these claims from the ami@@dfveould
stultify the congressional policy of having the administratiboollective bargaining contracts
accomplished under a uniform body of federal substantive lawri)individual employee may
alsobring suit against his union for tort claims “derive[d] from the rights and oldigsti
established by the contracsée,e.qg, Allis-Chalmers Corp. v. Lueckd71 U.S. 202, 217 (1985),
or against both his employer and union, in what is typically described as a “hybrid §r301/fa
representation claim.DelCostellg 462 U.S. at 1634ague v. United Paperworks International

Union, 949 F.Supp. 979, 984 (N.D.N.Y. 1996) (“Since . . . employees are generally required to



invoke an arbitration mechanism in any [collective bargaining] agreements taare implied a
cause of action against the union representing the bargaining unit to ensure émploges
interests are fairly represent&d.

The courts have also recognized suits pursuant to 8 301 of the LMRA by trustees
of employee benefit funds against contributing employers, a type ofphitg-beneficiary
action analogous to the present caSee, e.gSchneider Moving & Storage Co. v. Robbhih&6
U.S. 364 (1984)._ewis v. Benedict Coal Corporatip861 U.S. 459 (1960D’'Hare v. General
Marine Transport Corp.740 F.2d 160 (2d Cir. 1984)n Lewis the Court observed that a
collective bargming agreementhat providedor an employee benefit funayas “not a typical
third-party beneficiary contract” fdfftjhe promisor’s interest in the third party . . . goes far
beyond the mere performance of its promise to that third party.” 361 U.S. alt 4&Blained
this anomaly by looking to the labor context in which these types of agreementgack“tois
a commonplace ahodern industrial relations for employers to provide security for employees
and their families to enable them to meet problems arising from unemplgyhmess, old age
or death. . .. [T]his welfare fund was jointly created by the . . . industry and the unibatfor t
purpose.”ld.

The various iterations of suits brought under § 301 of the LMRA all address
issues atite core of collective bargaining agreements, the enforcement of which Congress
recognized as critical tpromot[ing] industrial peace.Textile Workers353 U.S. at 448In
particular, these suits are brought to vindicate rights conferred by oadlbatigaining
agreements upon the core parties to such agreements — employers, unions, and erggeyees.
e.g, Smith 371 U.S. at 199-200 (“Section 301 has been applied to suits to compel arbitration of

such individual grievances as rates of pay, hours of work and wrongful dischargejro obta
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specific enforcement of an arbitrator’'s award ordering reinstatementakgay to individual
employees; to recover wage increases in a contest over the validity of thevebactaining
contract; and to suits against individual union members for violation ofstrike-clause
contained in a collective bargaining agreeméntThus, the plaintiffs bringingugh suits all fall
squarely within the zone of interests protected by 8§ 301 of the LMRA.

By contrastthe present case is brought by the trustees of an industry
advancement fundvhose stated purpose is to benefit the “general welfare” of the-neiady
concrete industry. Pl. Mot. Summ. J., Ex. B § 4(b). This type of fund is clearly distiablgs
from employee benefit funds, which are established with the explicit purpose of pgosaiime
form of security to employees and their families. In fact, in a prior lmameght by the Fund
against another employer in this circuit, the court found“thatFund was not established to
benefit employees.Quadrozzi v. Valente Sand and Stone Ga¥p. 89¢v-8102, 1991 WL
255121, at *1 (S.D.N.Y. Nov. 19, 1991\hile it may be argued that industry advancement
funds promote industrial stability, such funds ameat the core of collective bargaining
agreements between employers and unions, nor do they directly affectelpaxtees to such
agreements. As such, | conclude that plaintiffs do not fall within the zone of isf@m@ected

by § 301 of the LMRA.
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CONCLUSION
For the reasons stated above, the plaintiffs’ motion for summary judgment is

denied and the complaint is dismissed in its entirety.

So ordered.

John Gleeson, U.S.D.J.

Dated:June 25, 2013
Brooklyn, New York
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