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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
WYNTON SHARPE,
. MEMORANDUM
Plaintiff, . DECISION AND ORDER
- against : 11 Civ. 5494 (BMC)

CITY OF NEW YORK, et al.,

Defendants. )
___________________________________________________________ X

COGAN, District Judge.

Plaintiff, a former Assistant District Attorney, brought this suit pursuadtU.S.C. §
1983, asserting claims in connection with his May 2011 termination by the Kings County
District Attorney’s Office ("KCDAQO”). Defendants have moved to dismissmiff's amended
complaint for failure to state a claim under Rule 12(b)(6) of the Federal Rulagilof
Procedure. For the reasonsfeeth below, defendants’ motion is granted.

BACKGROUND

The following facts are taken from the amendethplaint and are assumed true for

purposes of this motionSeeBryant v. New YorkState Educ. Dep't692 F.3d 202, 210 (2d Cir.

2012).

Plaintiff washired as an Assistant District Attorney in the KCDAO on or about
November 11, 2004. Plaintiff was not a political appointee; he was hired based on merit. At the
time that plaintiff was hired, defendant Charles Hynes, the Kings CountycDistiorney, knew
plaintiff's father, Wellington Sharpe (“Wellington”), and was aware Watlington had

previously been a candidate for public office in Brooklyn. Plaintiff never kepahigyf
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relationship with Wellington a secret.

Throughout his employment attKCDAO, plaintiff’'s job performance was satisfactory.
In October 2009, plaintiff was transferred to the Red Zone General Trial BiR=di{one”),
which was responsible for a specific geographic area of Brooklyn.

At some point prior to plaintiff's agghment to Red Zone in 2009, Kevin Parker, a New
York State Senator from Brooklyn, was arrested for several crimes, inclugdegltagand
ultimately indicted by a Grand Jury. Red Zone handled the prosecution of the dhseiglithe
worked in Red Zone, plaintiff was not involved in Parker’s prosecution, nor was he awaye of an
facts relating to the prosecution.

Plaintiff's father, Wellington, was a candidate in the 2010 State Senate cheasn
running against Parker. Wellington had run unsuccessfully against Parker on twonscpasr
to 2010. Between his assignment to Red Zone in October 2009 and August 11, 2010, plaintiff
was not employed by or involved in his father's campaign for State Senate iragnyPlaintiff
alleges that Hynes and othemshe KCDAO knew that Wellington was running against Parker
in the 2010 State Senate rdce.

On August 11, 2010, defendant James Leeper, the Bureau Chief of Red Zone, asked
plaintiff if Wellington was his father, and plaintiff replied “yes.” Leepddtplaintiff to report
to defendant Amy Feinstein’s offideFeinstein was the Chief Assistant District Attorney.
Feinstein also asked if Wellington was plaintiff‘s father and, after piagainfirmed that he

was, Feinstein placed plaintiff on immediatespension without pay or benefits. Feinstein did

! According to plaintiff, the KCDAO did not have any policy, training, or suisén that required him to inform
the KCDAO that his father was running for political office. Nor, frd2®4 until 2011, were any employeedtud
KCDAO asked if they were related to or supported of a specific politicglidate. Further, plaintiff's amended
complaint cites several provisions from the KCDAO's handbook &wmigtant District Attorneys concerning
political activities and conflicts of interest with which, plaintiff maintgihe complied.

2 At various points in the amended complaint, Feinstein is incorrectiyedfeo as “Weinstein.”



not explain her decision, reference any violation of policy, or give plaintiff an appiyrto be
heard.
The next day, Leeper appeared before Justice Neil Firetog of the New Yodatu

Court inPeope v. Kevin Parker.Leeper informedusticeFiretog that:

[T]he People learned just yesterday afternoon that an assistant distrietyatiprn

the name of Wynton Sharpe, who works in the Red Zone . . . his father is running
in the primary against Senat®arker. He did not reveal that in timé ean’t

explain why he did not reveal that . . . .

We do not know why Mr. Sharpe did not disclose this to myself or anybody else in
the office, that his father was running against the defendant in this matter. |
nothing else, it was profoundly flawed judgment that Mr. Sharpe did not disclose
that to either myself or anybody else in the offite.

Leeper requested that a Special Prosecutor be appointedHadpke v. Parkenatter and

advised that the KCDAO waeeking the appointment of a Special Prosecutor to investigate
plaintiff's failure to disclose the potential conflict of interest.

On August 17, 201@& Special District Attorney was appointed to prosecut®#rker
case. That same day, Feinstein adi/igaintiff that the Special District Attorney had also been
appointed to review plaintiff's conduct and that the KCDAO would decide what act®n wa
appropriate when the inquiry was complete. Plaintiff cooperated with tlieaEpestrict
Attorney’s investigation. Then, on September 28, 2010, the Special District Attorogyeéaf
plaintiff that the investigation had been concluded and that no criminal charges would e broug
against him.

The next day, Feinstein refused plaintiff's request for reinstatementfmched

3 Although the amended complaint quotes Leeper’s statements duringghistA 2, 2010 proceedjs inPeople v.
Parker the transcript of those proceedings is not attached to the amendedigbnipigas, instead, submitted as an
exhibit in support of defendants’ motion in order to correct an immaterightion error in the amended complaint.
The Court considers the transcript in the context of this motion to dismissieplaintiff both quotes the

underlying proceedings in the amended complaint and bases his re@liafimy claims in part on Leeper’s
statements in those proceedings. Cousetly, the transcript may be considered on a Rule 12(b)(6) motion as eithe
incorporated by reference or integral to the complaint. See gerRaibw. JenningsA89 F.3d 499, 509 (2d Cir.
2007).




plaintiff that he would be suspended with pay until the KCDAO completed its own internal
review. In a subsequent correspondence, Feinstein explained that, unlike the[Sgteicia
Attorney’s investigation into possible criminal wrongdoing, the KCDAO was conduating
disciplinary review within its purview as plaintiff's employer. Plaintiff objedi@the internal
review, arguing that the KCDAO had not indicated at any time since plairdifbé&an
suspended that he would be subject to such review.

Several days later, Kin Ng, Director of Training in the KCDAO, requesiatdiaintiff
appear for an inquiry regarding his failure to disclose his relationship withthey fin the

People v. Parkenatter and advised plaintiff théithe chose not to appear for the inquiry, he

could be subjected to additional disciplinary sanctions by the KCDAO. Ng scheduled the
interview for October 15, 2010. However, on that day, before he could be intervigaretitf
was arrested following a disfguwith his thergirlfriend and waghereforeunable to attend the
interview. He was charged with assault, among other crimes, and the KCDAQ@tagzoi
Special Prosecutor to handle these charges.

Ng informed plaintiff that it was in his best inteietd put offthe interview until
resolution ofthe criminal chargesOn March 4, 2011 the charges were dismissed and sealed
pursuant to New York law. Plaintiff then contacted Ng and requested an interview.

Ng, along with John O’Mara of the KCDAO, interviewed plaintiff in connectio wie
KCDAO's internal disciplinary investigation on April 8, 2011. At the interview, pitiint
requested reinstatement with full back pay, a promotion to a position which he feltlte w
otherwise have achieved if not fie KCDAQO'’s alleged wrongful treatment, and a statement by
the KCDAO to counter previous statements made by KCDAO employeesdiregplaintiff’s

actions. Because Ng and O’Mara were apparently not aware of Leeper’s stateroeuts in



about plaintiff's conduct in thBarkemmatter theyasked plaintiff to provide copies of the
relevant transcript and any news accounts referencing KCDAO statesibentsplaintiff.
Shortly after the interview, plaintiff provided these items and asked that th&®Ce&instae
him and clear his name.
When plaintiff did not hear from Ng about the status of the investigation, he informed Ng
that he would file suit to challenge what he viewed as his wrongful suspensionramatien.
Then, by letter dated May 27, 2011, Fstein informed plaintiff that he was being terminated
immediately.

DISCUSSION

Defendants move to dismiss plaintiff's thveeunt amended complaint for failure to state
a claim pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. In Cagnt On
plaintiff alleges that Hynes, Leeper and Feinstein deprived him of his dusspregual
protection, and intimate familial association rights under the First and Fourfgaetidments
in violation of § 1983. Count Two alleges municipal liability ohe part of the City of New
York and the KCDAO under 8§ 1983. Finally, in Count Three, plaintiff alleges that Hynes,
Leeper and Feinstein failed to intervene to prevent a deprivation of plaintiff's constitutiona
rights.
On a motion to dismiss under Rule 12(b)(6), the Court must assume the truth of “all well-

pleaded, nonconclusory factual allegations” in the complaint. Harrington v. CntyffolkS

607 F.3d 31, 33 (2d Cir. 2010) (citing Ashcroft v. Igl&86 U.S. 662, 678, 129 S. Ct. 1937,

1949-50 (2009. The Court must also draw “all reasonable inferences in the plaintiff's.favo

Famous Horse Inc. v. 5th Ave. Photo Inc., 624 F.3d 106, 108 (2d Cir. 2010). Nevertheless, the

*In response to defendants’ motion, plaintiff has digtwn the portion of this claim predicated upon the alleged
deprivation of procedural due process.



factual allegations in the complaint “must be enough to raise a rightabakebve the

speculative level.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 1965 (2007).

In other words, a complaint must plead sufficient facts to “state a claim to relies$ hlausible
on its face.”ld. at 570, 127 S. Ct. aBT4. *“A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is
liable for the misconduct allegedlgbal, 556 U.S. at 678, 129 S. Ct. at 1949.
l. The Equal Protection Claim

Defendants argue that the portion of plaintiff's § 1983 claim in Count One predicated on
a denial of equal protection should be dismissed because plaintiff is proceedingass afcl
one” theory of equal protection and such claims are unavailable in the context of public
employment. Plaintiff, however, has clarified in his opposing papers that he “is not proceeding
based on [a] ‘Class of One’ theory of Equal Protection” and, consequently, plaastiffecling
to respond to the arguments in defendants’ motion with regard to this pbistis just as well,
as the law is clear that public employees may not proceed on a class of one Seefingquist

v. Oregon Dep't of Agric., 553 U.S. 591, 598, 128 S. Ct. 2146, 2151 (2008).

But having withdrawn hisclass of one theoryijt is not clear what plaintiff's theory of
an equal protection violation is. In his original complgnteyntiff clearly pleda racebased
equal protection claim based on his being Afridéanerican. He dropped thellegations of
racial discrimination in his amended complaint, but kept the equal protection allsgasomell

as the original complaint’s references to the parteses. In addition, the amended complaint

> “Although the prototypical equal protection claim involves discrimaratigainst people based on their
membership in a vulnerable class,” courts “have long recognized that the exjaatipn guarantee also extends to
individuals who allege no specific class membership but are nonetiselgigected to invidious discrimination at the
hands of government officials.” Harlen Assocs. v. Inc. Vill. of Miae@lF3 F.3d 494, 499 (2d Cir. 2001). To state
a “class of one” equal protection claim, a plaintiff must allege that he “hastteationally treated differently from
others similarly situated and that there is no rational basis for theedif®in tratment.”




explicitly seeks a declaratory judgment agadefendants stating that théactions were part of
a pattern and practice of unlawful, systemic discrimination, and/or retaliaased on race,
color” and other factorsall of which is also a carrgver from the original complaint.

Having eschewed a class of one thedrgré are onlywo other possible equal protection
theories, and plaintiff has pled neither of thefst, ourts in the Second Circthave
recognize equal protection claims predicated on the “selective enforcement” theorye.&ee

Frank Sloup & Crabs Unlimited.l C v. Loeffler, 745 F. Supp. 2d 115, 130 (E.D.N.Y. 2010). In

order to prevail on a “selective enforcement” equal protective claim, a plainstfshaw “(1)
that he was treated differently from others similarly situated, and (2) tibhtdsfferential

treatment was based on impermissible considerations such as race, raligidrtpiinhibit or
punish the exercise of constitutional rights, or malicious or bad faith intent te ajgrson.”

Gentile v. Nulty, 769 F. Supp. 2d 573, 578 (S.D.N.Y. 2011) (quoting Cine SK8, Inc. v. Town of

Henrietta 507 F.3d 778, 790 (2d Cir. 2007)).
There is no such claim her&pecifically, “demonstrating that a plaintiff has been treated
different from similarly situated individuals is thi@e qua non of a . . .selective enforcement

violation.” Goldfarb v. Town of West Hartford, 474 F. Supp. 2d 356, 368 (D. Conn. 2007). For

employees to be “similarly situated,” they must be, at a minimum, “similarly situated in all

® There is confusion within this Circuit as to the distinction betvaetaiass of one” and a “selective enforcement”
equal protection claim and, as a result, the law in this Circuit is unsettiedviether public employees’ claims
asserted under the “selective enforcement” theory can survive in liggmigofuist SeeGentile 769 F. Supp. 2d at
579 (“While some courts within this Circuit have held that the Supremet’€decision irEngqguistbars public
employees from asserting selective enforcement claims, others traralbetreated selective enforcement and
‘class of one’ theories as ‘distinct theories with distinct elemenpsauff.””). The Second Circuit has not resolved
this confusion.SeeKamholtz v. Yates Cnty350 F. App’x 589591 (2d Cir. 2009) (summary order) (assuming that
a public employee plaintiff's “selective enforcement” claim was not prediyEngquistbecause plaintiff had, in
any case, “failed to sufficiently state his claim.”). To make matters weoseg courtsequire the same elements to
state a “selective enforcement” claim as are required under the “class of one” theelfglix v. Gotham Real
Estate Corp.No. 12cv-4559, 2012 WL 4563097, at *3 (E.D.N.Y. Oct. 2, 2012).

This Court shares thgentilecout’s skepticism that public employee plaintiffs may maintain “selective
enforcement” claims in light dEngquist SeeGentile 769 F. Supp. 2d at 579. It is not necessary to resolve this
issue, however, because plaintiff has failed to adequately plead a “selective@iot” claim, to the extent his
equal protection claim is construed as one.




material respects.Emmerling v. Town of Richmond, No. @®V-6418, 2010 WL 2998911, at *

12 (W.D.N.Y. July 27, 2010). The amended complaint contains no factual allegations that
plausibly suggest that plaintiff was “similarly situated” to other KCDAO emm@sy&his is
hardly surprising given thenique facts giving rise to plaintiff's claimsit cannot be often that
the KCDAO prosecutes the political rival of an assistant’s family member.

Thus, mwhere does plaintiff allege that any other KCDAO employees were related to
someone who had a persbmterest in the outcome of a KCDAO prosecution as plaintiff's
father arguably did iRParkerprosecution.Seeid. at *13(rejecting, in dicta, plaintiff's allegation
that he was “similarly situated” to other municipal employees as implausible infligitg o
numerous differences between plaintiff's and the comparators’ jobs, as wéileas ot
circumstances). Because plaintiff has not alleged that there were other employees “similarly
situated” to him, let alone that defendants treated him differewthy fuch employees, plaintiff

has failed to state a “selective prosecution” equal protection claimHi8#ev. Desmond, No.

08-CV-2660, 2013 WL 494614, at *7 (E.D.N.Y. Feb. 7, 2013) (concluding that a prisoner’s
equal protection claim, whether constriasda “selective prosecution” or a “class of’ockaim,
fails as a matter of law because the complaint “does not identify any sirsiladyed
individuals et alone any similarhgituated inmates that were treated differently”).

The last hope for plaintiff's equal protection claim is for him to rely on his meimbpers

in a protected clas<Cf. Missere v. Gross826 F. Supp. 2d 542, 560 (S.D.N.Y. 2011) (A

" There is some disagreement as to the meaning to “similarly situatéw dontext of selective enforcement
claims. SeeGentile 769 F. Supp. 2d at 580. TheuCt need not take sides in this disagreement because, even
applying the less stringent standard, plaintiff has failed to plead a claim.

8 All the amended complaint alleges is that, during plaintiff's emplyiino employees of the [KCDAO] were
asked fithey were related to or supporters of a particular political candidates allegation is insufficient to plead
a “selective enforcement” claim for two reasons. First, plaintiff is ¢aimipg about being disciplined by the
KCDAO, not about being askl about his relationship with his father. Second, the allegationioaifies

plaintiff's circumstances; not only was he related to a political candidatehat candidate was running in an
election against the target of a prosecution being hanglethmtiff’'s own bureau within the KCDAO.



plaintiff who does not claim to be a member of a constitutionally protected cégsiring an
Equal Protection claim on one of two theories: selective enforcement or ‘class’®f. one
Although plaintiff has plead that he is an AfricAmerican and the individual defendants are all
white, at no point does plaintiff allege that he was terminated, subjectedipbinisor

otherwise treated differently from other KCDAO employees becauss cdde. To the extent
plaintiff states an equal protection claim on the grounds of race, his claimaihbsichuse he
“fail[s] to allege that any differentidteatment was based on [his] membership in a protected

class.” Seabrook v. City of New York, 509 F. Supp. 2d 393, 400 n.4 (S.D.N.Y. 2007).

. The Due Process Claim

Although plaintiff does not clearly denominate the basis for the due processrclasn
amended complaint, the parties agree that plaintiff is asserting a claim undsrgima ‘plus”
theory of due process.

“A person’s interest in his or her good reputation alone . . . is not a liberty or property
interest sufficient to invoke the procedlprotections of the Due Process Clause or create a
cause of action under 8§ 1983[;]” however, the Second Circuit recognizes that “[ljoss' ©f
reputation can . . . invoke the protections of the Due Process Clause if that loss is cabpled wi

the deprivation of a more tangible interest, such as government employmentrsdpaiteCity

of Utica, 370 F.3d 322, 329-30 (2d Cir. 2004). Specifically, “[flor a government employee, a
cause of action under 8§ 1983 for deprivation of a liberty interest withieupbcess of law may
arise when an alleged government defamation occurs in the course of disromsgb¥ernment

employment.”ld. See als®iBlasio v. Novello, 344 F.3d 292, 302 (2d Cir. 2003p(fgma

plus’ refers to a claim brought for injury to one’s reputation (the stigma) couplledhsi

deprivation of some ‘tangible interest’ or property right (the plus), withoujusede process.”).



To make out a “stigmalus” claim in the context of terination from government
employment, a plaintiff mustllege facts supportindpree elements. First, a plaintiff myséad
that the government made stigmatizing statemairaieged facabout him which call into

guestion his “good name, reputation, honor, or integri8egal v. City of New York, 459 F.3d

207, 212 (2d Cir. 2006) (internal citations and quotation marks omitgsh.alsdonato v.

PlainviewOld Bethpage Cent. Sch. Dist., 96 F.3d 623, 630-31 (2d Cir. 1995) (holding that

statements that “denigrate [an] employee’s competence as a professional agrdtimepu
employee’s professional reputation in such a fashion as to effectively pumifecant roadblock
in that employees continued ability to practice his or her profession” implicate protected
interests). “A plaintiff generally is required only to raise the falsithese stigmatizing
statements as an issue, not prove they are false.” Paft8v€bR.3d at 330. Second, plaintiff
mustallege facts showinthat the stigmatizing statements were madaipu Sega) 459 F.3d at
212. Third, plaintiff musallege factshowing“that the stigmatizing statements were made
concurrently with, or in close temporal relationship to, the plaintiff's dishfiesa government
employment.”1d.°

Here, plaintiff dleges that his personal and professional reputation were damaged by the
statements made by Leeper in the Papkeceedings, including that plaintiff did not disclose his
relationship with his father to the KCDAO and that it was “profoundly flawed judtinfean
plaintiff not to do so, and by an affirmation filed by Hynes in support of the KCDAQO’s
application for a BecialProsecutor. Additionally, the amended complaint discusses “references

to [plaintiff] in the press which were made by” Leeper, as wethaws accounts which

° Defendants rely on an alternative formation of the “stignus” standard, which requires a plaintiff testablish
1) that [he] w[as] defamed; and 2) that the defamation occurred in the aduhe terminabn of governmental
employment or was coupled with a deprivation of a legal right or staAlmdmson v. PatakP78 F.3d 93, 101 (2d
Cir. 2002). The distinction is immaterial.

10



reference sources from the [KCDAO] speaking about” plaintiff.

Defendants argue that plaintiff has failed to state “stigina” due process claim for
three reasons. First, defendants contend that plaintiff cannot base his claimessierprof
opinion, such as Leeper’s statement that plaintiff's failure to disclosel&i®nship with his
father evinced “profoundly flawed judgment,” because such statementxapalle of being
proved false. Second, defendants argue thatt@amay’s statements in the context of judicial
proceedings are privileged and cannot support plaintiff's claim. Third, defendargad dimdt
plaintiff's “stigma-plus” claim is inadequate because plaintiff has failed to avail himself of the
appropriate post-deprivation process. Defendants are largely correct.

The law is clear that a statement that “was not false . . . cannot form the basisdoraa

plus claim, however stigmatizing it might appear to kiddiyan v. Hamden Pub. Sch., 875 F.

Supp. 2d 109, 131 (D. Conn. 2012) (quoting DiBlasio v. Novello, 413 F. App’x 352, 356 (2d Cir.
2011)). Consequently, courts have held that “a statement of opinion, rather than fact . . . is not

actionable as a stigmatizing remark¥iese v. Kelley No. 08CV-6348, 2009 WL 2902513, at

*6 (S.D.N.Y. Sept. 10, 2009)See alsétrasburger v. Bd. of Educ., 143 F.3d 351, 356 (7th Cir.

1998) (“True but stigmatizing statements that preclude further governmeidygnent do not
support this type of claim. Nor do statements of opinion, even stigmatizing ones, if they do not
imply false facts.”):°

Here, Leeper’s statement that it was “profoundly flawed judgment” famtgfanot to

disclose his relationship with his father to the KCDAO is a statement of opinionsiaiément

10 As defendants point out, federal courts in New York often look to New ¥efamation law when analyzing a
“stigmaplus” claim, see, e.gPisani v. Westchester Cnty. Health Care Cotp4 F. Supp. 2d 710, 718 (S.D.N.Y.
2006) (‘Establishing defamation in the § 1983 context is no different than blederyork State law.”)andNew
York law provides that “[e]xpressions of opinion, as opposed to asserticast,cdife deemed privileged and, no
matter how offensive, cannot be the subject of an action for defamation.ii Wade| 10 N.Y.3d 271, 276, 856
N.Y.S.2d 31 (2008).

11



consisted of Leeper’s personal assessment of plaintiff's actions radhea tactual
representation. Accordingly, it cannot form the basis of a “stiglnsi-claim. SeeApionishev.

Columbia Univ., 09 Civ. 6471, 2012 WL 208998, at *10 (S.D.N.Y. Jan. 23, 2012) (dismissing

plaintiff's defamation claims, in part, because the statements “amount to ndéhawor@ former
employer’s protected opinion regarding an employee’s performance and thetchisse

termination”);Edsell v. Indep. Freightway, Inc., No. @\/-227, 1995 WL 375827, at *4

(N.D.N.Y. June 16, 1995) (“As a general rule, statements by an employer aboytlayesis
work performance are expressions of opinioh”).

Plaintiff argues, though, that Leeper’s statement contained false fegpuasentations
regarding the KCDAQ's knowledge of plaintiff's relationship with his fated plaintiff's
failure to disclose the fact that his father was running in the primary agaihstr P Further,
plaintiff argues that Leeper directly called his professionalism into dgudtaking that “the
relationship between Assistant District Attorney Sharpe through his fattediington Sharpe,
has compromised our position that in order to remove the appearance of impropriety/, we a
obligated to seek the appointment of a special district attorney to prosecusdlie And, in
connection with the appointment of a Special Prosecutor, defendant Hynes submitted an
affidavit.

Even if these additional statements could be considered constitutionally stiggati
under the above-cited authorities, they cannot support a “stipsaclaim because

“[s]tatements made in the course of court proceedings are absolutelggaa/iinder New York

1 Additionally, as irEsposito v. MetréNorth Commuter R.R. Cp856 F. Supp. 799, 804 (S.D.N.Y. 1994),
Leeper’s “statement about plainti#fthat he had made an inexcusable error in judgment contains no
accusations of dishonesty, illegality, or immality . . . [and] cannot fairly be read as a pervasive indictment of
plaintiff's ability to do his job.It merely asserted that in one instance, he made an error in judgment, adgit a v
serious one, and made no assessment of his overall competénise stdinding alone, defendant’s statement is not
sufficiently stigmatizing to ground a constitutional claim.”

12



common law.” Conte v. Newsday, Inc703 F. Supp. 2d 126, 146 (E.D.N.Y. 2010) (citing

Martirano v. Frost25 N.Y.2d 505, 507, 307 N.Y.S.2d 425(1969) (“[A] statement, made in open

court in the course of a judicial proceeding, is absolutely privileged if, byiamyor under any
circumstances, it may be considered pertinethieditigation.”).*? This privilege extends to

judges, jurors, parties, withesses, and attornBygrsonHarris v. Hough05CV-3077, 2006

WL 298658, at *7 (S.D.N.Y. Feb. 7, 2006) (applying the New York privilege to dismiss a claim

under 8§ 1981) Seealsolmbler v. Pachtman, 424 U.S. 409, 430, 96 S. Ct. 984, 995 (1976)
(“activities [which] were intimately associated with the judicial phase of th@ral process”

were protected by absolutely immunity in claim arising under § 1983); Schrob er30ait948

F.2d 1402, 1417 (3d Cir. 1991) (commenting, in the context of a Bivens action, that
“[p]Jrosecutors and other lawyers were absolutely immune at common law fangralse or
defamatory statements in judicial proceedings”).

Here, both Leeper’s artdynes’ statements were made during_the Parkerinal
proceedings in connection with the KCDAQO'’s prosecution of the CHse.statements therefore
fall squarely within the scope of the privilege that attaches to statements ntlaee€aurse of
judicial proceedings. Plaintiff has not addressed defendants’ argument and, thus, has not put
forward any reason why the statements at issue are actionable notwithstaenlimymunity at
common law*®

Plaintiff, however, attempts to circumvent the privilegediatements made in the course

of judicial proceedings by arguing that the amended complaint “also allegesteatiBnt [sic]

12 Although plaintiff's claim arises under federal constitutional law moidstate law, “Congress did not intend §
1983 to abrogate immunities ‘well grounded in history and reasBimdud v. County of Suffoll62 F.3d 1139,
1147 (2d Cir. 1995) (quotinBuckley v. Fitzsimmons509 U.S. 259, 268, 113 S. Ct. 2606, 2dB32(1993)). The
Supreme Court has recognized the immunity for statements mad#dial proceedings is “well grounded in
history and reason” held that “§ 1983 did not abrogate the absolute imraxisitiyng at common law.Briscoe v.
LaHue 460 U.S. 325, 334, 103 S. Ct. 1108, 1115 (1983) (internal quotation marks omitted).

13 Separately, plaintiff has also failed to allege that defendant Feinstein madeilalitygtatements concerning him.

13



published more false statements to the mediatside of the court and outside of the judicial

processvhere absolute immunityould not be a factor.” (emphasis in original). Although

plaintiff conclusorilyalleges that the KCDAO made statements to the media, at no point does the
amended complaint make any allegations concerning what those statementghwerade the
statements, when they were madehow they were stigmatizing or false. Accordingly, plaintiff

has failed to plead facts sufficient to show his entitlement to reieéTwombly, 550 U.S. at

555, 127 S. Ct. at 1964-6%ee als®Biro v. Conde Nast, 883 F. Supp. 2d 441, 456 (S.D.N.Y.
2012) (observing that, in the context of a defamation claim, Rule 8 “requires that ezdimgpl
be specific enough to afford defendant sufficient notice of the communicationsatoeapdf to
enable him to defend himself.”) (intetrguotation marks omitted}.

Lastly, the Second Circuit has held that the availability of “a reasonedoyp, post-
termination namelearing hearing satisfies constitutional due process as long as tedyrex
afforded at such a hearing are suffitisnprotect the employ&ereputational and professional

interests.” Anemone v. Metro. Transit Auth., 629 F.3d 97, 121 (2d Cir. 201a4).ak atwill

government employee, like plaintiff, “an Article 78 proceeding provides thesiezpost-
deprivation processeven if [plaintiff] failed to pursue it."Ild. Although plaintiff argues that an
Article 78 proceeding would not have been sufficient to address his reputational irgury, hi
argument is contrary to Second Circuit law. Therefore, plaintiff'splaoeess claim is
dismissed.

[I. The Interference with Intimate Association Claim

Plaintiff asserts a claim under the Fourteenth Amendment for interfendtickis

4 Moreover, the KCDAO's oubf-court statements about tRarkeritigation, if it even made any, are privileged
under New York law “to the eght that they represent fair and true reports of what occurred in the pracéedin
Long v. Marubeni Am. Corp., 406 F. Supp. 2d 285, 294 (S.D.N.Y. 2005). The Condtaietermine whether this
privilege applies, however, because plaintiff has failed¢atify any purportedly stigmatizing eaf-court
statements.
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substantive due process right in his relationship with his fath&he Supreme Court has “ign
recognized” asubstantive due process right in certain types of relationggpRoberts v.

United States Jaycee#8 U.S. 609, 618-19, 104 S. Ct. 3244, 3250 (1984), and the Second

Circuit has recognized the relationship between an adult and his father ashoméhe scope of

protection afforded by the due process claBgeePatel v. Searles805 F.3d 130, 136 (2d Cir.

2002).

The Second Circuit has not clearly ruled on whether intent to interfere withtimate
association on the part of a defendant is required as part of a claim under the Fourteent
Amendment However,almost all of the circuit courts that have addressed this issue have held

that intent is a necessary element of such a claim.C8ewos v. Weissman, No. @v¥-1263,

2011 WL 1204839, at *2 (N.D.N.Y. Mar. 29, 2011) (collecting cases). District courts within the
Second Circuit have consistently held that intent to interfere is a necelesaente Id. Seealso

Laureano v. GoordNo. 06 Civ. 7845, 2007 WL 2826649, at *12 (S.D¥NAug. 31, 2007)

(report & recommendatiorffThere is a cognizable distinction between a state actor that
intentionally targets the intimate associations of a person, which is atpebteght in this
circuit, and circumstances . . . whereby a stater atiegedly commits actions that indirectly
affect those relationshipdVere this Court to recognize the latter, it would authorize
innumerable additional individual actions by family members of adult victims of stadas)
adopted at 2007 WL 2852770 (S.D.N.Y. Sept. 28, 2007).

Instead of pleading any facts to show that defendants intended to interfereewith t

15 plaintiff also asserts this claim under the First Amendment. However,deepkaintiff does not assert that he
was retaliated against by defendants for any his father’s First Amentgrotected actions, his claim is properly
analyzed as a due process claim under the Fourteenth Amen8ew@arten v. Hochmgro8cv-9425, 2010 WL
2465479 at *4 (S.D.N.Y. June 16, 2010) (“Where the intimate association rightu isgied to familial
relationships and is independent of First Amendment retaliation condemwever, the Second Circuit has
employed an analysis under the framework of the Fourteenth Amendgterio substantive due process.”).
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paternal relationship, plaintiff makes a single, conclusory allegatiom¢f@ndants “intended to
place a restriction on plaintiff's relatiship and association with his father.” Plaintiff contends
that defendants’ intent can be inferred from the fact that the KCDAO did not give teason

or explanation, such as a violation of policy, for its actionstaedact that plaintiff was
suspended, investigated, and ultimately terminated. These allegations do not, howevely plaus
suggest that defendants intended to interfere with plaintiff's relationsthpgwgifather,

especially in light of the competing conclusion, which is supportdcebper’s statement and

the other allegations in the amended complaint, that the KCDAO disciplined piaiatifler to
avoid the appearance of impropriety in its prosecution of PaBeglgbal, 556 U.S. at 679, 129
S. Ct. at 1950 (“Determining wheth@icomplaint states a plausible claim for relief will . . . be a
contextspecific task that requires the reviewing court to draw on its judici@rexre and
common sense.”).

Thus, plaintiff has pled no plausible factual allegations as to why defendants waluld se
to intentionally interfere with his relationshagth his father, and, indeed, such a theory is
fundamentally inconsistent with his description of what occurred. The cleamicéeir®m the
allegations in the amended complamthat defendants were embarrassed by their own failure to
realize that plaintiff's positiorould jeopardize their prosecution of Parker, and rather than
acknowledge their own failure to address that issue before initiating prosethutipmade
plaintiff the scapegoat for not “reporting” to them something they alrkeaely. That would be
nasty politicsand poor personnel management, and it might conceivably (although speculatively)
injure plaintiff's relationship with his father, but any such injury would be thetrewatl the
intent, of defendants’ efforts to shift the blanfccordingly, plaintiff's intimate association

claim is dismissed.
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V. Plaintiff's Remaining Claims

Because the Court dismisses plaintiff's underlying constitutional claims,rm&mag
claimsmust also be dismissed. Absent an underlying constitutional violation, a district court
need not address the possibility of municipal liabiliBeeSegal 459 F.3d at 219Similarly, the
absence of any underlying constitutional violatioeguiresdismissal of plaintiff's failure to

intervene claims. Sd@’Attore v. City of New York, No. 10 Civ. 6646, 2013 WL 1180395, at *6

(S.D.N.Y. Mar. 15, 2013).

CONCLUSION

Defendants’ motion to dismiss for failure tatgt a claim [11] is granteahd the amended

complaint is dismissedSeeFaulkner v. Verizon Communicationsc., 189 F. Supp. 2d 161,

174 (S.D.N.Y. 2002).

SO ORDERED:

Digitally signed by Brian M.
Cogan

U.S.D.J.
Dated: Brookyn, New York
May 28 2013
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