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JOHN GLEESON, United States District Judge:

The plaintiffs in this case have brougiarious claims arising from their
participation inanemployment training progranihey allege that in exchange for their
participation in the program, they were promised membership in a labor union andatarstr
jobsatthe Atlantic Yardsconstruction project in Downtown Brooklyhey further allege that
eventhough they completed the program and provided two months of unpaid construction work,
the promised union membership and jobs were not providied defendants aratlantic Yards
Development Company, LLC Atlantic Yards Cd’), Brooklyn Arena LLC (“Brooklyn Arena),
Forest City Ratner Companies, LLG-CRC)), Forest City Enterprises, Inc. (GE’), Jane
Marshall and Bruce Ratner (collectivelynless otherwise indicateithe “ Forest City
Defendant®); Brooklyn United for Innovative Local Developert (“BUILD”) and James
Caldwell (collectively, thé BUILD Defendants); andGausia Jones ar@rbin’s Big Green
Machine (collectively, théJones Defendarits

In a memorandum and order filed June 18, 2012 (Docket Entry (“DE”) 38), |
denied in part and granted in part defendants’ motion to dismiss some of the claimstgarsua
Rule 12(b)(6) of the Federal Rules of Civil Procedure. Discovery has occurred and now,
pursuant to Rule 56(a) of the Federal Rules of Civil Proceche&arest City and BUILD
Defendantsogethemove for partial summary judgmeauid the Jones Defendants separately
movefor summay judgmentregarding the claims made against thdmaddition, nonparty
Michael Thomadas filed a motion to interveme thisaction

Forthe reasonset forthbelow, he Forest City and BUILD Defendantsotion is
grarted in part and denied in part, the Jones Defendants’ motion is granted, and Thomas’s

motion to intervene is denied.



BACKGROUND
A. Factual Background

The following facts are based upon the parties’ Local Civil Rule 56 dnséaits
and supporting materiadare undisputed except as notedny disputed facts are construed
in the light most favorable to the plaintiffSee Adickes v. S.H. Kress & 8098 U.S. 144, 157-
59 (1970).

For more than a decade the Foreisy Oefendantdhave beemleveloping
residential and commercial space at Atlantic Yard3owntown Brooklynsite thatncludes the
Barclays Center, an 18,0G@@at area. FCD 56.1 Y 6Bruce Ratner is the chairman and former
CEO of FCRC, the New York subsidiary of Forest City Enterprises,Jane Marshall is the
Senior Vice President of Commercial and Residential Development of FCRTZ56C 11 3-4.
BUILD, a notfor-profit corporationwas createdh August 20040 enhance&conomic
opportunities in strugglingommunitiesand in particular those around the Atlantic Yards site.
FCD56.11 2;P.’s FCD Response 56.1 | 2.

Atlantic Yards Coand Brooklyn Arena, both among therest City Defendants,
executed a Community Benefits Agreement (“CBA”) with BUILD #ather entities that are not
patties to this actionpfor the purpose of providing certain benefdgshe community stemming
from thedevelopment of Atlantic YardsFCD56.19 7. Specifically, he CBA provided for the
creation of a jobtraining program- the preapprenticeship trainingrogram (“PATP) — to train
Brooklyn residents for construction joasAtlantic Yards.FCD56.191 1,7 The Forest City

Defendants funded the PATP, which would be administered by BURCD 56.19 9.

! A standalone citation to a Rule 56.1 Statement indicates that the underlying falttgation is

undisputed.Citations to the parties’ Rule 56.1 Statements incorporate byerafe the documentgeml therein, but
where relevant have directly cited to supporting documents.
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Thirty participants were recruiteddr the PATP fron a pool of over 1,000
applicants. FCD 56.1 { 16. The plaintiffs were among those selected for the prégrBm.

56.11 1. They claim that at an orientation session for the PATP participants, and also at
meetings held by BUILD before the launch of tmegram, James Caldwell, the President and
Chief Executive Officer oBUILD, promised that participants would be placed in union
construction jobs at Atlantic Yardgpon graduationAccording to the plaintiffs, Caldwell
repeatedly promised them during the course of the program that they would becstnection

union members upon successful completion. P.’s Disputed 56.1 1 9, 43-46, 77. The plaintiffs
also allege that at the onation session, Jane Marshall of FC®(@ the participants “that there
would be opportunities besides the arena for people to seek employment and training an Atlant
Yards . ... [T]here would be opportunities for at least ten years [at Atlantic]Yafdey

further allege that Marshall confirmed that successful partitsparthe PATP program would
receive union construction jobs. FCD 56.1 | 4; P.’s Disputed 56.1 { 75.

The PATP ran for fifteen weeks and involved both classroom instruction as well
as hands-on training. FCD 56.1 11 17, 24. The classroom instruction consisted of two sessions:
a life skills coursdnased orthe bookThe Seven Habits of Highly Effective Peapid a
construction skills course providing lessons in carpentry, plumbing, constructionatseded
methods, and electrical wiring. FCD 5§26, 28. Both sessions were taught by BUILD staff.

Id. To provide hands-on training to participants, BUILD asked FCRC to arrangarfaipants
to workat aparticularsite in Brooklyn, FCD 56.1 § 30, but FCRC declined to provide the site
after finding t to be structurally unsafdd. BUILD ultimately decided to locate the harols
training portion of the program atsitein Staten Island recommended by defendant Gausia

Jones, a BUILD employee who co-taught the PATP construction skills course. FCD 28,1 Y



31. In addition to being a BUILD employee, Jones had his own construction company, the
defendant Orbin’s Big Green Machine (“Orbin’s”).

The Staten Island site wasbasement under renovation by Orbin’'s. FCD 56.1 1
31. The renovation entailed excavation and the construction of a finished one-bedroom
basement apartment. Jones 56.1 & Jones Defendants were to receive compensation in
the amount of $20,000 from the owner of the Staten Island site. Jones 56.R1p2%o
beginning their hands-on trainimg Staten Island, the PATP participants all signed an agreement
in which they requested authorization to “participate in an unpaid internship for the guspose
hands on experience to engage in activities related to construction work.” Jones 56.1  31.

At the Staten Island site, Jones provided instruction in various construction
techniques, and his co-instructor from the PATP construction skills course, Keviak&hitt
provided instruction on electrical work. FCD 56.1 § 28; Jones 56.1 |1 35, 36. Approximately
one month after starting work at the Staten Island site, Jones reported to Bldtlgarticipants
were asking for monetary compensation. Jones 56.1 § 37. Approximately ten to twese we
afterstarting the hands-on training, BUILD discontinued work at the Staten IstandJsnes
56.1 1 38.

After the PATP, none of thglaintiffs obtained union apprenticeships through
eitherthe Forest City Defendants’ or the BUILD Defendants’ efforts. P.’pudesl 56.1 § 122.
B. Procedural Background

The paintiffs commenced this action on November 15, 2011. As mentioned
above all of the defendantsled motions to dismissome of thelaintiffs’ claimsfor failure to
state aclaim, and on June 18, 2012, | granted the motion in part and denied it in part. The seven

plaintiffs in the original complaint and thirteen additional plaintiffs filed an amencieglaint



on April 12, 2013  The Forest City and BUILD Defendants together have now filed a motion
for partial summary judgment;éhlones Defendants have moved for summary judguecall
defendants have moved preclude certain expert testimonyinformed the parties before oral
argument that in the first instance | would consider and decide only the motionsfoasy
judgmert; the motion tgoreclude will beargued andlecided at a later time. Finally, Michael
Thomas has moved to intervene as a plaintiff.

The amendedomplaint asserts the following claims: (1) failure to pay the
federal minimum wage in violation of the Faiator StandaiAct (“FLSA”) (againstall
defendants)(2) failure to pay the New York minimum wage in violation of the New York Labor
Law (the “NYLL") (against all defendantq)3) deceptive practices in violation of 8 349 of the
New York General Businedsaw (against all defendantg¥) breach of contraqiagainst
Atlantic Yards Ca.Brooklyn ArenaFCRC FCE, and BUILD) (5) breach of unilateral contract
(againstAtlantic Yards Ca.Brooklyn ArenafFCRC FCE, and BUILD), (6) promissory estoppel
(against Atlantic Yards CpBrooklyn ArenaFCRC FCE, Jane Marshall, James Caldwell, and
BUILD); and(7) unjust enrichment (againgte Jones Defendaiits

The cefendants seek dismissal of the following claimstili)8349, breach of
contract, breach of unilateral contract, and promissory estoppel claimst@gkinsc Yards
Co., Brooklyn ArenalFCRC andFCE (and the § 349 and promissory estop&ims against
Marshal) made by 11 plaintiffs who do not contend that they received (or have no recollection
of receiving) promises that they woudgbt union jobs upon completing PATR) the 8349

claim asserted against Ratner by all plaintiffs;tf@) 8349claim asserted against the Jones

2 The plaintiffs named in the original complaint were Andrew AppBlescal Armstrong, Maurice

Griffin, Kathleen Noriega, Kimron Price, Jonathan Silwagd Clarence Stewart. The additional plaintiffs are Elgin
Beckford, Emerie Beckford, Sewayne Daley, Jeanette Henriques, Alfewaa,lLloyd Bernard Matthews, Carol
Neils, Alonzo Phillips, Wayne St. Louis, Andrew Small, Jay Whitleyfrdeiwilliams andDevin Wright.
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Defendants by all plaintiffg4) the FLSA and NYLL claimssserted againatl defendants by

all plaintiffs; and(5) the unjust enrichment claim asserted against the Jones Defendants by all

plaintiffs.
DISCUSSION
A. Standardof Review
1. Summary Judgment

A party is entled to summary judgment up@mowing “that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattetr éiddw.
R. Civ. P. 56(a). A factis “material” if its resolution “might affect the oute@hthe suit under
the governing law.”’Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). The moving
party bears the initial burden of demonstrating absence of any genuine issue of material fact.
Adams v. Dep’t of Juvenile Justice of City of New Yb48 F.3d 61, 65 (2d Cir. 1998). In
determining whether materitidcts are in disputeall ambiguities are resolved and all inferences
are drawn in favor of the non-moving partyee Kerzer v. Kingly Mfgl56 F.3d 396, 400 (2d
Cir. 1998). “When the moving party has carried its burden under Rule 56(c), its opposéent mu
do more than simply show that there is some metaphysical doubt as to the matsrial fac
Matsushita Elec. Indus. Co. v. Zenith Radio Cofg5 U.S. 574, 586 (1986). “A party asserting
that a fact cannot be or is genuinely disputed must support the assertion by . .o péngular
parts of materials in the record . . . [or] showing that the materials cited ddatudiststhe
absence or presence of a genuine dispute, or that an adverse party cannot produbteadmiss
evidence to support the fact.” Fed. R. Civ. P. 56(c)(1). Because “[c]onclusgatialies,
conjecture, and speculation . . . are insufficient to create a genuine isaae’ddrzer, 156

F.3d at 400, the non-moving party cannot survive a properly supported motion for summary



judgment by resting on the pleadings “without offering ‘any significant pnadavidence
tending to support the complaintAnderson477 U.S. at 249 (quotirfgrst Nat'l Bank v. Cities
Serv. Co.391 U.S. 253, 290 (1968)).

2. Intervention

Pursuant to FeeralRule of Civil Procedure 24(a), a putative intervenbright
must“(1) file a timely motion; (2) claim an interest relating to the property or transactbisth
the subject of the action; (3) be so situated that without intervention the dispositionaifdhe a
may impair that interest; and (4) show that the interest is not already adegejatesented by
existing parties.”Butler, Fitzgerald & Potter v. Sequa Coy250 F.3d 171, 176 (2d Cir. 2001).
“Failure to satisfy any one of these reguairents is a sufficient ground to deny the application.”
Security Pacific Mortg. and Real Estate Servs., Inc. v. Republic of Philipgé2$-.2d 204,
208 (2d Cir. 1992) (quotingarmland Dairies v. Comm’r of N.Y. Dep't of Agricultu87 F.2d
1038, 1043 (2d Cir.1988)).

For a party to intervene in a case as of rghsuant to Rule 24(a)(2), that party
must have amterest in the case that i'glirect, substatial, and legally protectable.”United
States v. Peoples Benefit Life Ins., 71 F.3d 411, 415 (2d Cir. 2001) (quotiMgshington
Elec. Coop., Inc. v. Mass. Mun. Wholesale Elec, @22 F.2d 92, 97 (2d Cir. 1990)).
According to the Second Circuit, “[a]n interest that is remote from the subjéetr roithe
proceeding, or that is contingent upon the occurrence of a sequence of events befoneas be
colorable, will not satisfy the rule.Washington Ele¢922 F.2d at 97.

Intervention may also be granted on a permissive basis EaderalRule of
Civil Procedure 24(b). Rule 24(b) provides in part:

On timely motion, the court mgyermit anyone to intervene who
. . has a claim or defense that shares with the main action a



common question of law or fact . . In exercising its discretion

the court must consider whether the intervention will unduly delay

or prejudice the adjucation of the original partiesghts.
Permissive intemntion is thus within the court’s broad discretiSee U.S. Postal Service v.
Brennan 579 F.2d 188, 192 (2d Cir. 1978). In exercising that discretion, acomssder factors
that include ‘the natue and extent of the intervenors’ interests,’ the degree to which those
interests are ‘adequately represented by other parties,” and ‘whether peagkilg $ntervention
will significantly contribute to [the] fuldevelopment of the underlying factual issues in the suit
and to the just and equitable adjudication of the legal questions presemtdedquotingH.L.
Hayden Co. of N.Y., Inc. v. Siemens Med. Sys,,18¢.F.2d 85, 89 (2d Cir. 1986))T he test is
flexible and courts generally look at all of the factors rather than focusinguiyon any one
of the criteria.” Mass. Bricklayerand Mason Funds v. Deutsche AltSecs.273 F.R.D. 363,
365 (E.D.N.Y. 2011).
B. Analysis

1. Plaintiffs’ Breach of ©ntract,Promissory Etoppel and 8§ 34€laims

There is no motion with respect to several of the plaintiffs’ claims. For example,
the contract claims against the BUILD Defendantd the contract claims of eight plaintiffs
against the Forest City Defendants are ndtessed by the motions before me. However, t
Forest City Defendants seekdismisshe 8349 breach of contract, breach of unilateral
contract, and promissory estoppel claims agaitiantic Yards Ca.Brooklyn ArenaFCRGC
andFCE (and the 8§ 349 and promissory estopp@ims against Marshglinade byl1 plaintiffs
who do notdirectly contend that they received (or have no recollection of receiving) promises or

representations that they would receive union jobs upon completing PRIEY.also seelot
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dismissthe 8349claim asserted against Ratndihe Jones Defendants seek to dismiss the § 349
claim assertedgainst them.

Section 349 of the New York General Business Law prohibiteteljtive acts or
practices in the conduct of any business, t@dsmmerce or in the furnishing of any service in
this staté. N.Y. Gen. Bus. Law § 349(a). It autlimes a private cause of action &yyone
injured by a violation othe section See id8 349(h). To establish a prima facie case under 8
349, a plainff must show: (1) the defendasttieceptive acts were direct@dconsumers; (2) the
defendants acts are misleading in a material way; and (3) amyimgsulting from the
defendant acts’® SeeOswego Laborers’ Local 214 Pension Fund v. Marine Midland Bank,

N.A, 85 N.Y.2d 20, 25 (1995). Additionally, “the transaction in which the consumer is deceived
must occur in New York."Goshen v. Mutual Life Ins. Co. of New Y,&8 N.Y.2d 314, 324

(2002). As for the secon@lement of theprima facie case|t‘is not necessary under the statute
that a phintiff establish the defendastintent to defraud or mislead, [and] the statute does

not requie proof of justifiable reliance.Oswego Laborers35 N.Y.2d at 26."[A] plaintiff . . .

must show that #ndefendant engaged in a material deceptive act or practice that caused actual
.. .harm” only if she is seeking compensatory damadyks.

New York law requires a moving party to establish the following elements f
breach of contract clainfl) the eistence of an agreement; (2) adequate performance of the
contract by the plaintiff; (3) breach of contract by the defendant; and (Ggedsnsee Eternity
Global Master Fund Ltd. v. Morgan Guar. Trust C875 F.3d 168, 177 (2d Cir. 2004'A

cause of etion for promissory estoppel under New York law requires the plaintiff to prowe thre

3 In an order dated June 18, 2012phcludedhat the plaintiffs met the first requirement for

establishing a prima facie case under § 349 because they adequately allegeste¢temnsumers of a training
program. See Apple v. Atirards Dev. Cg LLC, 11-CV-5550, 2012 WL 2309028 (E.D.N.Y. June 18, 20128
38, at 79. | declined to hold that § 349 cannot apply in the employment coritext.
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elements: (1) a cleand unambiguousromise; (2) reasonable and foreseeable reliance on that
promise; and (3) injury to the relying party as a result of the reliarikCaye v. Grossmar202
F.3d 611, 615 (2d Cir. 2000).

The Forest City Defendants argue that becadggaintiffs testified that they
either did not receive or have no recollection of receiving any promises froendkesndants
that in return for completing the PATP, they would receive union memberships and/drtjuds a
Atlantic Yards sitetheclaims of tlose plaintiffs must be dismissed. Plaintiffs counter that
promises were in fact made te#eplaintiffs, several of whom attended the orientasession
at which according to other plaintiffs who were also presklatishall promisd PATP
participants union jobs. Moreovéheseplaintiffs argue that theirlaims against the Forest City
Defendants are validecause Caldwell also made firemises to themrand he acted as an agent
of the Forest City Defendants.

Defendants contend that Caldwell cannot be considered an agent of the Forest
City Defendants because he “was advised by Forest City as early as Jutiea? ®0T P
participants could not receive union membership simply as a result of completPyThRe’
FCD Memo. at 22 n.7 (citing Caldwell Dep. at 197-20)countering this argumentlaintiffs
contend both that it depends on Caldwell’s credibility, which they promise to attack, aitdstha
contradicted by theontract executed by Caldweti{ behalf of BUILD) and Forest City Ratner
Companies’ General Counsster Forest City allegedly tol€aldwell that PATP graduates
would not be getting jobs. P. Opp. at Zthe contracprovides that PATP participants who
successfully complete the program “will enter an apprenticeship in a adistrtrade” and

“will feed the approximate 120 openings allocated to Brooklyn by the Building Qohstr
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Trades Council” or fill “openings accessible through . . . BUILD and its corppeateer, Forest
City Rather Companies.FCD Memo., Ex. 1 at 1881.

The question whether Caldwell was an agertheforest City Defendants cannot
properly be resolved as a matter of lawju#y that haghe benefit ofinter alia, seeing and
hearing Caldwel$ testimony will determine the facts that bear on the agency. i&uoelarly, to
the extent the plaintiffs’ claims are based on Mar&halleged statementa jury will determine
if the promises were mat@sd on, among other things perhaps, the testimony of those who
were present. Thiatter groupwill presumably include plaintiffs who will testify that promises
were made, and | see no reason why other plaintiffs who cannot recall such pstriddde
caegorically precluded from relying on the testimony of those who do.

| grant the motion to dismiss the plaintifs349claims against Ratneand the
Jones DefendantsThe plaintiffs’acknowledge that they have asserted such a claim against
Ratnerse2 P. Opp. at 28, but do not address his or the Jones Defenal@pisiens for
dismissal. Accordingly, theselaims aredeemed abandoned and are dismis§&ak, e.gRet.
Bd. of Policemen’s Annuity & Ben. Fund of Chi. v. Bank of N.Y. Mdllon11CV-5459
(WHP), 2012 WL 1108533, at *8 (S.D.N.Y. Apr. 3, 201Rjbouin v. CA, Ing.No. 09CV-3336
(DRH) (AKT), 2012 WL 1118629, at *9 (E.D.N.Y. Mar. 31, 201Ripton v. Cnty. of Orange,
N.Y, 315 F. Supp. 2d 434, 446 (S.D.N.Y. 2004) (“This Court may, anerginwill, deem a
claimabandoned when a plaintf#ils to respondo a defendant’s arguments that the claim
should be dismissed.”).

2. The FLSA and NYLL Claims
The FLSA applies to an “employer,” which includes thtasing directly or

indirectly in the nterest of an employer in relation to an employee.” 29 U.S.C. § 262@);
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also Barfield v. N.Y. City Health & Hosps. Cqrp37 F.3d 132, 140 (2d Cir. 2008). In order to
effectuate the remedial purposes of the thet FLSA’s broad definitions cover parties who
might not qualify under a strict application cdditional agency law principleBarfield, 537
F.3d at 141 (citingNationwide Mut. Ins. Co. v. DardeB03 U.S. 318, 326 (1992)Both federal
regulations and Second Circuit precedent “recognize the possibility oéjopibymenfor
purposes of determiningLSA responsibilities.”ld.; see als®9 C.F.R. § 791.2(a).

The Supreme Couhtasadopted an “economic reality” test for determining who
qualifies as an employer under the FL$/See Barfield537 F.3d at 141 (citinGoldberg v.
Whitaker House Coop., InB66 U.S. 28, 33 (1961)). Rather than a single test, however, the
economic reality test has involved “different sets of relevant factors basbd tactual
challenges posed by particular casdsl.”at 142. [&cisions have identified different factors,
while emphasizing that those factors were not exhaus8ee.idat 14243. Ultimately,
“employment for FLSA purposes [is] a flexible concept to be determined seagaase basis
by review of the totality of the circumstancedd. at 141-42.

The Second Circuit hagticulated various factothat informthe evaluation of
the economic realities in a given cadéney includewhether the alleged employer (1) had the
power to hire and fire the employees, (2) supervised and controlled employee heatkles or
conditions of employment, (3) determined the rate and method of payment, and (4neinta
employment recordsCarter v. Dutchess Community Colle@85 F.2d 8, 12 (2d Cir. 1984)n
Zheng v. Liberty Apparel Companyheldthat satisfyingCarter's test for “formal control” over

workers is sufficient but not necessary to establish joint employneeatbe an entity that lacks

4 | do not address the NYLL separately from the FLSA except where expéiditsessed by the

parties. The NYLLS definitions & nearly identical to the FLSA’seeN.Y. Lab. Law § 2(7)and courts use the
same tests to determine joint employmemder both the NYLL and the FLSAge, e.gWilk v. VIP Health Care
Servs., Inc.No.10-CV-5530 (LG) (JMA), 2012 WL 560738, at *6 n.9 (E.D.N.Y. Feb. 21, 2012).
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formal control may nevertheless exercise “functional control,” as reflectetk lImprexclusive
factors: (1) whether the purported joint employer's premises and equipmeniseerfor
plaintiffs’ work; (2) whether plaintiffs belonged to an organization that could or did shift as a
unit from one putative joint employer to another; (3) the extent to which plaintifizrped a
discrete job that was integral to the purported joint employer's processdotcpon; (4) whether
responsibility under the contracts could pass from one vendor to another withtteugl
changes; (5) the degree to which the purported joint employer sgukplaintiffs’'work; and
(6) whether plaintiffs worked exclusively or predominantly for the purported gonmtioyer.
355 F.3d 61, 722d Cir.2003). A court isalso free toconsider any other factoitsdeems
relevant to its assessment of the economic realities 4t 71-72°

Stripped of hyperbolehe plaintiffs’ argumenthat the Forest City Defendafits
and BUILD were joint employers for the purposes of the FLSA andlifid_ relies on
numerous interactiongoint actionsand shared motivations among thdséendants.The
plaintiffs have adduced facts that reasonably support the inferences thatetbteCriyr
Defendants created and funded BUILD; that together they created the PATRmpribgitethe
Forest City Defendants were intimately involved in the design, admimnstratd

implementation of that program; and that BUILD and the PATP program, and the goodyvill the

° The Department of Labor’s regulations regarding joint employment pradditional guidance.

They identify some situations where “a joint employment relationgéigerally will be consiered to exist.” 29
C.F.R. §8791.2(b). These situations are:

(1) Where there is an arrangement between the employers to share the emptoyeass, as, for
example, to interchange employees; or

(2) Where one employer is acting directly or indirectlyhia interest of the other employer (or employers)
in relation to the employee; or

(3) Where the employers are not completely disassociated with respect to theneemp of a particular
employee and may be deemed to share control of the employee, diréotlirectly, by reason of the fact that one
employer controls, is controlled by, or is under common control with the ethgloyer.

Id. (footnotes omitted).

6 In this paragraph “Forest City Defendants” refers only to the corporatie®im that goup; the
status of Ratner and Marshall as “employers” for the purposes oE 8 €laim is discussed below.
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were created to generate, were an integral compohéme success of the Atlantic Yards
project, which at the time was facing strong opposition from some segments of thmding
communitiesA rational jury could find from the facts advanced by the plaintiffs that the
economic reality was thieorest Ciy DefendantandBUILD were joint employers of the
plaintiffs.

Ratner and Marshall both seek dismissal of the FLSA and NYLL claims against
them on the ground that a jury could not find that they personally were the plagmiffloyers.
The same “economic reality” test discussed above applies to the determinatioetioér a
manager or owner of a company that employs a plaintiff is also an “emploger the FLSA.
Irizarry v. Catsimatidis 722 F.3d 99, 104 (2d Cir. 2013).

Evidence that an individual is an owner or officer of a company, or otherwise
makes corporate decisions that have nothing to do with an employee's function, is
insufficient to demonstrate “employer” status. Instead, to be an “emplayer,
individual defendant must possess contn@r a company's actual “operations” in

a manner that relates to a plaintiff's employment. It is appropriate ... to require
some degree of individual involvement in a company in a manner that affects
employmentrelated factors such as workplace conditiors @perations,

personnel, or compensation—even if this appears to establish a higher threshold
for individual liability than for corporate “employer” status.

A person exercises operational control over employees if his or her role within the
company, anthe decisions it entails, directly affect the nature or conditions of

the employees' employmertithough this does not mean that the individual
“employer” must be responsible for managing plaintiff employeas indeed,

that he or she must have directly come into contact with the plaintiffs, their
workplaces, or their schedules—the relationship between the individual's
operational function and the plaintiffs' employment must be closer in dégmee t
simple but—for caugtion. .. [T]he answer in any particular case will depend, of
course, on the totality of the circumstances ...

Id. at 109-110.
Applying this standard to the facts in the record, | grant Ratner’s motiatebut

Marshall's. The facts on which plaintffdydo establish Ratner’s individual liability which
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include a brief discussion of the PATP program with the Brooklyn Borough Presidehktthe
requisite relationship to the plaintiffs’ alleged employment. On the other hang,cojud
reasonably fid that Marshall was centrally involved in BUILD’s programmatic activjizesl
specifically the PATP. According, her motion to for summary judgment disrgifsnFLSA
and NYLL claims against her individually is denied.

The BUILD Defendants contend that BUILD is exempt from coverage under the
FLSA because it is a ndor-profit organization with no commercial activities. The FLSA
covers enterprises engaged in commerce, and as defined in the staarteegrisé must
performactivities “for a commoibusiness purpose.” 29 U.S.C. 88 203(r), 206(a), and 207(a);
seealso Tony & Susan Alamo Found. v. Sec’y of La#ddd U.S. 290, 306 (1985).his claimed
exemption from liability implicates the same factual dispute that precludes a det@mas a
matter of law of the question whether the Forest City Defendants and the BUILD defenda
were joint employers. Viewed in isolation, BUILD’s creation and operation afrang
program to assist members of the Downtown Brooklyn communities obtain job skills (and,
eventually, jobs) hardly supports the argument that it was an enterprise engage @rgamm
But a jury could reasonably find that the Forest City Defendants had such contribleover
creation, operation and existence of BUILD that, in essence, BUILD and theé prdgram and
goodwill they were intended to foster in the local communities were integral tortimeezacial
success of the Atlantic Yards project itself, that is, that their activities weoemed for that
common business purpose.

The clasroom training portion of the PATP, howewahich preceded the
plaintiffs’ work at the Staten Island site, is not compensable under the. FO®& Supreme

Court has defined ‘work’ to include ‘physical or mental exertion . . . controlled or rddujrtée
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employer and pursued necessarily and primarily for the benefit of the emafal/bis
business.” Blair v. Wills, 420 F.3d 823, 829 (8th Cir. 2005) (quotifhgnn. Coal, Iron & R.R.
Co. v. Muscoda Local No. 12321 U.S. 590, 598 (1944(cited inVelezv. Sanchez693 F.3d
308, 330 (2d Cir. 2012)). eseral plaintiffs testified that they benefitted from the classroom
training they received in the PATP, and no one could reasonably dispute that they received
valuable job training. In the face of that adity, it cannot reasonably be said tHa tlefendants’
generainterestin the existence of the PAT#ogram is enough for a jury to conclude that
plaintiffs pursued their training necessarity and primarily for the beofettite defendants.

Furthermorethe classroom portion of the PTAP is not compensable under the
Portatto-Portal Act, which provides:

[N]Jo employer shall be subject to any liability or punishment under

the [FLSA] on account of the failure of such employer to pay an

employee. . . for or on account of . . activities which are

preliminary to or postliminary tfthe principal activity or activities

which such employee is employed to perfhmich occur either

prior to the time on any particular workday at which such

employee commencest subsequent to the time on any particular

workday at which he ceases, such principal activity or activities.
29 U.S.C. 8§ 254. The Supreme Court, in the companion caSésiér v. Mitche)I350 U.S.
247 (1956), anditchell v. King Packing C9.350 U.S. 260 (1956heldthat the term “principal
activity or activities” included “activities which are ‘an integral and indispérfe part’ of the
principal activities.” Steiner 350 U.S. at 253In Steiner the Court held that workers’
showering and chmging clothes while at a plant where toxic chemicals were extensively used
were integral and indispensable to the workers’ principal activities and thecefopensable.
Id. at 253-54. IrKing Packing the Court held thanifemeris sharpening their knives outside of

work hoursin a meatpacking plant was indispensable to the principal activity. 350 U.S. at 262-

263.
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The plaintiffs argue that tHeATP classroontraining was not “preliminary” to
their princi@l work because the classroom “training o¢@d] weeks before” thawork. P.
Opp. at 21. The First Circuit applied thortatto-Portal Act to classroom time Ballou v.
General Electric Cq.433 F.2d 109 (1st Cir. 1970T.he court held that class time requifed
“work training” outsde the employees’ 4Bour workveek was preliminary or postliminary to
their regular activity 433 F.2d at 110ln Atkins v. General Motor Corphe Fifth Circuit
examinedBallou and foundhat trainingthatrequired workers to perforserviceswhich had no
relaion their regular, principal work was compensable:

While study to perform a job may be preliminary or postliminary

to that activity,study unrelated to the employee’s present joibis

preliminary or postliminary to that activity. The PostalPortal

Act does not apply, and the time may or may not be compensable.

We think that any other interpretation would lead to exclusions

under the Act that Congress never intended.

701 F.2d at 1130.

This case presents a different employment corfitert Ballou andAtkins The
plaintiffs heretook part in the classroom portion of the PTAP program before working at the
Staten Island site and in preparation for allegedly promised union work. ThuoBds®om
study was related to fute work, but that does naltterthe fact that the classroom training was
preliminary to the future principal work. Moreover, the classroom training, wbit$isied of a
life skills class based on the bobke Seven Habits of Highly Effective Peagid “basic
lectures about construction techniques,” weagherintegral anchor indispensable to the
primary hands-on work to follow.

Pursuant to the NYLL, the BUILD Defendants are not liable for the first 1&svee

of the 15week PATP.12 N.Y.C.R.R. § 142-3.12(c)(6) provides that participants in a bona fide
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nonprofit work training program such as the PATP are “learners” for thdl@raveeks of the
program and thus not employees:

(i) The term learner means a person in a nonprofitmaking

institution who is participating in a bona fitlining program for

an occupation in which such person is employed, the required

training period for which is recognized to be at least two weeks.

(i) A bona fide training program is one which must involve either

formal instruction or ofthejob trainirng, during a period when the

learner is entrusted with limited responsibility and is under

supervision or guidance.

(i) No person shall be deemed a learner at an institution in an

occupation for which he or she has completed the required

training; and imo case may a person be deemed a learner in such

an occupation at an institution after 10 weeks of such training,

except that a person may be deemed a learner for a longer period if

the commissioner finds after investigation that for the particular

occupaibn a minimum of proficiency cannot be acquired in 10

weeks.

Finally, | conclude thatas a matter of lavthe Jones Defendants were not joint
employers of the plaintiffs. When it comes to determining employer statusthedeltSA,
control is key. At first blush, a review of the vario@arter andZhengfactorssupports an
inference that the Jones Defendants dawynificant degree of control over the plaintiffs: they
supervised the plaintiffs and controlled their work and the conditions of emplopiritie
Staten Island site; it was their worksigadtheir equipment was used for the plaintiffs’ work;
andthe PATP was effectively shifted their worksitefor its hands-on componenBut there is
no genuine issue with regard to the facts that detnate &undamentalack of control on the
part of the Jones Defendants over the operation of the PATP program. They stepped in to
provide the venue for the hands-on portion of the training only after the other defendants’
experienced difficulty in secung a site for it. The recorcconclusively establishdébat he

activitiesof the Jones Defendants were controlled by the other defendants. Fnatmibee

selection of the work site, to tliecisionnot to compensate the plaintiffs, to the decision to shut
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down the hands-on trainiregtogetherall meaningfuldecisionsvere maddy the other
defendants. The Jones Defendants did not sieleparticipantsvho worked at the Staten Island
site,did not maintain records, could not fttee participantsand had no say over how long the
plaintiffs would workthere They did not exercise common control over the hands-on
component of the PTAPThe economic realitiesompel the conclusion that the Jones
Defendants weraotjoint employers of the plaintiffs.
3. Unjust Enrichment Claim

To make out a claimnjust enrichmentnder New York law, laintiff must
establishthat: (1) the defendant benefitted; (2) the benefit came at the plainfféases; and (3)
“equity and good conscience require restitutioBeéth Israel Med. Ctr. v. Horizon Blue Cross &
Blue Shield of New Jersey, Ind48 F.3d 573, 586 (2d Cir. 2006)T he theory of unjust
enrichment lies as a quasdntract claim’ and contemplates ‘an obligation imposed by equity to
prevent injustice, ithe absence of an actual agreement between the parti&sorgia Malone
& Co., Inc. v. Riederl9 N.Y.3d 511, 516 (2012) (quotitidT Corp. v. Morgan Stanley Dean
Witter & Co, 12 N.Y.3d 132, 142 (2009)). Proof of an enforceable contract, either oral or
written, precludes recovery under the theory of unjust enrichnge.Goldman v. Metropolitan
Life Ins. Co, 5 N.Y.3d 561, 572 (2005) (Hie existence of a valid and enforceable written
contract governing a particular subject matter ordinarily precliebes/ery in quasi contract for
events arising out of the same subject matter.”).

The Jones Defendants argue that the “Off Site Hands on AgreéseeffCD
Memo, Ex. Fwhich wassigned byall PATP participantsvho worked athe Stated Island site,
bars tle plaintiffs’ unjust enrichment claim. The agreement provided that workersl woul

“participate in arunpaidinternship for the purposes of hands on experience to engage in
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activities related to construction work.” Jones 56.1 {eBiphasis added)As such, the Jones
Defendand contend that the issues “in dispute are governed by an express contract” siheh that
plaintiffs may not maintain their action for unjust enrichment. JD Reply at 6 (nitatnitted).
Plaintiffs argue in response that the caant is unenforceabler failing to
provide compensation in return for plaintiffs’ work. However, as discussed earlieg, in t
training context, lack of compensation is allowable where the “work” in question was
preliminary to but not integral or indispensable to other principal work activitiesedver, the
plaintiffs based theicomplaint on an earlier contract in which they are allegedly promised union
membership, as opposed to monetary compensation, in exchange for their particighe
PATP. The plaintiffs’ unjust enrichment claim is barred by the existence of an exqmesact
and denied.
4. TheMotion to Intervene
Michael Thomas has not satisfied the requiremémtgither intervetion as of
right or permissive interventiorfirst, with respect to timeliness, a district court has discretion to
evaluate the timeliness of a motion to intervene in light of “all the circumstancdadimg“(1)
how long the applicant had notice of the interest before it made the motion to int¢&yene
prejudce to existing parties resulting from any delay; (3) prejudice to the applidaetifiotion
is denied; and (4) any unusual circumstances militating for or against a fofdingeliness.”
United States v. Pitney Bowes, |25 F.3d 66, 70 (2d Cir. 1994).
Thomas claims that he was unaware of the instant litigation until December 2013
and he filed his motion to intervene three months later. Even assuming the truth ofrhi$ clai
find that the timeliness requirement is not metause permitting Thaas to intervene at this

late stage would result isignificant prejudice to existing parties. This litigation has been
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pending foralmost thregears. The parties have concluded fact discovery and all but concluded
expert discovery. Thomas requests an extension of time for discovery, but | fina et f
delay at this point will cause substantial prejudice to the existing partieseoier, Thomas
asserts that his claims are “unique.” “[C]ase law is clear that if an intervenopttem
introduce collateral issues in a proceeding, a court may be justified in denyioigpa to
intervene based on undue delay or prejudi¢el’C. v. First Capital Consumer Membership
Servs., InG.206 F.R.D. 358, 366 (W.D.N.Y. 2001) (citiitpe Great Atlantic & Pacific Tea Co.,
Inc. v. Town of East Hamptph78 F.R.D. 39, 44 (E.D.N.Y. 1998)).

In addition, Thomasvill suffer minimal prejudice, if any, if his motion to
intervene is denied. He states otherwise but does not specify what prejudideshéfevil The
instant litigation will have no preclusive effect on his clairBgeMarvel Characters, Inc. v.
Simon 310 F.3d 280, 288-89 (2d Cir. 2002). Although Thomas'’s failure to receive notice of the
litigation may militate in favor of a finding of timeliness, having considered his nistion
timeliness in light of all the circumstancesoincludethat he hagailed to satisfy the first
requirement under Rule 24(a). As such, he may not intervene as of righteadiriot cosider
Rule 24(a)s remaining criteriaSeeDisability Advocates, Inc. v. Patersdwo. 03-€V-3209,
2009 WL 5185807, at *6, n. 14 (E.D.N.Y. Dec. 23, 2009). Finalyso conclud¢hat

permissive interventiopursuant to Rule 24(b) would be inappropriatehia tasesince it would
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unduly delay and prejudice the adjudication of the original parties’ rights.
CONCLUSION
The motions for summary judgment are granted in partengdin part, as set

forth above. The motion to intervene is denied.

So ordered.

John Gleeson, U.S.D.J.

Dated: October 27, 2014
Brooklyn, New York

24



