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JACK B.WEINSTEIN, Senior United States District Judge:
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L. Introduction

Defendant Eli Lilly & Company (“Lilly”") moves to dismiss the complaint of plaintiffs
Dyan Moore and Larry Moore (collectively, “Plaintiffs”). Plaintiffs commenced this action
against Lilly in a California state court in November 2010. Since the parties’ moving papers rely
on and make reference to matters outside of the pleadings, the court treated Lilly’s motion as one
for summary judgment, with the parties’ consent. See Fed. R. Civ. P. 12(d); Roth v. Jennings,
489 F.3d 499, 509 (2d Cir. 2007); Global Network Comms. v. City of New York, 458 F.3d 150,

154-55 (2d Cir. 2006); see also March 20, 2012 Hearing Transcript.



The present action is essentially a wrongful death claim. Plaintiff Dyan Moore is the
daughter of Zettie Marshall. Plaintiff Larry B. Moore is the former brother-in-law of Dyan
Moore. Plaintiffs contend that Zyprexa, a drug manufactured by Lilly, caused Ms. Marshall’s
death in December 2005.

For the reasons indicated below, summary judgment against Plaintiffs is granted.

IL Facts

The present case is part of a massive and highly complex multidistrict litigation that has
included claims by individual Zyprexa users, state attorneys general, third-party payors, and
other entities alleging physical or financial injury. Some 30,000 cases have been brought against
Lilly by individual plaintiffs suffering from serious psychiatric problems who were treated with
Zyprexa. These individuals plaintiffs principally allege that Zyprexa caused deleterious side
effects, including excessive weight gain, hyperglycemia, and diabetes; that Lilly misled them and
their physicians about the likelihood of these side effects; and that, had they or their attending
physicians been aware of the risks, they would not have taken Zyprexa. The court has previously
detailed the procedural history and factual background of this multidistrict litigation. See, e.g.,
Mississippi v. Eli Lilly & Co. (In re Zyprexa Prods. Liab. Litig.), 671 F. Supp. 2d 397 (E.D.N.Y.
2009); Blume v. Eli Lilly & Co. (In re Zyprexa Prods. Liab. Litig.), Nos. 04-MD-1596, 06-CV-
2782, 2009 WL 3596982 (E.D.N.Y. Oct. 20, 2009). See generally Amalea Smirniotopoulos,
Note, Bad Medicine: Prescription Drugs, Preemption, and the Potential for a No-Fault Fix, 35

N.Y.U. Rev. L. & Soc. Change 793, 813-19 (2011) (describing similar mass drug litigation).













































