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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________ X
PHYLLIS SMITH, :

Plaintiff,

-against : OPINION AND ORDER
: 11€V-5627(DLI)

MICHAEL J.ASTRUE Commissioner of
Social Security :

Defendant :
________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Plaintiff Phyllis Smith (“Plaintiff’) filed an application for disability insurance benefits
(“DIB”) under the Social Security Act (tHéct”) on February 26, 2008(R. 89-90.) By a
decision dated October 29, 2009, Administrative Law Judge Dominic Cdfresi‘ALJ")
concluded that Plaintiff was not disabledthin the meaning of the Act.(R. 9-24) On
September 202011, the ALJs decision became the Commissioadinal decision when the
Appeals Council denieBlaintiff's request for review(R. 1-4)

Plaintiff filed the instant appeal seeking judiciatieav of the denial of benefiggursuant
to 42 U.S.C. § 405(g). The Commissiomeovesfor judgment on the pleadings, pursuant to
Fed. R. Civ. P. 12(c), seeking affirmation of the deniddenefits. (SeeDocket Entry No.10.)
Plaintiff crossmovesfor judgment on the pleadingseeking reversal of the Conmssioners
decision and remand for further proceedings, or, in the alternative, a calculdbemedits. (See

Docket Entry No. 19

1 “R” citations correspond to numbered pages in the certified administrative re@wdket
Entry No. 15.)
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For the rasons setorth below,the Commissionés motion isdenied Plaintiff's cross
motion is grantedo theextent that this matter is remanded for further administrative proceedings
consistent with this opinion.

BACKGROUND

A. Non-Medical and Testimonial Evidence

Plaintiff was born in 1960, graduated from high school in 1979, and obtained a vocational
certificatefrom business school in 1982R. 36,116.) Plaintiffbeganworking as a corrections
officer for the New York City Department of @ectionsin July 1986 andheld that position for
approximately 20 yeargetiring on May 5, 2006. (R. 38, 111) Plaintiff briefly resumed
working as a detention officefrom November 29, 2007 to February 23 2008f left the
position due to her physical condition. (R. 38-39,.111

At the Septembe?9, 2009 hearing?laintiff testified that shes unable to worlas a result
of problems with her knees, back, and ankles. (R. &pgcifically, Plaintiff statedthat she
suffers frompain in her leg, which she rates @ 8 on a 1{oint scale, and buckling iher
knees (R. 4345.) Plaintiff also indicatedhat her pain is aggravatég walkinglong distances
and using stairs. (R. 44.) Plaintiff, who has used a cane sincee2bid®ated that she can walk
for up to 15 to 20 minutes, but would need to rest afterwards for an additional 15 to 20 minutes.
(Id.) In addition to leg pain, Plaintifindicatedshe suffers fronback pain, which she rates as a 9
on a 10-point scale. (R. 46.)

Plaintiff testified that,on an average day, she sits up in bed in the morning because it
hurts for her tolie flat for too long. (R.41.) Plaintiff stated that she iSmainly just

housebound,’and that her daughter prepatesr mealsand performs other household chores



(R. 41, 46) Plaintiff also statedhat she does not drivéoo often; but at times driveso the
supermarket and certain medieglpointments. (R. 41-42.)

Plaintiff currentlydoes nottake any prescription medication for her condition. @?-
40.) Plaintiffnoted that she previously took Celebrex, but stopped duastoomtenstinal side
effecs. (R. 39.) Plaintiff noted that she still takdbuprofen, Advil, Tylenol, and natural herb
medication which provide some relief for her pain. (R. 43.)

B. Medical Evidence

1. Medical Evidence Prior to the Onset Date

On Decemberl5, 2003, Plaintiff began seeing Dr. Ludwig Licciardi, an orthopedic
surgeon. (R. 257-58.) According toDr. Licciardis notes, in April 2003Plaintiff sustained
injuries when abuscollided with herautomobile (R. 257.) Following theccident,Plaintiff
visited several doctorand underwent physical therapy; however, the pain in Plasmtiffck,
right elbow, back, and legs did not improved.X Dr. Licciardi noted that Plaintiff requad a
cane to ambulate. Id;)) Dr. Licciardi reviewed MR of Plaintiff s knees, which revealeal
partial anteriorcruciate ligament*@ACL") tear in the right knee, as well ap@ssible tear of the
pogerior cruciate ligament'PCL"), extensivechrondromalacia, joint effusion, and infrapatellar
tendonitisin the left knee (R. 258.) Dr. Licciardi advised Plaintiff to undergahroscopy.
(1d.)

On February 11, 2004, Dr. Licciardi performed surgery on Pldmtifght knee, which
included PCL and ACL repair, abrasion artHesy of the medial compartmentptchplasty,
arthroscopic synovectomgnd medihand laterameniscal repaits (R. 21315.) In a followup
visit on February 19, 2004, Dr. Licciardi advised Plaintiff to continue to use Bextra and W,icodi

as needed, and strongly recommended that Riadneginphysical therapy. (R. 259.)



On April 8, 2004,Plaintiff returned to Dr. Licciardi, reportindiscomfort in the right
knee and severe pain in the left knee and right elb@v.25960.) Dr. Licciardi reviewedan
MRI of Plaintiff's right elbow which showed evidence of joint effusiofR. 260.) On May 5,
2004, Dr. Licciardi performed rig elbowsurgery, which includedrthroscopy, synovectomy,
joint exploraton and removal of loose bodgnd abrasiorarthroplasty of the radidiead (R.
216-17.) On a May 13, 200#llow-up visit, Dr. Licciardi advised Plaintiff to continue to use
Bextra and Percocet. (R.2% Additionally,Dr. Licciardi advisedPlaintiff to continue using
canein light of Plaintiffs continued complaintsfdeg pain and swelling(ld.)

On June 24, 2004, Plaintiff advised Dr. Licciardi that the condition of her right elbdw ha
improved, but she was now concerned about swelling, pain, and locking of her left knee. (R
282-83.) On July 21, 2004, Dr. Licciardi performed surgery to repair thekiege, which
included arthroscopic synovectomynedal meniscal and lateral meniscal repairs, and
arthroscopic repair of the ACL. (R. 2P8.) Upon discharge, Dr. Licciardi prescribedrcocet.
(R. 24548.) In aJuly 29 2004 follow-up visit, Plaintiff reported experiencing pain, stiffness,
and restricted range of motion in the left knee. (R. 262.) Dr. Licciardi requeasiaatrization
for physical therapy three times a week forifle’s left knee, and opined that Plaintiff was
“still totally disabled. (R. 263.) On August 13, 2004, Dr. Licciardi notbdtPlaintiff reported
“great progress,but still experienced mild swelling and soreness in the left, kesgecially
when on her feet for most of the dayd.Y Plaintiff indicated thatlee would return to fultime
work as a corrections officem August 17, 2004.1d.)

Approximately one year later, on September 1, 2005, Plaintiff viBitedlicciardi again
and complained ofstiffness, pain,and restricted range of motiom the left knege and the

inability to ambulate. (R. 264.) Dr. Licciardi noted evidence of joint effusiand advised



aspirationof theleft knee. (Id.) Dr. Licciardi also recommendehat Plaintiff resum@hysical
therapy and return in six weekdd.

2. Medical Evidence After the Onset Date

I Dr. Licciardi

Following the May 5, 2006 onset daBdaintiff made repeated visits to Dr. Licciarddn
January 5, 2007Plaintiff returned to Dr. Licciardiand reported continuing bilateral knee
problems. (R. 265) Dr. Licciardi noted that Plaintifétill walked with the aid of a caneld()
Dr. Licciardi opined that Xays revealed degenerative arthritic changes in both knees, as well as
calcification of the left knee lateral collateral ligamenid.)( Dr. Licciardi aspirated Plaintif$
left knee and injected it with Marcaine and Deyedrol. (d.) Dr. Licdardi also prescribed
Vicodin and Celebrex and sought auibation for MRIs for both knees. (R. 265-66.)

On February 5, 2007, Plaintiff returnedo. Licciardiand reportedsome mild paihin
her knees, but did not complain of instability. (R. 26®}. Licciardi noted that Plaintifs
insurance companyiad denied coverage for the MRI of Plaingffright knee. I¢l.) Dr.
Licciardi prescribed Mobi@and encouraged Plaintiff to do home exercisgd.) On December
31, 2007, approximatelyen monthslater, Plaintiff returned to Dr. Licciardi complaining of
bilateral knee pain, with more severe pain in her right knee. (R6264 An examination of
Plaintiff's right knee revealed locking, swelling, limited range of motion, positive M@yisr
sign, crepitus, andnedial joint line tenderness(R. 264.) Additionally, Plaintiffs left knee
exhibited swelling and tende¥ss along the medial joint lired intermittent locking. Id.) Dr.
Licciardi noted that Plaintif6 ambulation remainddnited andshecontinued to usacane, but

thatsheno longer ook medication. (R. 264.Pr. Licciardi aspiratedPlaintiff's rightkneeand



injected Dep-Medrol and Marcaine, prescribed Vicodin and Celebrex, and requested
authorization for bilateral knee MRIs. (R. 265.)

On January 10, 2008 and January 14, 2008 Licciardi detailed his findings fothe
bilateral knee MRIs (R. 27677.) As to the left knee, Dr. Licciardi noted maceration of the
body of the medial meniscus with an oblique tear in the posterior horn, advanced degenerat
changes in the mediabmpartment, marrow hyperemia, edema medial femoral condgidial
tibial plateau, and moderate joint effusion. (R. 276.) As to the right knee, Dr. Hicotded a
tear in the posterior horn to the medial meniscus, moderate joint effusion, and tendadera
advanced degenerative changes in the medial joint space. (R. 277.)

On February 4 2008, Plaintiff returned to Dr. Licciardi complaining of paiswelling,
and restricted nton in both knees. (R. 26®&/.) Dr. Licciardi prescribed Naproxen and
recommendedarthroscopy on both knees; Plaintiff stated she would consider surgery, but
indicated she waSworried about missing work. (R. 267.) Dr. Licciardi opined that Plaintiff
was still disablediue to the April 2008ar accident and advised her to lgdpr Social Security
disability. (Id.)

On March 31, 2008Dr. Licciardi once again opined that Plaintiff was disablgdt.)
Additionally, after Plaintiff complained of upset stomach from taking NaproxenLiDciardi
re-prescribed Mobicand notedthat Plaintiff still remained disabled(ld.) On May 6, 2008,
Plaintiff complained of severe pain in both knees and reported that she could kohadl
difficulty climbing stairs, and experienced pain and stiffness with prolongeagsi (R. 2698
Dr. Licciardi againrecommended arthroscopy on both kneed advisedPlaintiff apply for

disability. (Id.)



On June 4, 2008, Plaintiff underwestirgery on herright knee, which involved
arthroscopy, partial medial meniscectonapnd chondroplasty athe medal femoral condyle,
trochlea, and patella. (R. 252.) Plaintiff followed up with Dr. Licciardiapproximately one
week later on June 12, 20@8dreported that she was niatking antiinflammatories and had
stoppednarcoticmedication due to constipation{R. 26970.) Plantiff alsoreported*minimal
pain’ and indicated that theeverity of the pain had imgpved aftersurgery. (R. 269.)Plaintiff
alsoindicated that she still wished to undergo arthroscopy for the left knee due taiedpgin
(R. 270.) Dir. Licciardi prescribed Celebrex and indicatedRieintiff hadno history of gastric
side effects with that medication. (R. 269.) Dr. Licciardi requested authorization for physical
therapy and opined that Plafhremained totally disabled.ld.)

On July 10, 2008, Plaintiff reported to Dr. Licciardi that hght knee pain waSmuch
bettef since surgery, bustill reported having left knee pain and instability. (R.-Z10)
Plaintiff reportedthat she went to physical therapy once, lmgw was performing stretching and
strengtheningexercises at home. (R. 270.) Dr. Licciardi prescribed Celebrex, and plaintiff
declined a physical therapy referralld.Y Although Plaintiff wished to scheduleft knee
surgery, Dr. Licciardi recommended continueshabilitation of the rght knee given that
Plaintiff' s gait was still slightly antalgic.Id.)

On April 16, 2009, Plaintiff returnedtDr. Licciardi stating that herght knee was
feeling“much lkettef’ since surgery, but that she still has intermittent pain; Plaals&reported
that she felpain and instability in her left knee and to&#vil on an as needed basis. (R. 271
72.) Dr. Licciardi discussed variaitreatment options with Plairtifout Plaintiff advised that

she“wish[ed] to hold off due to financial reasons.” (R. 271.)



On May 8, 2009, Dr. Licciardi noted that Plaintifhade heroic attempgtst returning to
work, but wasunableto perform her duties due to severe pain in her knees. (R732)2
Plaintiff complained of right arm weakness, limited range of movement in the eigbw,
limitations with ambulation and bilateral ankle pain. (R. 272Dr. Licciardi opined that #re
was a high likelihood Plairff would need further surgical intervention, including joint
replacements in both knees as well as fuauitleroscopies for the right elbow. (R. 273.)

OnJune 3, 200Rlaintiff reported that her right knee was feeling better, but that she still
had painin her left knee, which Plaintiff indicated was buckling more than in the past and
affecting her daily lifestyle. (R. 273.pr. Licciardi advised Plaintiffto ice the kneeand ke
Aleve on an asieeded basis(ld.) Dr. Licciardi alsorecommended surgery adéhgnosedeft
knee medial meniscal tear and right knee status post arthrosddpy.N¢ significant changes
were eported in follow ups visits through August 2009. (R. 273-75.)

In a note dated September 16, 2009, Dr. Licciardi stated that Plaintiff was undardi
for an orthopedic condition and wgsermanently disablédrom any type of work. (R. 300.)

il. Dr. Chang

On May 19, 2008, Dr. Benjamin Changnsultatively examinedPlaintiff at the request
of the Social Security AdministrationDr. Chang diagnosed chronic mechanical lower back
pain, bilateral kne@ain (status post arthroscopuargeries and osteoarthritis), and obesity. (R.
186.) Dr. Chang opined that Plaintiff could lift and carry 20 pouncisasionallylift and carry
10 pounds frequentlyandstand and walk four hours out of an etglour workday, with breaks
every 30 minutes. 1d.) Additionally, Dr. Chang opined that Plaintiff could sit without

restriction and could kneekquat,and climb stairs occasionally(R. 18687.) He alsoopined



that Plaintiff required a cane for short and long distance ambulation and om uesai, but
did not need an assistive device for ambulation. (R. 187.)
ii. Dr. Nour

On January 28, 2010, Dr. Mohamed Nour, an orthopedist, consultatively examined
Plaintiff at the request of Plaintiff attorneys and completed a report that was submitted to the
Appeals Council. (R. 1481.) In additiorto physically examining PlaintifDr. Nour reviewed
bilateral knee MRIs from 2003 to 2008, and surgical reports of Pl&n#fi04 and 2008 right
kneesurgeries 2004 right elbowsurgery and 2004 left knesurgery (R. 15152.) Dr. Nour
observed that Plaintiff had trouble dressing and getting on and off of the examinalgocaald
not take any steps on heels or toes, and could not squat down. (R. 151.) Dr. Nour diagnosed
chronic cervical sprain/strain post trauma, chrdmimbar sprain/strain post trauma, internal
bilateral derangement of the elbows and knees, and inaraaigement of the left ankle. (R.
152.)

Dr. Nour completed a Multiple Impairment Question ahehtified clinical evidence of
limited motion in thecervicalspine, lumbar spine, elbows, knees, and left atildéesupported
thediagnosis (R. 153.) He also noted that the MRI tests supportedidigmosis (R. 154.) Dr.
Nour opined that Plaintiff was able to sit four hours total and stand/walk less than onetalour
in an eighthour work day. (R. 155.) He further opined that Plaintiff would need to get up and
move every 15 minutes when sittingndthat Plaintiff would not be able tsit again for 15
minutes. (R. 15%6.) He reported that Plaintiff could lift and carry no more than five pounds.
(R. 156.) Healso indicatedthat Plaintiff would have significant limitations in repetitive
reaching, handling, fingeringr lifting, and further, that she was essentially precluded from

grasping, turning, and twisting objectsd.)



Dr. Nourestimated that Plaintiff would likely be absent from worére tharthree times
per month as a result of her condition. (R. 159.) Dr. Nour also opined tfat regards
disability, the paent is totally anghermanently disablet.(R. 152.)

DISCUSSION

Standard of Review

Unsuccessful claimants for disability benefits under the Act may bring taon ao
federal district court seeking judicial review of the Commissienéenial of their benefits
“within sixty days after the mailing . . . of notice of such decision or within such furtherais
the Commissioner of Social Security may allfowd2 U.S.C. 88 405(g)383(c)(3) A district
court, reviewing the final determination of the Commissioner, must determine whbthe
correct legal standasdvere applied and whether substantial evidence supports the deS8smon.
Schaal v. Apfell34 F.3d 496, 504 (2d Cir. 1998). The former determination requires the court
to ask whethetthe claimant has had a full hearing under the [Commissg]negubtions and
in accordance with the beneficent purposes of the Aeéthevarria v. Séy of Health & Human
Servs, 685 F.2d 751, 755 (2d Cir. 1982) (internal quotations omitted). The latter determination
requires the court to ask whether the decision is supportégumh relevant evidence as a
reasonable mind might accept as adequate to support a conéluRichardson v. Peralegl02
U.S. 389, 401 (quotinGonsol. Edison Co. v. N.L.R,B05 U.S. 197, 229 (1938)).

The district court is empowerétb enter, upon the pleadings and transcript of the record,
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Security, with or without remanding the cause for a reheéridg@. U.S.C. § 405(g). A remand
by the court forfurther proceedings is appropriate wh¢me Commissioner has failed to provide

a full and fair hearing, to make explicit findings, or to have correctly apghie . . . regulations.”
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Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to the
Commissioner is also appropridfev]here there are gaps in the administrative reCoRlosa v.
Callahan, 168 F.3d 72, 83 (2d Cir. 1999) (quotisgbolewski v. Apfeb85 F. Supp. 300, 314
(E.D.N.Y. 1997)). ALJs, unlike judges, have a dutyatfirmatively develop the record in light
of the essentially neadversarial nature of the benefits proceedingsejada v. Apfell67 F.3d
770, 774 (2d Cir. 1999).

I. Disability Claims

To receive disability benefits, claimants must“idésabled within the meaning of the
Act. See42 U.S.C. § 423(a), (d). Claimants establish disability status by demonstnating a
“inability to engage in any substantial gainful activity by reason of any aigddeterminable
physical or mental impairment . . . which hasddsbr can be expected to last for a continuous
period of not less than 12 months42 U.S.C. § 423(d)(1)(A). The claimant bears the initial
burden of proof on disability status and is required to demonstrate disabitlity Syapresenting
“medical signgnd findings, established by medically acceptable clinical or labordiagypostic
techniques,”as well as any other evidence the Commissioner may require. 42 U.S.C. 8§
423(d)(5)(A); see also Carroll v. Ség of Health & Human Serys705 F.2d 638, 6422d Cir.
1983).

ALJs must adhere to a five-step inquiry to determine whether a claimardildedisinder
the Social Security Act as set forth in 20 C.F.R. 8§ 404.1520. If at any step thend4.dHat the
claimant is either disabled or not disabled, ihguiry ends there. First, the claimant is not
disabled if he or she is working and performitgubstantial gainful activity. 20 C.F.R. 8
404.1520(b). Second, the ALJ considers whether the claimant hasvare impairmerit,

without reference to ageducation or work experience. Impairments ‘@aeveré when they
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significantly limit a claimaris physical or mentdlability to conduct basic work activitiés.20
C.F.R. § 404.1520(c). Third, the ALJ will find the claimant disabled if his or her impat
meets or equals an impairment listed in AppendiS&e20 C.F.R. § 404.1520(d); 20 C.F.R. pt.
404, subpt. P, app. 1.

If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimants residual functional capacityRFC’) in steps four and five. 20 C.F.R. § 404.1520(e).
In the fourth step, the claimant is not disabled if he or she is able to péniash relevant
work.” 20 C.F.R. 8§ 404.1520(e). Finally, in the fifth step, the ALJ determines whether the
claimant couldadjust to other work existing in the national economy, considering factors such as
age, education, and work experience. If so, the claimant is not disabled. 20 C.F.R. §
404.1520(f). At this fifth step, the burden shifts to the Commissioner to dentertsiaa the
claimant could perform other worlSeeDraegert v. Barnhart311 F.3d 468, 472 (2d Cir. 2002)
(citing Carroll, 705 F.2d at 642).
II. ALJ’s Decision

The ALJ followed the fivestepprocessand determinethat Plaintiffhad theRFC for at
leastsedentary work, andherefore, wasot disabled. R. 14-23) At step one, the ALJ found
that Plaintiff has not engaged in substantial gainful activity siN@y 5, 2006, the date she
allegedly became disabledR. 14.) The ALJ characterized Plaintefbrief return to workfrom
November 2007 to February 2008 as an “unsuccessful work atterfgh).” At step two, the ALJ
found that Plaintiffs internal derangements and degenerative changes in bilateral knees, back
condition, and obesity qualified as severe impairmentR. 15.) At step three, the ALJ
determined that Plaintiff impairments, individual or combined, did not meet one of the

impairments in Appendix 1.1d.)
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At step four, the ALJ concluded that Plaintiff could not perform past relevant work as a
corrections officer or detention officer, but had the RFC to perfoiernat sedentary work and a
wide range of light work.(R. 15-22.) In reaching this conclusion, the Algave the opinion of
Dr. Chang, a consultative examer, ‘considerable weiglit, but gave theopinion of Dr.
Licciardi, Plaintiff s treating physiciartlittle weight” (R. 19.) Additionally, the ALJ found
that Plantiff’s testimony concerning the intensity, persistenand limiting effects of her
condition were“not crediblé to the extent they were inconsistent with the ALRFC
assessment. (R1.)

At step five the ALJ determinedobs exist in significantnumbersin the national
economy that Plaintiff could perform. (R. 22.) To make this determination, the Aed oeli
the MedicalVocational Guidelines, 20 C.F.R. pt. 404, subpt. P, app. 2. @®332Accordingly,
the ALJ concluded that Plaintiffag not disabled under the Act. (R. 23.)

V. Application

a. Failure to Develop the Record and Accord Proper Weight toMedical
Evidence

Plaintiff asserts that the ALJ erred by ngiving controlling weight to her teging
physician, Dr. Licciardi (Mem. of Law in Supp. of Pk Mot. for J.on the Pleading$*PI.
Mem.) at 1614, Docket Entry No. 13.)Specifically Plaintiff contendghat the ALJ failed to
give good reasanfor rejecting the opiniorof Dr. Licciardi and suggests that the ALJ should
have developedthe recordfurther once he determined that Dr. Licciadsdiopinions were
incomplete (Id.)

With respect td'the nature and severity of [a claimatimpairment(s), 20 C.F.R. 8
404.1527(d)(2), [tihe SSA recognizes ‘@reating physicianrule of deference to the views of the

physician who has engaged in the primary treatment of the claimaateenYounger v.
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Barnhart 335F.3d 99, 106 (2d. Cir. 2003).A claimants treating physician is onéwho has

provided the individual with medical treatment or evaluation and who has or had an ongoing

treatment and physicigmatient relationship with the individual.Schisler v. Bowen851 F.2d

43, 46 (2d Cir. 1988)A treating physiciars medical opinion regarding the nature and severity

of a claimants impairment is given controlling weight when it*igell-supported by medically

acceptable clinical andoratory diagnostic techniquasd is not inconsistent wittihe other

substantial evidence fthe] case record. Burgess v. Astryes37F.3d 117, 128 (2d Cir. 2008)

(quoting20 C.F.R. 8§ 404.1527(d)(R) The Second Circuit has noted that]hile the opinions

of a treating physician deserve special respect . . .rieegl not be given controlling weight

where they are contradicted by other substantial evidence in the.tet@zbre v. Astrue443

F. App’x 650, 652 (2d Cir. 2011(guotingVeino v. Barnhart312 F.3d 578, 588 (2d Cir. 2002)).
The ALJ must considghe following factors to determine how much weight to give the

treating physiciars opinion: (i) the frequency of examination and the length, nadnce extent

of the treatment relationship; (ii) the evidence in support of the treating plmysioinion (iii)

the consistency of the opinion with the record as a whole; (iv) whether the opinion i from

specialist; and (v) other relevant but unspecified fact@shisler v. Sullivan3 F.3d 563 567

(2d Cir. 1993). The ALJ is required to provitgpood reasons’for the weight accorded to a

treating physiciars medical opinion; failure to do so is a ground for remast¢haal 134F.3d

at 50305; Snell v. Apfel177F.3d 128, 133 (2d Cir. 1999} Failure to providégood reasoris

for not crediting the opinion of a claim&sttreating physician is a ground for reméaid.

However, the ultimate determination that a claimant dsabled or “unable to work is

reserved to the Commissioner. 20 C.F.R. 8§ 404.1527(that means that the Social Security

Administration considers the data that physicians provide but draws its own conclustons as

14



whether those data indicate disability. A treating physisiatatement that the claimant is
disabled cannot itself be determinativésnell 177 F.3d at 133.

The ALJ's adherence to the treating physician rule operates in tandem with the
affirmative duty to develop a full and fair recoréee Tejada v. Apfel67F.3d 770, 774 (2d
Cir. 1999); 20 C.F.R. 8§ 404.1512{¢f) (setting forth the affirmative obligations of ALJSAs
part of the ALJ’'s fundamental duty to develop the record, he is responsibleKmgsaeditional
information when the treating physician has not provided an adequate basis tondet@rmi
claimants disability. See20 C.F.R. § 404.1518j-(e) (describing responsibility to develop the
record. In describing this duty, the Second Circuit has explained that a treating ghgsici
failure to providea full explanation or clinical findings supporting his or her determinatiorathat
plaintiff is disabled; does not mean that such support does not exist; he might not have provided
this information in the report because he did not know that the ALJ woukider it critical to
the disposition of the caseClark v. Comm’r of Soc. Sed43 F.3d 115, 118 (2d Cir. 1998).

The ALJ gave“little weight’ to Dr. Licciardis opinion stating that “[a]t no time did Dr.
Licciardi give a detailed explanation of how the claimant’s impairments limited her functional
capacity’ (R. 19.) At the outsetif the ALJ determined thate needed mordindings ora
detailed functional assessmdram Dr. Licciardi,the ALJ should have further developed the
record. SchaaJ 134 F.3d at 505*[E]ven if the clinical findingswvere inadequate, it was the
ALJ’s duty to seek additional information from [the treating physicsaia] sponté); Rosa 168
F.3dat 79(concluding thathat ALJs “cannotreject a treating physicias diagnosis without first
attempting to fill any clear gaps the administrative recotyl

The Commissionetontendshatthe ALJproperly developed the recobécausehe state

agency contactednd requested information fromamilton Medica) Dr. Licciardis place of
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employment in March 2008. (Mem. of Law in Supp. of Det Mot. for J. on the Pleadings
(“Def.’sMem.") at 19 Docket Entry No. 1;1Reply Mem. of Law in Supp. of Dé& Mot. for J.
on the Pleadings“Def.’s Reply Mem?) at 4 Docket Entry No. 14 The Commissionés
argument is unavailingAfter the state agenayade its initialrequestsn March 2008, theALJ
did, in fact, receiveopiesDr. Licciardis medical notes, includingis more recenhotesfrom
May 2008 to September 2009However, nothing in the record shows that the -Aladter
receiving Dr. Licc¢ardi s more recenhotes—made any attempt @address th@erceived gapsn
Dr. Licciardi’'s findingsbefore discrediting them.

The ALJ also erred in dcountingDr. Licciardis opinionon the basishatthe ‘treating
source record reflects a residual functional capacity for at least sedent&y (Ror19-20.)
While Dr. Licciardi's records providegyeneralinformation as to Plaintifs symptoms and post
surgery recoverythe recordsare silent or otherwise vague concerning Plaistiébility to sit,
stand, walkand carry(R. 265300), and thus,do not operate as affirmative proof of Plainff
ability to perform sedentary work.Cf. Hilsdorf v. Comrir of Soc. Sec.724 F. Supp. 2d 330,
34748 (E.D.N.Y. 2010) (finding that physiciamstatement that plaintiff hadimitations of a

mild degree of lifting, bending, walking, and pushing and pulling on arm coftais$, not

%2 Thehearing before the ALJ took place on September 29, 2@8pximately a gar and a half
afterthe state agenayade initial contact witlHamilton Medical. (R. 32.)

3 “Sedentary workconsists of the following:

The ability to perform the full range of sedentary work requires thieyato lift

no more than 10 pounds at a time . . . . Although a sedentary job is defined as one
that nvolves sitting, a certain amount of walking and standing is often necessary
in carrying out job dutiesJobs are sedentary if walking and standing are required
occasionally and other sedentary criteria are meétOccasionally means
occuring from verylittle up to onethird of the time, and would generally total no
more than about 2 hours of arh8ur workday. Sitting would generally total
about 6 hours of an 8-hour workday.

SSR 969p, 1996 WL 374185 (July 2, 1996).
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provide adequate basis for ALJ to determine that plaintiffs capable of sedentary work);
Pimenta v. Barnhart2006 WL 2356145at *5 (S.D.N.Y. Aug. 14, 2006} [T]he absence of a
statement that the plaintiff is precluded from all work is not the same as amatiffe
declaration that he is able to return to employnignt.

In sum,remand is warranted becaube ALJdid not properly developehe record or
apply the treating physician rufe. Accordingly, on remand, the ALJ must develop the record
further by seeking information or findings from [Ouicciardi concerning Plaintifls residual
functionalcapacityand ability to perform sedentary work. Additionalbjppould the ALJ decline
to give controlling weight to Dr. Licciardthe ALJ should set forth good reasons for doing so.

b. Assessment of Plaintiffs Credibility

Plaintiff further contends that the ALJ failed to propedpply the seven factors set forth
in 20 C.F.R. §8 404.1529 when magi his credibility determinatiorand made improper
inferences about the severity of Plaingftondition based on Plaintgffailure to seek or pursue
regular medical treatmén (Pl's Mem. at 4-19) The Commissioner respondlat he ALJs
finding is based on substantial evidence snappropriatelysupported by a detailed discussion
of Plaintiff s symptoms, treatmenand other factors(Def.'s Reply Mem. at.)

The Second Circuit recognizes that subjective allegations ohpayrserve as a basis for
establishing disability.Taylor v. Barnhart83 F. Appx 347, 350 (2d Cir. 2010). However, the
ALJ is afforded the discretion to assess the credibility of a claimant antl‘issgaired to credit
[plaintiff’s] testimony about the severity of her pain and the functional limitations itcCause

CorrealeEnglehart v. Astrue687 F. Supp. 2d 396, 434 (S.D.N.Y. 2010) (quotitigers V.

* Indeed, therelevant factors tde considered suggest thBr. Licciardiis entitled to greater
weight. Among other things, Dr. Licciardi, an orthopedic surgeon, performed surgery on
Plaintiff, regularly treated Plaintifbver a period of at least five and a half years, and opined on
Plaintiff’s condition based on extensive clinical examinations and finfiogsMRI and EMG

tests, among others.
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Astrue 280 F. Apfx 20, 22 (2d Cir. 2008)). In determining Plainsficredibility, the ALJ mus
adhere to a twatep inquiry set forth by the regulationSee Peck v. Astru2010 WL 3125950,

at *4 (E.D.N.Y. Aug. 6, 2010). First, the ALJ must consider whether there is a thedica
determinable impairment that could reasonably be expected to produce the pamptomss
alleged. 20 C.F.R. § 404.1529(b); S.S.R7961996 WL 37418QJuly 2, 1996). Second, if the
ALJ finds that the individual suffers from a medically determinable impairrnteat could
reasonably be expected to produce the paiymptoms alleged, then the ALJ is to evaluate the
intensity, persistence, and limiting effects of the indivitkigymptoms to determine the extent
to which they limit the individués ability to work. 20 C.F.R. 8§ 404.1529(c)(1); S.S.R. 96-7p.

Where the Al finds that the claimar# testimony is not consistent with the objective
medical evidence, the ALJ is to evaluate the claihsat@stimony in light of seven factors: 1)
the claimants daily activities; 2) the location, duration, frequency, and inten$itiie pain; 3)
precipitating and aggravating factors; 4) the type, dosage, effectivenessjaeffects of any
medications taken to alleviate the pain; 5) any treatment, other than medicatitime @tlaimant
has received; 6) any other measures tih@tclaimant employs to relieve the pain; and 7) other
factors concerning the claimastfunctional limitations and restrictions as a result of the pain.
20 C.F.R. § 404.1529(c)(3) ().

“If the ALJ rejects plaintiffs testimony after consideringe objective medical evidence
and any other factors deemed relevant, he must explain that decision with sugpei@fitity to
permit a reviewing court to decide whether there are legitimate reasons fdrXisedfsbelief . .

..” Correale-Englehart687 F. Supp. 2d at 435. Where the ALJ neglects to discuss at length his
credibility determinationand the reviewing court cannot decide whether there are legitimate

reasons for the AL3 disbelief and whether his decision is supported by substantial evidence,
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remand is appropriatdd. at 43536; see alsdsrosse v. Commof Soc. Sec2011 WL 128565,
at *5 (E.D.N.Y. Jan. 14, 2011) (finding that the ALJ committed legal error by failing ty appl
factors two through sevenyalet v. Astruge2012 WL 194970, at *22 (E.D.N.Y. Jan. 23, 2012)
(remanding because the ALJ failed to address all seven factors).

Here, the ALJ found that Plaintif medically determinable impairments could
reasonablyoe expected to cause her alleged symptoms, but concluded that Plastditéments
concerning the intensity, persistence, and limiting effects of those sympterasnot credible
“to the extent they are inconsistent with the . . . residual functionatita@ssessmeiit. (R.
21) The ALJ specifically notethat he foundPlaintiff's testimonynot credible because Plaintiff
showed longgapsof medical treatment and stopped participating in a physical theragyapn,
despite noted benefitgld.) TheALJ also found that @ortion of Plaintiff’ s testimony, in which
Plaintiff claimed shealiscontinuedhe use oprescription medicatiodue to side effectsvas not
consistentwith the medicakecord (Id.) Finally, the ALJ suggested thBRtaintiff's credibility
was underminefy her daily activities. (R. 222)

First, theALJ erred because he discrediteiintiff's testimonyfor a failure to pursue
regulartreatmentand physical therapyvithout accountindgor the justificationsset fath in the
case recordIndeed, faln ALJ is required to develop the record regarding a clairadatilure to
seek treatment in order to take into account any explanations for such.failbemovese v.
Astrue 2012 WL 4960355, at *12 (E.D.N.Y. Oct. 12012} see alsd”imenta v. Barnhart2006
WL 2356145, at *6 (S.D.N.Y. Aug. 14, 2006)Tp the extent that the ALJ relied dthe
claimants] refusal to have surgery without determining whether his refusal wasghkifithe
decision was in error)” Spedfically, SSR 96-7p mandates as follows:

[T]he adjudicator must not draw any inferences about an indivislggimptoms
and their functional effects from a failure to seek or pursue regular medical
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treatment without first considering any explanations tiha&t individual may

provide, or other information in the case record, that may explain infrequent or

irregular medical visits or failure to seek medical treatmdihe adjudicator may

need to recontact the individual or question the individual at the agtraimnie

proceeding in order to determine whether there are good reasons the individual

does not seek medical treatment or does not pursue treatment in a consistent
manner. The explanations provided by the individual may provide insight into the
individual’'s credibility.

SSR 96-7p, 1996 WL 374186, at *7 (July 2, 1996).

Here, he ALJ failed to consider kegvidence in the medical recacdncerningPlaintiff's
lapses inmedical treatmentind physical therapy Most notably,after the onset date)r.
Licciardi's notes indicate thaPlaintiff declinedto return forfollow up visits due tdinancial
hardship (R. 271) On another occasiqrDr. Licciardi noted thatPlaintiff's insurer denied
coverage forrecommendednedical testing (R. 266.) Dr. Licciardi also documented that,
despite recommendinghysical therapyto Plaintiff, Plaintiff “wish[ed] to holdoff due to
financial reason® (R. 271.) The ALJfailed to addressr considerthese factas part of his
credibility determination.

Secondthe Courtfinds no clear inconsistency betweemedical records anBlaintiff's
testimonythat she discontinueithe use of prescription medicatidne to side effectsThe ALJ
suggestshat Plaintiffs testimony conflicts with DrLicciardi's notes from 2008, whicindicate

that Plaintiffs side effectdo prescription medicatiowere resolveddnce Dr.Licciardi placed

Plaintiff on Mobic and Celebrek (R. 21.) Yet Plaintiff's testimonyat the hearing suggedtsat

®> When questioned by her representative at the hearing, Plaintiff confirmeshthabuld not
afford the payments for physical theragR. 49.) However, at DrLicciardi’'s recommendation,
Plaintiff continues to perforrmome stretching and strengthening exercesean alternative to
physical therapy(R. 49, 271-73.)

® To highlight the purported inconsistency, the ALJ cites to two medical notes: comévfarch
21, 2008, in which Dr. Licciardi noted that Naprelan upset Pldmtgtomach anédvised
returning to Mobic, and a second from June 12, 2008, in whicH.iBeiardi recommended
Celebrex because Plaintiff had no history of side effectisat medication (R. 196, 269-70.)
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the side effectsfrom thosemedicationsbuilt up over time andoecame intolerable to Plaintiff
after severamonths of usage. (R. 3®.) Indeed, ina notefrom the following yeardated
August 5, 2009Dr. Licciardi no longeradvised Plaintiff to tak&lobic or Celebrexbut instead
recommendedhat Plaintiff take Aleve because Plaintiffeported no gastric or cardiac evénts
to that medication. (R. 275.)

Third, despite theALJ’s suggestiorthat Plaintiff was not credible becau&he record
shows that the claimant apableof functioning on a daily basigR. 21), courts withinthe
Second Circuit hae held that*an individual who engages in activities of daily living, especially
when these activities are not engagedfan sustained periods comparable to those required to
hold a ®dentary job,may still be found to be disablédKaplan v. Barnhart2004 WL 528440,
at *3 (E.D.N.Y. Feb. 24, 2004) (quotiralsamo v. Chaterl42 F. 3d 75, 81 (2d Cir. 1998)).
Moreover, “lefore findingthat [a claimant ishot a credible reporter of his own limitations, the
ALJ [is] required to consider all of the evidence of record, inclufting claimants] testimony
and other statements with respect to his daily activiti€enier v. Astrue606 F.3d 46, 50 (2d
Cir. 2010).

Here, he ALJ failed to explain how Plaintiflimited daily activitieded him to conclude
that Plaintiffs statements concerning the severity of her pain and symptoms are not credible
Furthermorethe ALJ’ s analysis ofPlaintiff' s daily activities is based on selective citation to the
record For instance, the ALJ indicated that Plaintiff is capable of sedentary workseetes
testified that shéas“no need to lie down or elevate her legs throughout the dayyever, the
ALJ did not address whethePlaintiff’'s inability to sit continuously for more than 15 to 20

minutes before needing to stand aemfjustwould affect her ability to work. (R. 21, 45

” Indeed, during thlaearingbefore the ALJwhich lasted approximately thirty minutes, Plaintiff
requested to stand up due to pain. (R. 34, 45, 50.)
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Additionally, theALJ noted theclaimant has the ability to performilight cooking and is“able
to care for her personal neédsjithout reconciling it with evidence that Plaintgfdaughter,
who lives with Plaintiff regularly cooks and perforntise household choresn Plaintiff's behalf
(R.120.)

Accordingly, the urt remands this action shat the ALJ canproperly evaluate
Plaintiff' s credibility.

C. Evidence Before theAppeals Council

Under the Act, a claimant may subnimew and material evidentdo the Appeals
Council ‘where it relates to the period on or before the datthefadministrative law judge
hearing decisiofl. 20 C.F.R. 88 404.970(b) and 416.1470@®e also Pollard v. Halter377
F.3d 183, 193 (2d Ci2004) ( Although the new evidence consists of documents generated after
the ALJ rendered his decision, thisedonot necessarily mean that it had no bearing on the
Commissionés evaluation of [the] claimy.

Plaintiff suggestghat Dr. Nouts opinion, previously submitted to the Appeals Council
should be considered by the ALJ on remand. 'yRVlem. at 1@1.) Although the Court
concludesthat Dr. Nouts opinion is new and material eviderfcé is unclear whethethe
opinionreflects a retrospective assessnanthe severity of Plaintifs condition at the time of
the ALJs decision. Accordingly, on remand, the ALJ should inquire whelverNour's
opinionis retrospectiveand, if so, consider the evidence and accord it the proper wesgi.

Pena v. Astrue2011 WL 321741, at *4 (E.D.N.Y. JaB1, 2011) (findingemandwarranted‘to

8 Dr. Nours assessment, which was created after the’@ldkcision, provides more detail
concerning Plaintifs functional capacityhan Dr. Chang assessment(R. 14761, 18487.)
Additionally, unlike Dr. Chang, Dr. Nour revieweecordsfrom Plaintiff s June 2008ight knee
surgery which were not available at the time that Dr. Chang provided his assessment. ,(R. 151
184.)
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allow the ALJ to inquire whether the note [submitted to the Appeals Couedificts a

reassessment of the severity of [the clairsgdabndition at the time of the AL decision.).

CONCLUSION

For the foregoing reasons, the Commissianenotionis denied and Plaintiff motion
for judgment on the pleadings is granted. Accordingly, pursuant to the fmmtbnceof 42
U.S.C. § 405(g), the Commissioherdecision is reversed and this matter is remanded to the
Commissioner for further administnad proceedings consistent with this opinioRlaintiff’'s
alternative request for remand solely for a calculation of benefits is deldedRaja v. Astrug
2012 WL 1887131, at *4 (S.D.N.Y. May 23, 2012§€nerally, when there has been legal error
or afailure to develop the record, a reviewing court should reverse the Commissideesion
and remand the appeal from the Commissi@ndenial of benefits for further development of
the evidencé) (internal quotations and citations omitted). @mand the ALJ is to: (i)fully
develop the administrative record by obtaining additionf@irmation from Dr.Licciardi as to
Plaintiff' s residualfunctional capacity and reassess Weght to be accorded to Dricciardi's
opinion; (i) reasses®laintiff’s credibility and explain the weight given to Plaintfftestimony
in light of all of the elevantfactorsand Plaintiffs work history and(iii) determinewhether Dr.
Nour’s opinion is retrospective and, if necessary, consider the evideti@eeord it the proper
weight.
SO ORDERED.
Dated: Brooklyn, New York

March 22, 2013

/sl

DORA L. IRIZARRY
United States District Judge
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