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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
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Plaintiffs,
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GONZALEZ, DENNIS O. JONES, REGIS THOMPSON

LAWRENCE, AUBREY PHILLIPS, LINDA LEE, . MEMORANDUM & ORDER
SHING CHOR CHUNG, JULIA YANG, JUNG HO DOCKET #11-cv-5632
HONG, JUAN RAMOS, NICK CHAVARRIA, : (RR)(GEL)(DLI)(RLM)
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ROSE, EVERET MILLS, ANTHONY HOFFMAN,
KIM THOMPSON-WEREKOH, CARLOTTA BISHOP,
CAROL RINZLER,GEORGE STAMATIADES,
JOSEPHINE RODRIGUEZ,SCOTT AUSTER, and
YITZCHOK ULLMAN,

Intervenor Plaintiffs,
-against

ANDREW M.CUOMO, as Governor of the State of New
York, ROBERT J. DUFFY, as President of the Senate of
the State of New York, DEAN G. SKELOS, as Majority:
Leader and Presidentd®Tempore of the Senate of the :
State of New York, SHELDON SILVER, as Speaker of:
the Assembly of the State of New York, JOHN L. :
SAMPSON, as Minority Leader of the Senate of the State
of New York, BRIAN M. KOLB, as Minority Leader of
the Assemly of the State of New York, the NEW YORK :
STATE LEGISLATIVE TASK FORCE ON
DEMOGRAPHIC RESEARCH AND APPORTIONMENT
(“LATFOR”), JOHN J. MCENENY, as Member of
LATFOR, ROBERT OAKS, as Member of LATFOR,
ROMAN HEDGES, as Member of LATFOR, MICHAEL:
F. NOZZOLIO, as Member of LATFOR, MARTIN
MALAVE DILAN, as Member of LATFOR, and

WELQUIS R. LOPEZ, as Member of LATFOR,

Defendants.
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REENA RAGGI, United States Circuit Judge
GERARD E. LYNCH, United States Circuit Judge
DORA L. IRIZARRY, United States District Judge:

In this opinion, we address the viability of thederal Constitutionalequal population
crossclaim asserted by the Senate Minority against the Senate Majofitye Senate Majority
moves for dismissal, pursuant to Rule 12(b)¢f)the Federal Rules of Civil Procedure
contending that the Senate Minority lacks standing to assertasaletim and pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedumentending that the claims barred by the
doctrine ofres judicata (SeeMemorandum of Law in Support of Senate Majority’s Motion to
Dismiss the CrasQaim (“Sen. Maj. Mem.”), Dkt. Entry N0o396-1.) The Senate Minority
opposes the motion.SéeSenate Minority's Memorandum of Law in Opposition to Dismissal
(“Sen. Min. Opp’n”), Dkt. Entry No0.435.) For the reasons set forth below, the Senate
Majority’s motion is granted.

BACK GROUND?

On March 23, 2012, the SeteaMinority filed an amended answer to the amended
complaintin which the Senate Mority also asserted a creskim against the Senakéajority
on the ground that the Senate Blaiolates the equal population requirement of the Fourteenth
Amendment (See generallyperate Minority’s Answer to Amended Complaint & CreSkim
(“Sen. Min. Am. Ans.” or “Crosglaim”); Dkt. Entry No. 370 The Senate Minoritgontends
that the “Senate Majority exalted its partisan agenda over the requirerhéhés aneperson,

onevote rule} while conceding that the Senate Plan’s population deviations for the various

! The term “Senate Minority” refers to Senators John L. Sampson anchMatavéDilan. The term

“Senate Majority” refers to Senators Dean G. Skelos, Michael F. Nozzaotia)atquis R. Lopez.
2 The Court assumes the parties’ familiarity with the facts and ciremees of this case and its procedural
posture, as set forth Favors v. Cuomoll-cv-5632(RR)(GEL)(DLI)(RLM), 881 F. Sym 2d 356 (E.D.N.Y. 2012)
andFavors v. CuomoNo. 1tcv-5632(RR)(GEL)(DLI)(RLM), 2012 WL 928223 (E.D.N.Y. Mar. 19, 2012)

The term “Senate Plan” refers the redistricting plarfor the New York State Senaggoposed by
DefendaniNew York Statd egislative Task Force on Demographic Research and ReapportionmamHQR”) as
a result of the 2010 censasd enactedly the Senatevhichincreasedhe size of the Senate from 62 to 63 seats.
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districts remain below the 10% thresthdl (Id. at T 4.) Nonethelessthe Senate Minority
maintains thathe Senate Plas population deviations resuht the “overpopulating of minority
concentrated New York Cigrea districts.” If. at § 7.) In particular, “most of the black,
Hispanic and Asiai\merican residents of New York State, along with their-Risspanic white
neighbors in New York City, are deprived of their due proportion of representation, while
residents of the upstate region awverrepresented.”ld.)

Prior to asserting this crosdaim, Senator Dilan, a member of LATFORNd several
voters who residen various districts around the State filed a petition in New Y®tate
Supreme Court, New York Countghallenging the Senate Plan the ground thaby increasing
the size of the Senate to 63 seats, the Senate Plan viatatdd |11, section 4 of the New York
State Constitution that specifies the method for redistricting calculations for the Senate
(Complaint, Cohen v.Cuomq Index No. 12101026 (Cohen Compl.”), 11 137-49.) They
further alleged thatin issuing a recommendation tbe Senatdo increase its size,ATFOR
acted in an arbitrary and capricious manner, in violatioseofion 7803 of Mw York Civil
PracticeLaws and Rules(Id. at f 15052.) The trial court dismissed the action on the ground
that it was not ripe for judicial revielwecause, at that timéhe Senate had not yet enacted the
Senate Plamproposed by LATFOR.(May 3, 2012 OpinionCohen v.Cuomq Index No.12-
101026, attached as E4.to Decaration of Eric Hecker (“Hecker Decl.”); Dkt. Entry No. 486
On appeal, the New Yor&tateCourt of Appealaffirmed the trial court’s dismissal holdinigat

the petitioners failed to establish thae fhroposedincrease in the size of the Senate violated

4 In the context ofequal populatiorchallenges to theedstricting of state legislative seats, the Supreme

Court “has recognized that minor deviations from absolute populatiaality may be necessary to permit states to
pursue other legitimate and rational state politiddodriguez v. PatakB0O8 F. Supp. 2d 346, 363 (S.D.N.Y. 2004)
(per curiam)summ. aff'd 543 U.S. 997 (2004) (citingeynolds v. SIm877 U.S. 533, 5781 (1964)). Generally,
“an apportionment plan with a maximum population deviation under 10% fah#whis category of mmor
deviations. Brown v. Thompsq@62 U.S. 835, 842 (1983).
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Article IlII, section 4 of the New York ConstitutiorSee Cohen v. Cuomd9 N.Y.3d 196, 539
40 (2012).

In moving for dismissal of the Senate Minority’'s cratsim, the Senate Majority
contends thathie Senate Minority lacks standing to assert these claims becausan €dal
populationplaintiff must establish that he or she suffered personal harm as a vetdalitish
standing, which the Senate Minority has not and cannot estafftisthere is no precedent
permitting an official to assert agual populatiorlaim under the theory dégislative standing;
and (3) the law does not permit hybrid appearances (or hybrid standing), byarnimdividual,
sued in his or heofficial capacity, &0 assedaclaimin his or her personal capacity as a voter.
(Sen. Maj. Mem. 7-12.In addition, the Senate Majority maintains that dismissal is warranted
the ground ofes judicataas the Senate Minority had the opportunity to assert this claamsig
the Senate Majority i€ohen v. Cuoman earlier action between the parties, but failed to do so
and the Senate Minority’s crostim is barred by the final judgment in that cadd. at12-22.)

For the reasons set forth belowe grant the Senate Majority’s motion to dismiss the
Senate Minority’s crosslaim as the Senate Minority lacks standing to assert its-claiss.
The Senate Minority’s crosdaim is dismissed with prejudiceAs such, we decline to address
the Senate Mdjority’s alternate ground for dismisseds judicatapreclusion.

DISCUSSION

Legal Standard for Dismissal

“A case is properly dismissed for lack of subject matter jurisdiction under Rudg1)2(
when the district court lacks the statutory or constitutional power to adjudi¢atdakarova v.
United States201 F.3d 110, 113 (2d Ci2000). The plaintiff bears the burden of proving
subject matter jurisdiction by a preponderance of the evidenéeirecchione v. Schoolman

Transp. Sys., Inc426 F.3d 635, 638 (2d Ci2005). Howeverthe court‘must accept as true all



material factal allegations in the complaint.J.S. v. Attica Cent. S¢i886 F.3d 107, 110 (2d
Cir. 2004). A defendant may move for dismissal, pursuant to Rule 12(b)(@)pl&intiff lacks
standing astanding is a jurisdictional issué&seeCarver v. City of New Yorl621 F.3d 221225
(2d Cir. 2010 (“Standing is a federal jurisdictional questidetermining the power of the court
to entertain the suit.(quoting Warth v. Seldin 422 U.S. 490, 498 (1975))).
1. Application
Article Ill, Section 2 of the United Stat€onstitution limits federal court jurisdiction to
the resolution of“case$ and “controversies. “One element of the cas@-controversy
requirement is tt [plaintiffs], based on their complaint, must establish that they have standing
to sue.” Raines v. Byrd521 U.S. 811, 818 (1997) (citingujan v. Defenders of Wildlif&504
U.S. 555, 56 (1992). There are three elements necessary to show “ithedudble
constitutional minimum of standing:”
First, the plaintiff mushave suffered an injury in faetan invasion of a
legally protected interest which is (a) concrete and particularized, and (b
actual or imminent, not conjectural or hypothetic&lecondthere must
be a causal connection between the injury he conduct complained of
. ... Third, it must be likely, as opposed to merely speculative, that the
injury will be redressed by a favorable decision.
McCormick v. Sch. Dist. of Mamarone@v0 F.3d 275, 284 (2d Ci2004) €itations, footnote,
and quotationsmitted)(quotingLujan, 504 U.Sat560-61)).
A. Official Capacity
The Supreme Court haxplainedthat to establish the standing requirements of Article
lll, “a plaintiff must allegepersonal injury. . . ” Allen v. Wright 468 U.S. 737, 751 (1984)
(emphasis added).The Court has “consistently stressed that a plaintiffs complaint must
establish that he has a ‘personal stake’ in the alleged dispute, and that the allegealiifged
is particularized as to him.”"Raines 521 U.S.at 819 see alsoWarth 422 U.S.at 498-99

(explaining that to meet the standing requirements of Article Ill, a plamtigt
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personal stake in the outcome of the controversy’ as to warrant his invocation ai-tedet
jurisdiction and to justify exercise of the court’s remedial powers on hisfbé¢tyabting Baker
v. Carr, 369 U.S. 186, 204 (1962)

The Senate Minority in its official capacity, however, lacks such a persoeatsntin
Raines six Members of Congress filed an action challenging the Line Iltem Vetcasstrting
that their claims were properly before the Court under the theory of ldg8ges standing.”
Raines521 U.S. at 821. The Court squarely regelchar theory, holding that‘these individual
Members of Congresdo not have a sufficient ‘personal stake’ in this dispute and have not
alleged a sufficiently concrete injury to haveabdished Article 11l standing.”ld. at 82030.
The Courtalsonotedthat their “claim of standing is based on a loss of political power, not loss
of any private right, which would make the injury more concretd.” The Court distinguished
the plaintifis’ claims from other cases in which the legislators had sufficiemés/do pass or
block a particular bill, but nonetheless were deemed defeated, explaining that theerdem
“votes were given full effect” and the Membéstmply lost that vote.”Id. at 824. At least one
threejudge panelhas held that, undeiRaines members of a redistricting panel similar to
LATFOR had no standing to challenge enactededistricting plan. SeeQuilter v. Voinovich
981 F. Supp. 1032, 1038 (N.D. Ohio 19950mm. aff'd 523 U.S. 1043 (1998)As that panel
noted, “the precedent ofranting the plaintiffs standing in this context would invite any
legislator who was outvoted on a particular measure to bring a constitutional gaalethat
measure merely because he or she had not prevalbkd

This Court concludes thahe Senate Minority in its official capacity does not héwe

constitutionally required standing to assert their equal populeltom.



C. Personal Capacity

Assumingarguendothat the Senate Minority, if granted leave to amend its -@loss,
could establish that Senators Sampson and Dilan are each residents of tesktep voting
districts and, therefore, would have standing to assert equal population claims petkeiral
capacitiessee Baker v. Carr369 U.S. 186, 2088 (1962) (explaining that “voters who allege
facts showing disadvantage to themselves as individuals have standing to sue’@rehe
nonetheless precluded from asserting cadasns in their personal capacitiesThere is no
authoritythat expressly permi defendnt, sted solely inhis or herofficial capacity, to assert a
crossclaim in his or hempersonalcapacity. The Senate Minority points to Rule 13(g) of the
Federal Rules of Civil Procedute support its contention that such a crolssm is permissible.

Rule 13(g)statesin pertinent parthat: “A pleading may state as a crossclaim any claim by one
party against a coparty if the claim arises out of the transaction or @ccerthat is the subject
matter of the original action . . . .” Fed. R. Civ. P. 13(Bhe Advisory Committee note not

shed light on the definition of the term “party.” Nor has the Court located any cases in our
Circuit interpreting the term “party” as used in this rule.

However, the Circuit has considered who constitutes an “opposing party” for purposes of
asserting a counterclaim under Rule 13(®eeFed. R. Civ. P. 13(b) (“A pleading may state as a
counterclaim against an opposing party any claim that is not compulsory”). caselaw is
instructive here.In Banco Nacional de Cuba v. Chase Manhattan B&38 F.2d 875 (2d Cir.
1981) (‘Banco Naciond), the Circuitheld that, in general, “when suit has been brought against
a defendant in one capacity, Fed. R. Civ. P. 13(b) does not permit the defendant to counterclaim
in another capacity,id. at 885. Thas, the Circuitconcluded in that case that a bank sued in its
corporate capacity could not counterclaim in its capacity as a trustee becaugé\pésrinot a

party opposing” the trustedd. at 886;see alsdNright & Miller, Federal Practice & Procede



8 1404 (3d ed. 2013) (stating “general rule” is that whaefendant is sued in one capagity

he cannot “seek[] to plead a counterclaim in another capgotfyDEF v. ABC 366 F. Appx.

250, 253 (2d Cir. 2010) (“Banco Central is not an ‘opposing party’ because the interferégnce wi
a contract claim is brought against Banco Central in its regulatoryigapad not in its capacity

as assignee of the two barksliquidation”); Metcalf v. Golden(In re Abdox, Ing, 488 F.3d
836, 840 (9th Cir. 2007) (“It is wedstablished that when a party sues in his representative
capacity, he is not subject to counterclaims against him in his individual capadmyshort, in
Banco Nacional the Circuit concluded that each of a person’s different legal capacities
constitutes a separate “partySee658 F.2d at 886see alsBender v. Williamsport Area Sch.
Dist., 475 U.S. 534, 543 n.6 (1986) (“Acts performed by the same person in two different
capacities are generally treated as the transactions of two different legalgues.”).

In so holding, though, the Circutiutioned that “it will not always be wise to apply the
‘opposing party’ rule mechanically.’Banco Naciongl 658 F.2d at 886. Indeed, sinBanco
Nacional two exceptions have developed to the general rule that a defendant may only
counterclaim in the capacity in which he is sued. A counterclaim in a diffapatity may be
permitted if (1) the counterclaim woulcetefit both capacities of the defendant asserting the
claim or (2) principles of equity and judicial economy support such a countercl&ee
Blanchard v. Katz117 F.R.D. 527, 529 (S.D.N.Y. 1987) (permitting partners sued in individual
capacity to assertounterclaims on behalf of partnership because defendants would benefit
individually from claims and judicial economy favored resolving all claims incase)see also
Banco Central de Paraguay v. Paraguay Humanitarian FouNd. 01 Civ. 9649(JFK), 2@0
WL 2861598, at *2 (S.D.N.Y. Oct. 31, 2005) (discusddhgnchardexceptions).

The principles outlined above interpreting who is a party for purposes of a counterclaim

apply with equal force to the question of who is a party for purposes of assertoggalam.



See Pruco Life Ins. Co. v. Constanbl®. 079615, 2010 WL 989175, *B (E.D.La. March 15,
2010) (applying opposing party rule to cratsims and dismissing croestaim). Thus, because
Senators Sampson and Dilan were sued in their offiejghaties, the general rule bars a cross
claim in their individual capacities. Furtineore, none of the exceptions tosttgeneral rule
apply here.

First, the interests of the Senators in their official capacities do not appearatmned
with their interests in their individual capacities. In their official capacitiesy purportedly
defend the validity of the redistricting plan, while in their individual capaciteg seek to have
the plan struck down. This point is made clear by the factth@eatSenators are named as
defendants in their official capacities, but their crdssm in their individual capacities
corresponds withntervenorplaintiffs’ claims challenginghe Senate PlanThus,the Court is
unable to conclude th&enate Minority’scrossclaim benefits the Senators in both capacities in
this case. See id at *3 (dismissing crosslaim because interests of person in her individual
capacity not necessarily aligned with interests in capacity as trustee).

Second, considerations of equity and judicial economy dmilbate against dismissing
the crossclaim. The equal population claim raised in the Senators’-ctaga can be litigated
by intervenorplaintiffs in this case, who raise analogous claims. Moreoweitha Senators
acknowledge,because they are named defendadismissal of their crossdaim will not
preclude them from participating in this litigation and advocating their viewshin&enate Plan
is unconstitutional. (Sen. Min. Opp’n at 11.)

We @nclude that the Senators may not assert their-ctasa in one capacity, while at
the same time, defend themselves in the underlying action in another legatycaphe Senate
Majority’'s motion to dismiss the Senate Minorgycrossclaim is granted. The Senate

Minority’s crossclaim is dismissed with prejudice. Accordingly, we decline to address the



Senate Majority’s second ground for dismiss#iat the Senate Minority is barred from
litigating its crossclaim under the doctrine oés judicata
CONCLUSION
For the reasons set forth above, the Senate Majority’s motion to dismiss the Senate
Minority’s crossclaim is granted.Accordingly, the Senate Minority’s crestaim is dismissed
with prejudice.
SO ORDERED.

DATED: Brooklyn, New York
October29, 2013

/sl
REENA RAGGI
United State€ircuit Judge

Is]
GERARD E. LYNCH
United State€ircuit Judge

/sl
DORA L. IRIZARRY
United States District Judge
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