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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MELIEK SANDERS and COREY PHILLIPS
Raintiffs, ORDER ADOPTING REPORT

-against AND RECOMMENDATION
12CV 113(PKC) (LB)

THE CITY OF NEW YORK, NATHANIE RAY! and
MICHAEL RAKEBRANDT,

Defendants

PAMELA K. CHEN, United States Distridudge:

Paintiffs Meliek Sanders and Corey Phillips initiated this civil rights action alleging
federal constitutional claims of false arrest, malicious prosecution, deniairofrifl, and
unreasonable detention, as well as state law tort claims.enBafts moved for summary
judgment on all of Plaintiffs’ claims.This matter was referred to the Hmable Lois Bloom,
United States Magistrate Judge, for a Remomd Recommendatignpursuant to 28 U.S.C. §
636(b).

In her Report andRecommendatiof‘Report”), issued onJanuary 7, 2015, Judge Bloom
recommended thdahe Court {) denyDefendants’ motion with respect to Plaintiffs’ claims of
false arrest, malicious prosecution, and denial of fair trial as to If@Betleny Defendants’
motion with respect to Plaintiffs’ state law claims of malicious prosecution asdel land
Defendant City of New York (“City”)(3) grant Defendants’ motion with respect to Plaintiffs’

state law claim of false arrest as tip@rred; (4)dismiss Plaintiffs’ claims founlawful search

! As noted in the Report, after this action was filed, Defendant Nathanie Ry hgmged his
name to Nathanyel Israel. The Court, therefore, refers to this defendif@thariyel Israel” or
“Israel.”
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and abuse of process as abandomed (5) grant Defendants’ motion as to all of Plaintiffs’
claims against Defendant Michael Rakebrgtidakebrandt”) and dismiss him from this action.
SeeDkt. 58at37-38, 40 OnFebruary 12, 2015, Defhdantdiled objections to the RepofDkt.

63), and on February 16, 2015, Plaintiffs filed their response to Defendants’ objections. (Dkt
64.) Plaintiffs have not objected to any portion of the Report. (Dkt. 64 at 2 (“The plaintiff's ha

elected noto file any objections.”).)

I. STANDARD OF REVIEW

When a partyobjecs to a magistrate jud@e report and recommendation, the district
court makes dde novo determination of those portions of the report or specified proposed
findings or recommendations to which objection is ma8e&28 U.S.C. § 636(b)(1) (“A judge
of the court shall make a de novo determination of those portions of the report oredpecifi
proposed findings or recommendations to which objection is made.”); Fed.R.Civ.P. 72(b)(3)
(“The district judge must determine de novo any part of the magistrate sudigeosition that
has been properly objected™o. However,“[g]eneral or conclusory gdctions, or objections
which merely recite the same arguments presented to the magistrate judgeeaedréy clear
error’ O’Diah v. Mawhir, 08-CV-322 (TJM) (DRH), 2011 WL 933846, at *1 (S.D.N.Y. March
16, 2011) (citingFarid v. Bouey,554 F.Supp.2d01, 306 n. 2 (N.D.N.Y.2008)Frankel v.
N.Y.C.,2009 WL 465645 at *2 (S.D.N.Y. Fel25, 2009). “After reviewing the report and
recommendation, the Court magccept, reject, or modify, in whole or in part, the findings or
recommendations made by thegistrate judge.The judge may also receive further evidence or
recommit the matter to the magistrate judge with instructibn8 U.S.C. 8§ 636(b)(1)(¢)

O’Diah, 2011 WL 933846, at *2 (quoting 28 U.S.C636(b)(1)(C)).



Here, Plaintiffs urge the Court teeatDefendants’ objectionas if they were never filed,
either by disregarding them entirely or evaluating Reportunder a “clear error” standard.
(Dkt. 64 at 3 (citingMateo v. Universal Language Coypl3CV-2495 (NGG), 2014 WL
4983697, at *1 (E.D.N.Y. Oct. 6, 2014) (applying “clear error” standard whe@bjections
filed)).) > While the circumstances here supp@intiffs position—i.e., despite receiving two
lastminute extensions of timewith a warning theeno further extensionsvould be granted
Defendants filed their response one day after the deadline, without acknowledgxplaining
the delinquency—the Court declines to address this issue, and instead adbptReport

pursuant to a@e novostandardf review

[11. Analysis

Based on its review of theecordand the parties’ argumentthe Court adopts, in its
entirety, Judge Bloom’sextremely thorough and wellreasonedReport The Court rejects
Defendants’ challenges to the Report, namely, ithdl) “failed to consider all of the evidence
based on the totality of the circumstances|[;]” (2) failed to “consider thaapk® cause to arrest
is a low threshold, far below that which is required for conviction[;]” (3) reliedlygan the
surveillance videotape of the Coney Island Avenue robbery; and (4) impropedlyaecertain
evidencein finding thatthe presumption of probable cause arising out of Plaintiffs’ indictment

coud be rebutted at trial(Dkt. 63 at 2, 6, and 10.)

2 Another basis for applying a “clear error” rewiestandard is that although Defendants have
filed objections to the Report, these objections largely repeat the argumesgst@dein
Defendants’ initial moving paper$eeO’Diah, 2011 WL 933846, at *1.

% Indeed, in Defendants’ apparent haste to file their objections, they includedramparggraph
that had no connection to this case and addressed issues relating to a Report and
Recommendation issued by “Magistrate Judge Fox,” presumably of the Soutbieict Di New
York. (Dkt. 63 at 2.)



Defendants’ contentions that the Report failed to consider the totality of the
circumstances and apgdl the correct probable cause standard are patently incorrect. As
reflected inJudge Bloom’sexhausive Report,shecarefully considered the voluminous record
and applied the correct probable cause standardetermining that therare sufficient factual
issues regarding the existence gbrobable causeto arrest and prosecut@laintiffs,
notwithstandng the eyewitness identificationsSeeReport at 1431. The exceedinglylow
threshold”for probable cause urged by Defendants, which would seemingly permit a fofding
probable cause based on an eyewitness identification even Wieerdtness’'s veracityis
guestionablgis, as Judge Bloom found, contrary to the ldd. at 1516. Defendantarguein
their objections, as they did in their motiotinat “[o] nce Rakebrandt identified Sanders
Detective Israel was undeo obligation to compare Sanders[’s] actual appearance to the video
before making the arrest.(Dkt. 63 at 7 (citingPanetta v. Crowley460 F.3d 388, 396 (2d Cir.
2006) (“once officers possess facts sufficient to establish probable cause, éhagither
required nor allowed to sit as prosecutor, judge or jury'hfowever, Defendants’ argument
misses the poinby assumingthe existence of probable caulsased solely orRakebrandt’s
identification As Judge Bloom correctly found, where there are “circumstances [thed] rai
doubtasto the [eyewitness’s] veracityprobable cause may not exiS§eeReport at 15 (quoting
Curley v. Village of Sufferr268 F.3d 65, 70 (2d Cir. 2001). Here, the surveillance videotape
was one such circumstance thilaé jury could find underrmed the veracity of Rakebrandt’s
identificationandthe existence gfrobable cause.

Defendants also incorrectly argue that Judge Bloom relied solely on theaypdeat
deciding that a factual issue relating to probable cause was shown. Judge Blooeredmsd

only the videotape, but other evidenkdsraels possession prido Plantiffs’ arreststhat would



have cast doubt on their identities as the perpetrators, such as the physigaliatesaf the
robbers at both locationshe civilian eyewitnesses’ failure to identify Sanders, the limited
opportunity Rakebrandt had to vievhiips, the fact that Phillips was the only person in the
photoarray shown to Rakebrandt who wasaring a gey hooded sweatshi(tike the robberg
and the scant information in the record about the-dmecoupled with thesubsequent
determination by the District Attorney’s Office that the fillers in ®eillips’ line-up were
dissimilar in appearande him. Id. at19-26 Furthermore, had Judge Bloom considered only
the videotape it alone would have been enough to raa#icient doubts about thgeracity of
the eyewitnesses who identified Plaintiffs, especially Rakebrandt.udgeJBloom discussed,
the videotape showed, among other things, that the two Coney Island Avenue robbers were
roughly the same height and that they were not significantly taller than threiredheduals in
the storejn contrast to theobberswho would have stood out, given that Sanders is 6’6" telll.
at 18. As Judge Bloom noted, Defendants’ attempt to minimize the weightatccoeledhe
videotape “ignores the Supreme Court’s clear directiddcott v. Harris 550 U.S. 372, 3881
(2007), that the Court should considefailablevideo evidence in deciding summary judgment
motions in civil rights cases.Id. at 16 (internal quotatiomarks omitted).

Lastly, Defendants argue thidite Report improperly relied oevidence suggesting that
Israel fabricated a statement by Sanderd police repost abouta black Maxima in deciding
whether the presumption of probable cause arising ddiaoftiffs’ indictmentcould be rebutted
at trial. Contrary to Defendants’ contention, this evidence was not “irrelevant to thaffgaint
prosecution,’and was properly considered by Judge Bloo@ertainly, evidenceéhat Sanders
told Israel that he had “some friends who were involved in some robberies, they asar gr

hoodies, and a friend took lotto tickets and money” ctalde causga grand jury to believe



that Sander&new how the robberiebad been committed becausewses involved in them and
that by talking about “friends” having committed the robber®anders waattemptingto cast
suspiciononto fictitious others.Similarly, evidence that a black Maxima, the type of car owned
by Phillips, was used as part of the string of robberies thatoliee fbelieved were connected to
the two robberies at issue, could cause a grand jury to believe that Pralipswelved in those
robberies as possibly others. Thus, this allegedly fabricated evidenceventdb a possible
rebuttal of probable cause based on the grand jury’s indictment of Plaintiffs.

Accordingly, for the reasons set forth in the Report, Defendants’ motion for summary
judgment is: (1) denied with respect to Plaintiffs’ claims of false arrest, imai@rosecution,
and denial offair trial as to Israel;3) denied with respect to Plaintiffs’ state law claims of
malicious prosecution as to Israel and the CiBy;granted with respect to Plaintiffs’ state law
claim of false arrest; (4Qranted as to Plaintiffs’ claims for unlawfsgarch and abuse of process,
which are dismissed; an®)(granted as to all claims against Defendant Michael Rakebrandt,
who is hereby dismissed from this case.

SO ORDERED:
/sl

PAMELA K. CHEN
United States District Judge

Dated:March 3Q 2015
Brooklyn, New York



