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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
MARISOL QUINTANA, :

Plaintiff,

MEMORANDUM AND ORDER
-against- : 12-CV-120 (DLI)(MDG)

YOUNG BLOOMING, INC.,et al.,

Defendants. :
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

By Order dated March 31, 2014, adopting RReport and Recommendation of the Hon.
Marilyn D. Go, U.S.M.J., dated March 11, 2014, @aurt directed entry adlefault judgment in
the amount of $111,991.11 against Defendants @il Sha (“Mr. Cha”), Mercedes Cha (“Ms.
Cha”), and Yu Sun Cha (th#ndividual Defendants”), and’oung Blooming, Inc. (*Young
Blooming”) (collectively, “Defendants”). Prestiyn before the Court is Defendants’ motion to
vacate the Default Judgment pursuant to Rules)560(b)(1), and 60(b)(4) of the Federal Rules
of Civil Procedure. $eeAff. of Hong K. Jung in Supp. of DefsMot. to Vacate, dated April 7,
2015 (“Jung Aff.”), Dkt. Entry No. 54-1) Plaintiff Marisol Quintaa (“Plaintiff’) opposes the
motion. SeeAff. of Hugh G. Jasne in Opp’n to B Mot. to Vacate, dated Apr. 22, 2015
(“Jasne Aff.”), Dkt. Entry No. 55). For the reasons set forth below, Defendants’ motion is
denied.

BACK GROUND?

As alleged in the Complaint, Plaintiff waemployed by Defendants as a manicurist at

! The docket reflects that Mr. Jung has appeared asebfon Mr. and Ms. Cha. However, Mr. Jung’s submissions
in connection with the instant motion make clear treahas filed it on behalf of all Defendants.

2 Only those facts pertinent to the instant motion are reedumérein. A more complete recitation of the facts can
be found in the March 11, 2014 Report and Recommendation of Magistrate Judge Go. (Dkt. Entry No. 49).
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two nail salons bginning in 2003. $eeCompl. { 5-10, Dkt. EntriNo. 1.) In approximately
September 2011, Plaintiff was terminated raftemplaining about her wages and working
conditions. §eeAff. of Marisol Quintana (“Quintanaff.”) 11 10-13, 33-34, Dkt. Entry No. 33-
2.) Thereafter, on January 10, 2012, Plaintdimmenced this action against Defendants,
seeking to recover allegedly unpaid minimundavertime wages pursuant to the Fair Labor
Standards Act (“FLSA”), 29 U.S.C. 88 2@1 seq.and the New York Labor Law (“NYLL”") 88
650et seq (SeeCompl. 1 23-65.)

Defendants initially retained attorney DahMevorach (“Mr. Mevoach”) to represent
them in this action. On March 7, 2012, Mr. Mevorach filed an answer to the Complaint on
behalf of Defendants, denying Plaintiff's allegais of unpaid wages. (Dkt. Entry No. 9.) Mr.
Mevorach subsequently filed an amended ansmm March 16, 2012. (Dkt. Entry No. 12.) On
April 5, 2012, Mr. Mevorach appeared for an iditanference before ¢hMagistrate Judge, who
set a discovery plan and schestlilanother conference for Jube2012 to discuss settlement.
Two days before the settlement conference, Mevorach received atter from Defendants
terminating his representation.SgeDecl. of Daniel P. Mevoracim Supp. of Mot. to Withdraw,
dated May 30, 2012 (“Mevorach Decl.”) 1 5, DEntry No. 15-2.) Mr. Mevorach thereupon
filed a motion to withdraw as Defendants’ counséDkt. Entry No. 15.) In a declaration he
submitted in connection with the motion, Mr. Mevorattested that he had met with Defendants
three times to discuss this action. (Mevor&dtl. T 4.) However, a “complete breakdown in
the attorney-client relationship” occurred whaa attempted to schedule a deposition of Young
Blooming that had been noticdxy Plaintiff’'s counsel. Ifl.) At that point, Defendants cut off

contact with Mr. Mevorach and refused to respond to his calls or lettdrg] §.) In addition, it



was clear to Mr. Mevorach that Defendantsevenwilling to accept his advice concerning legal
strategy and settlementld({ 6.)

The Magistrate Judge twigmstponed a conferente address Mr. Meorach’s motion in
order to ensure that Defendants had noticthefmotion and an opportunity to object. When
Defendants failed to appear otherwise object at threscheduled motion hearing on July 13,
2012, the Magistrate Judge grahthe motion to withdraw. In an accompanying Order, the
Magistrate Judge explicitly warned Defendants ity were required tgarticipaé in this
action, and to personally appearadit scheduled conferences teethxtent they decided not to
retain another attorneyDkt. Entry No. 20.) In additiorthe Order directefoung Blooming to
retain counsel or else defagltdgment would be entered agdinis as corporations may not
represent themselves in federal coutdl.) (

Defendants did not retain another attorned &ailed to appear ahe next scheduled
conference on September 14, 2012t that conference, Pldiff's counsel informed the
Magistrate Judge that Defendants had notaeded to her discovery requests or any of her
attempts to contact them. Defendants wereeskby mail with the minets of the conference
and another copy of Plaintiff'discovery requests. By Deceertd, 2012, Defendants still had
not made any attempt to contact Plaintifftaunsel or the Court, while Young Blooming had not
retained an attorney in accordenwith the Magistrate Judge’s prior Order. Accordingly, the
Magistrate Judge issued a Report and Recendation recommending that the Court strike
Young Blooming’'s answer and enter default against it. (Dkt. Entry No. 25.) In addition, the
Magistrate Judge imposed a monetary sanotif $100 against each Individual Defendant, and
directed them to submit a status report exphgjrtheir failure to appear and defend this action.

(Dkt. Entry No. 26.) Defendamtagain were served by mailitkv copies of the Report and



Recommendation and the sancti@sler. Nevertheless, Defendants neither paid the monetary
fine nor submitted a status report to the Coyrthe deadline set by the Magistrate Judge.

On January 25, 2013, the Court adoptdte Magistrate Judge’s Report and
Recommendation striking Young Blooming’'s answedoting Defendantstepeated failure to
appear in this action and to comply with tHMagistrate Judge’s orderthe Court additionally
directed the Clerk of the Court to enter défagainst Young Blooming as well as the Individual
Defendants. Again, Defendants were served by anma proof of such service was filed on the
docket. (Dkt. Entry No. 29.) After default weentered, Plaintiff moved for an award of
damages on her claims of unpaidges. (Dkt. Entry No. 31.)Pursuant to the fee-shifting
provisions of the FLSA and the NYLL, she additionally sought recovery of attorney’s fees and
costs. (Dkt. Entry No. 36.) The Court referfdintiff’s motions to théMagistrate Judge for an
inquest as to damages and the preparaifoa Report and Recommeation. By Scheduling
Order dated June 11, 2013, the Magistrate Judgetdd Plaintiff to supplement her motions
with a more detailed explanation of her dansagalculations. (Dkt. Hry No. 40.) Plaintiff
submitted her supplemental materials on July 2, 2013, serving Defendants by mail and filing
proof of such service on thaocket. (Dkt. Entry No. 43.)Although given an opportunity to
respond, Defendants failed to do so.

On July 8, 2013, and again orlyd7, Plaintiff’'s counsel infomed the Court that several
of her mailings to Defendants haden returned undelivered by tbeS. Postal Service, certain
of which had been marked “Refused.'SegDkt. Entry Nos. 44-46.) Thereafter, Plaintiff's
counsel undertook extraordinary etfto serve Defendants, travadity train and taxi to attempt
personal service at a residence in Yonkers, Nevk registered to Mr. Cha and his wife Ms.

Cha. (Dkt. Entry No. 47.) A postcardtae residence was addressed to Mr. Chd.) (After



ringing the doorbell twice and receiving no responB&intiff's counsel left a parcel of
documents at the door that includeder alia, copies of the Clerk’s Entrof Default, Plaintiff's
motions for damages and attorney’s fees, thedMagistrate Judge’s June 11, 2013 Scheduling
Order directing Defendants to respondd.)( Plaintiff's counsel theraveled to Poughkeepsie,
New York, where she personally served Yu Suma @ha nail salon she managed that allegedly
was operated by Young Blooming under the name Sage Nail & 8bp. (

On March 11, 2014, the Magistrate Judge issued a Report and Recommendation
recommending that the Courteict the entry of defaulufigment awarding Plaintiff $111,991.11
in damages. (Dkt. Entry No. 49.) Defendantsenserved by mbwith a copy of the Report and
Recommendation, but did not file jebtions with the Court or spond in any other manner. On
March 31, 2014, the Court adopted the Report and Recommendation in its entirety, awarding
Plaintiff the recommended damages and dingctihe Clerk of the Court to enter judgment
against Defendants. Accordingly, a Defaultighment was entered on March 31, 2014. (Dkt.
Entry No. 50.) Thereafter, on April 7, 2014, arfécted Default Judgment was entered by the
Clerk of the Court, awardingamages to Plaintiff in the amount of $112,031.15. (Dkt. Entry No.
52.) Exactly one year later, on April 7, 20I3efendants, through cousls filed the instant
motion to vacate the Default Judgm. (Dkt. Entry No. 54.)

DISCUSSION

Rules 55(c) and 60(b)(1)

Default judgments “are gerally disfavored.” Enron Oil Corp. v. DiakuharalO F.3d
90, 96 (2d Cir. 1993). As such, “abubts must be resolved in fawafrthe party seeking relief
from the judgment in order to ensure that te #éxtent possible, disputes are resolved on their

merits.” New York v. Greer420 F.3d 99, 104 (2d Cir.2005) (citirRpwerserve Int'l, Inc. v.



Lavi, 239 F.3d 508, 514 (2d Cir.2001)). Neverthelassotion to vacate a default judgment “is
addressed to the sound discretiorthed district court and [theeSond Circuit] vl not reverse
the denial of such a motion extefor abuse of discretion.”Gesualdi v. Quadrozzi Equip.
Leasing Corp.2015 WL 6642681, at *1 (2d CiNov. 2, 2015) (quotintate St. Bank & Trust
Co. v. Inversiones Errazuriz Limitagd74 F.3d 158, 166 (2d Cir. 2004)).

Rule 55(c) of the Federal Rules of Civildéedure provides that “[tjhe court may set
aside an entry of default for gooduse, and it may set aside raafidefault judgment under Rule
60(b).” Fed. R. Civ. P. 55(c). Here, becabDstendants move to vacate a final default judgment
and not just an entry of default, Rule 60(b) governs the instant m@&ea Fairfield Fin. Mortg.
Grp. Inc. v. Luca2011 WL 3625589, at *3 (E.D.N.Y. Aud6, 2011) (“Here, where there has
been not only an entry of default, but alsdefault judgment, Rule §b) provides the governing
standard.”);Yurkov-Shkolnik v. Allstateife Ins. Co. of New Yorkk008 WL 4093490, at *4
(S.D.N.Y. Sept. 2, 2008)RCI HV, Inc. v. Transtec (RC) Inc2004 WL 1197246, at *10
(S.D.N.Y. May 28, 2004). Under Rule 60(b)(d)court may set asidefmal default judgment
for “mistake, inadvertence, surprise, or esable neglect.” Fed. R. Civ. P. 60(b)(&&e also
Fed. R. Civ. P. 55(c). Notably motion pursuant to Rule 60(b) must be made “within a
reasonable time,” but “no more than a yearratte entry of the judgnmt.” Fed. R. Civ. P.
60(c)(1). “The one-year limitation periodrfRule 60(b) motions is absoluteMartha Graham
Sch. & Dance Found., Inc. v. Martha Graham Ctr. of Contemporary Dance,466.F.3d 97,
100 (2d Cir. 2006) (quotingVarren v. Garvin 219 F.3d 111, 114 (2d Cir. 2000)) (internal
guotation marks omitted).

In their papers, the partiedo not address the timing requitent of Rule 60(b)(1).

Nevertheless, because that requirement goethdoCourt’'s authorityto vacate the Default



Judgment, the Court must consider whether itldegs satisfied. The Court concludes that it has
not been satisfied and that Defendants’ motion is untimely. Default Judgment was entered on
March 31, 2014. (Dkt. Entry N&b0.) On April 7, 2014, the €tk of the Court entered a
“Corrected Default Judgment.” (Dkt. Entry N62.) The Clerk evidently did so to correct a
typographical error in the original Default Judgnt. Aside from correcting that error, and
recalculating the assessgek-judgment interest, ¢hCorrected Default Judgent did not alter the
original Default Judgment in any respect. i diot, for example, alter the Court’s finding of
Defendants’ liability or even the amount damages awarded under the FLSA and NYLL.
Therefore, this action was resolved to a fipmlgment upon the entry dhe original Default
Judgment on March 31, 2014. It follows that Defendants had until March 31, 2015 to file a
motion pursuant to Rule 60(b)(1) to vacate théaDk Judgment. However, Plaintiffs did not

file the instant motion untihpril 7, 2015, rendering it untimely under the one-year limitation
period for such motions imposed by Rule 60(c)(BeeDkt. Entry No. 54.)

The Court’s conclusion that the limitation peri@sh from the date of the original Default
Judgment, and not the date of the Corrected Default Judgment, is consist with how courts apply
statutory filing deadlines specifically in the corttex Rule 60(b), as well as in other analogous
contexts. For example, @LeS, Inc. v. MK Real Estate Developer & Trade, G80 F. App’X
153, 153-54 (3rd Cir. 2013), a final judgmentangt certain defendants was entered on May 6,
2011. On June 21, 2011, the magistrate juddereth an amended judgment to account for
attorney’s fees subsequently awarded. at 154. Almost one year later, on June 20, 2012, the
defendants filed a motion pursuant to R6@G¢b) to vacate thdefault judgment.ld. The Third
Circuit held that the motion was untimely undeule 60(c)(1) because the defendants were

challenging the finding of liability that was finas of the entry of the initial judgment on May 6,



2011. Id. The court relied odones v. Swanspb12 F.3d 1045, 1049 (8th Cir. 2008), where the
Eighth Circuit similarly held that the one-yeanitation period for a Rule 60(b) motion began to
run from the entry of an initial judgment, andt an amended judgmethtat “left in place the
jury’s finding of tort liability and only altered thaward of damages.”

The Second Circuit also has construed theyaa limitation period strictly, holding that
it runs from the date of judgment in the distgourt notwithstanding angppeal that “malkes]
no substantive change in [tiparties’] legal position.” See Martha Graham S¢h66 F.3d at
101. Even in the habeas corpus context, whasemers’ freedom is atale, courts have held
that the one-year limitation period imposed by Cosgtte file a petition pursuant to 28 U.S.C. 8
2254 must be applied strictly. As such, thengjliof a corrected or amended judgment that does
not disturb the underlying validity of the judgmehe petitioner seeks thallenge will not toll
or reset the limitation periodSee, e.g., Deese v. Be2k07 WL 3334209, at *2 (W.D. N. Car.
Nov. 5, 2007) (“[T]he fact that an error wasschvered by the Department of Correction in
Petitioner's kidnapping sentence and correbie@n amended judgment on September 9, 2003
does not toll . . . or restart the clock.”)

Here, the parties’ legal positions with regard to this action were determined with finality
upon the entry of the original Default JudgmentMarch 31, 2014. The fathat the Clerk of
the Court made a typographical error, whichxeél through a Corrected Default Judgment that
did not alter the parties’ legadositions in any respect, did not excuse Defendants from the
absolute requirement to file any motion purdunRule 60(b)(1) by no later than March 31,

2015 Defendants did not do so, and the Court consequently is without power to grant a Rule

3 Although one year from the entry of judgment isdhéer limit for making a motion under Rule 60(b)(1), a court

is not precluded from finding that a motion filed within that period nevertheless was not mtue awieasonable

time.” SeeFed. R. Civ. P. 60(c)(1). Here, even if the Court concluded that the one-year limitation period ran from
the date of the Corrected Default Judgment, the Courvtilld find Defendants’ Rule 60(b)(1) motion untimely in

8



60(b)(1) motion. Accordinglythe portion of Defendants’ nion made pursuant to Rule
60(b)(1) is denied.

Even assuming that the Court had the poweracate the Default Judgment pursuant to
Rule 60(b)(1), which it does not, such reliebwid not be warranted in light of Defendants’
willful disregard of this action and Court order&s the Second Circuit has made clear, where a
defendant seeks to vacate an entry of defan “good cause” pursuant to Rule 55(c), or to
vacate a final default judgment for “excusableleet’” under Rule 60(b)(1), the court must
consider whether the defendant’s default was willfGleeState St. Bank374 F.3d at 166-67
(citing S.E.C. v. McNulty 137 F.3d 732, 738 (2d Cir. 1998)yee also Pecarsky V.
Galaxiworld.com Ltd. 249 F.3d 167, 171 (2d Cir. 2001). A finding of willfulness requires
“something more than mere negligence, sashegregious or deliberate conduct, although the
degree of negligence in prettgting a default is a relevafdctor to be considered.Green 420
F.3d at 108 (internal quotation nka and citation omitted).

Here, there is no question thaefendants’ default was willful. They initially retained
Mr. Mevorach to represent them in this actidmut reconsidered his representation after he

advised them to make a $15,000 settlement 6ff@@eeDecl. of Gil Soo Cha (“Mr. Cha Decl.”)

light of their willful disregard of this actionSee, e.g. Fairfield Fin. Mortg2011 WL 3625589, at *3-4 (Rule 60(b)
motion filed “barely within the one-w& time limit” was untimely because the defaulting defendants offered no
explanation for their delay) (citingmoco Overseas Oil Co. v. Compagnie Nationale Algerienne de Navigg@ion
F.2d 648, 656 (2d Cir. 1979)).

* Defendants’ motion explicitly is made pursuant to Rule 60(b)@peDkt. Entry No. 54.) The Court notes that
even if it were to construe the motion as being made under Rule 60(b)(6), which isjact ttuh mandatory one-
year limitation period, the motion still would fail. Defemds do not allege any exceptional circumstances that
would warrant the exercise ofishCourt’s eqgitable powers.SeeYurkov-Shkolnik2008 WL 4093490, at *5/elez

v. Vassallgp203 F. Supp. 2d 312, 333-34 (S.D.N.Y. 2002).

®> Without identifying him by name, Mr. and Ms. Cha assert that they initially retained a “first” attorney, who told
them that he would get this case dismissed. (Mr. Bbal. § 21; Ms. Cha Decl. 1)9.However, that attorney
subsequently referred them to a “second attorney,” who recommended settlement. (Mr. Cha Decl. { 23; Ms. Cha
Decl. 1 10.) Although it is left unclear by Defendantgjwa allegations, the record suggests that Mr. Mevorach was

the second attorney. Ms. Cha alledfest she personally terminated the second attorney, while Mr. Mevorach’s

9



19 20-24, Dkt. Entry No. 54-2ge alsdecl. of Mercedes Cha (“M£ha Decl.”) 11 6-12, Dkt.
Entry No. 54-3.) According to Mr. Cha, he disagg with that advice because he thought he had
always paid Plaintiff what sh@as owed. (Mr. Cha Decl. 1 24.) Accordingly, Defendants made
a strategic decision to cut offontact with Mr. Mevorach antb terminate him as counsel
because they disagreed with his legal advidé. 1(24; Ms. Cha Decl. { 12; Mevorach Decl. 11
5-6.)

At that point, Defendants knew that thistias was pending against them and that it
required their attention. Whilenderstandable that they would mpasp the legal complexities
of litigating wage and hour claims in federal court, it was not excusable for them simply to
ignore this case altogethefee King v. Galluzzo Equip. & Excavating |23 F.R.D. 94, 97-

98 (E.D.N.Y. 2004) (“A party’s ecision to ignore the dangerdesmdant to litigation cannot
serve to excuse his default.”) (quoti@giginal Appalachian Artworks, Inc. v. Yuil Int'l Trading
Corp, 105 F.R.D. 113, 116 (S.D.N.Y. 19853¢e also Labarbera v. Interstate Payroll Co., Inc.
2009 WL 1564381, at *2 (E.D.N.Y. June 2, 2009) (ewhere a defendant expected case to be
settled out of court, willful choice to ignoliigation did not constute “good cause”).

Yet, according to Defendants’ own admissioiggore this case is precisely what they
did. Mr. Cha, whose first language is Koreaftleges that he conised a Certified Public
Accountant fluent in Korean who advised hinattine could wait until the Court contacted him
before taking further action(Mr. Cha Decl. § 29.) Nevertless, Defendants did not appear
before the Court as required make any other effort to contattte Court, despite the fact that
Plaintiff's counsel and the Court repeatedigrved them with documents concerning this

litigation. While Defendants state in concluséaghion that they never received any documents

declaration states that Ms. Cha contadtim to terminate his representatiofMs. Cha Decl. § 12; Mevorach Decl.
15)
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from the Court, geeMs. Cha Decl. § 17), they do not prdeiany explanation as to why that
would be the caseCf. Burda Media, Inc. v. Viertel17 F.3d 292, 299 (2d Cir. 2005) (“[W]here
the defaulting defendant had adtnatice of the original proceéng but delayed in bringing the
motion, the defendant bears the kamrdbf proof to establish that the purported service did not
occur.”) In fact, Plaintiff's counsel went the trouble of hand delivering Court documents to
Mr. and Ms. Cha’s home address, but they still madeffort whatsoever to participate in this
action after terminating Mr. Mevorach.

Moreover, Ms. Cha admits that she receimadherous mailings frorRlaintiff's counsel.
(Ms. Cha Decl. 1 13.) However, for twoimipal reasons, Ms. Cha “did not pay much
attention” to those mailings and dieed to tell Mr. Cha about them.Id() First, she is of
Hispanic background and allegedly has “difficulties with English” that frustrated her
understanding of the aamunications from Platiff's counsel. [d.) Mr. Cha similarly alleges
that a language barrier prevented him fromarathnding Mr. Mevorach’advice and the full
legal ramifications of this action(Mr. Cha Decl. 1 24-27.5econd, Ms. Cha lalges that she
did not want to place any stress on Mr. Cha outasfcern for his heddf as he was diagnosed
with stomach cancer in 2008, underwent surgery ireKdhereafter, and ctimues to travel to
Korea periodically to receivedatment. (Ms. Cha Decl. 11&,12-13, 16; Mr. Cha Decl. 1 16-
17, 30.) Ms. Cha also has a history of medissiiés, having been diagnosed with breast cancer
several years before this met was commenced. (Ms. Ch2ecl. § 15.) In addition, on
December 29, 2012, Mr. and Ms. Cha allegedly wevelved in a seriougar accident that
caused injuries requirg extensive medical treatment, whidurther prevented them from
participating in this action.Id. § 14; Mr. Cha Decl. T 31.)

While those circumstances no doubt wesgnty, the Court could have accommodated

11



Defendants if they had made any effort to paréitgpin this litigation oeven contact the Court
after terminating Mr. Mevorach. The Court am little to accommoda Defendants now, long
after the entry of the Default Judgment, as the above circucesta@lo not constitute excusable
neglect. First, while language limitations may bear on whether default was va#til,e.g.,
United States v. U.S. Currency in the Amount of $41,893 F. Supp. 540, 543-44 (E.D.N.Y.
1992), any language limitations facby Mr. and Ms. Cha were not serious as tprevent them
from: (1) incorporating a busineaad running at least two naillsas, which they operated using
a “combination of Korean, Span, and English languagesseeReply Aff. of Hong K. Jung in
Supp. of Defs.” Mot. to Vacate, dated May 13, 20Tsing Reply Aff.”) 1 6, Dkt. Entry No. 57);
(2) retaining Mr. Mevorach when they first learned of this action and meeting with him several
times to discuss it; and (3) making a strategimgien to terminate Mr. Mevorach when they did
not agree with his advice to make a settlement 6ff@hese facts portray Defendants as more
than capable of understanding tllais action required their attton and that they could not
simply ignore it See Nuova Fagnu's S.P.& Ital-Moda Boutique 1985 WL 2519, at *2
(S.D.N.Y. Sept. 11, 1985) (lack &nglish fluency not an excuger default where defendant’s
ability to run a business in the United States aisdnitial retention of an attorney demonstrated
“a person sufficiently aware of the imparta of legal papers served upon him.”)

Second, having retained an attorney ie first place, Defendasitdo not sufficiently
explain why their pre-existing medical issues preed them from retaining another attorney or,
at a minimum, contacting opposing counsel or tlherCto explain their sitation. In fact, the

only explanation offered by Defenua is that Ms. Cha did notform Mr. Cha of mailings they

® Notably, after terminating Mr. Mevorach’s represéints Defendants’ unwillingness or inability to retain new
counsel “does not serve as an excuse for defalding, 223 F.R.D. at 98. “[W]here a party is notified that he is in
default and he apparently makes no effort to appear pro se or to explain his situation to the opposing party and the
court, such neglect is inexcusabléd. (quotingOriginal Appalachian Artworks105 F.R.D. at 116.)

12



received concerning this litigatidrecause she did not want to worry him. (Ms. Cha Decl. | 16.)
Such conduct is both willful and inexcusable beseathe record reflects that Mr. and Ms. Cha
were perfectly capable of litigating when was in their interest, as the following facts
demonstrate.

On December 29, 2012, Mr. and Ms. Cha wadlved in a car acdent and allegedly
suffered injuries that required texsive medical treatmentld( § 14; Mr. Cha Decl. T 31.) At
that point, roughly seven months had elapseate Defendants terminated Mr. Mevorach’s
representation, during which time Defendants failed to appear at a September 14, 2012
conference and did not comply with any of #Magistrate Judge’s orde Mr. and Ms. Cha’s
later involvement in a car accident does not examseof that willful behavior. Moreover, on
January 21, 2014, more than two months befor®#fault Judgment was tared in this action,
Mr. and Ms. Cha brought a persomgury lawsuit in New York site court in connection with
their 2012 car accident.SéeEx. D to the Jasne Aff.) Theyffer no valid explanation why they
were able to pursue litigation on their ownhbl without so much as contacting opposing
counsel or the Court in conneati with this case. Defendantdunsel merely argues that being
a plaintiff in a personal injurgction requires less personal invahent as a litigant than being a
defendant in a wage and hour lawsufbe€Jung Reply Aff. 1] 24-26.While that may be true,
it is not an excuse for Defendants to pick @hdose which legal proceedjs to participate in
and which to ignore.

Where, as here, default was willful, it should not be set assabwarz v. Thinkstrategy
Cap. Mgmt. LLC 2016 WL 29626, at *4 (S.D.M. Jan. 4, 2016) (citind\ction S.A. v. Marc

Rich & Co, 951 F.2d 504, 507 (2d Cir. 1991)). Accordingyen if the Courhad the power to
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consider Defendants’ untimely motion, it wdulleny those portions made pursuant to Rules
55(c) and 60(b)(1).
. Rule 60(b)(4)

Defendants also move to vacate the Defdultgment pursuant to Rule 60(b)(4) of the
Federal Rules of Civil Procedure, which permitoart to set aside a final judgment that is void.
Fed. R. Civ. P. 60(b)(4). Notably, where a judgment is shown to be void, ‘fiteis seabuse of
discretion for a district court to deny a mata motion to vacate the judgment under Rule
60(b)(4).” Burda Media,417 F.3d at 298 (2d Cir. 2005) (quotiSgate St. Bank374 F.3d at
178.) While a motion pursuant Rule 60(b)(4) still mat be made “within a reasonable time,” it
is not subject to the mandatory one-year ktnitn period applicabléo motions under Rule
60(b)(1). SeeFed. R. Civ. P. 60(c)(1).

Questions of timeliness aside, DefendantdeRa0(b)(4) motion must be denied because
it fails to establish that the Default Judgmestvoid. As the solebasis for the motion,
Defendants contend that the Court lacked faldsubject matter jurisdiction over this action
because they do not fit withindglscope of coverage of the FLSA. (Jung Aff. 1 56-70.) In that
regard, the Magistrate Judgletermined in her Marchl, 2014 Report and Recommendation
that Defendants were “employers” subject te FLSA’s wage requirements because they were
engaged in an enterprise with annualesain excess of $500,000, which had employees
handling, selling, or otherwise working on goodsnmaterials moved in interstate commerce.
(Dkt. Entry No. 49, at 7-8.) In connection withe instant motion, Defendants submit federal tax
returns to show that Young Blooming's salesre below the $500,000 threshold required for

“enterprise coverage” under the FLSASegEX. E to the Junf Aff.)
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Nevertheless, that showing is unavailing porrposes of Defendants’ argument that the
Court lacked subject mattgurisdiction over thisaction. As other courts this Circuit have
recognized, “the question of enteg@istatus is an issue that geeshe merits of a plaintiff's
claims rather than subject matter jurisdictionSpain v. Kinder Stuff 2010 LLQ015 WL
5772190, at *3 (E.D.N.Y. Sept. 29, 2015&e also Suggs v. Crosslands Transp., @15 WL
1443221, at *3 n.2 (E.D.N.Y. Mar. 27, 2015) (“[B]ecaule question of enterige status is an
issue that goes to the merits of a plaintifflaims rather than subject matter jurisdiction, the
qguestion of [d]efendants’ status as an enterprise under the FLSA engaged in commerce, is
deemed proved by [d]efendants’ default.”) (quothvelez 203 F. Supp. 2d &33) (internal
guotations marks omitted). Accordingly, in cinastances virtually idewcal to those here,
courts have rejected Rule 60(b)(4) motiorsseating that the movant was not subject to
“enterprise coveragainder the FLSA.See, e.g., Velg203 F. Supp. 2d at 327-333. To be sure,
Defendants’ Rule 60(b)(4) motion suggests a posdgilefense that could have been raised by
Defendants had they not abandoned this aétidut that motion does not raise any issue of
subject matter jurisdiction. Accordingly, therpon of Defendants’ motion made pursuant to

Rule 60(b)(4) is denied.

" Whether the defendant has a meritorious defense ispaopaiate consideration for awa in deciding whether to
grant a motion pursuant to Rule 60(Igtate St. Bank374 F.3d at 167. Here, the Court need not address at length
the merits of Defendants’ proposed defenses becauststhat motion is untimely und&ule 60(b)(1), and fails as

a matter of law under Rule 60(b)(4).
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CONCLUSION
For the foregoing reasons, Defendants’ motionaoate the Default Judgment is denied
in its entirety.
SO ORDERED.

Dated: Brooklyn, New York
March 30, 2016

/sl
DORA L. IRIZARRY
United States District Judge
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