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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
SYLVESTER TWINE pro se :
Petitioner,
: MEMORANDUM AND ORDER
-against : 12-CV-227(DLI)
UNITED STATES OF AMERICA, :
Respondent.
__________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

Sylvester Twine(“Petitioner”) was convicted, upon his plea of guilty, of conspiracy to
distribute cocaine base (“cratk and powder cocaine. On January19, 2011 this Court
sentenced him to 10Bonths of incarceration, followed by fiwgears of supervised esse.
(Minute Entry, Docket No. 08cr-187} Doc. Entry No. 412) Petitionerappealed, ah on
Decemberl4, 2011 the Second Circuit Court of Appealssmissedhe appeal as barred by the
waiver of appellate rights contained Petitioner's plea agement(the “appellate waiver?)
(Mandate Docket No. 08cr-187, Doc. Entry No. 493 On Januaryl13 2012, Retitioner,
proceedingpro se” filed the instant Btition challenging his sentence pursuant to 28 U.S.C.
§ 2255 (“Section 2255”). (Seegenerally Peition (“Pet”), Doc. Entry No. 1) Petitioner

contendghathereceived ineffective assistance of counsel duringleia allocutionsentencing,

L All references to Docket No. 08cr-187” are to the criminal casunderlying the instant
Petition.

2 In reviewing the petition, the Court is mindful tha] document filedoro seis to be liberally
construed and aro se[pleading], however inartfully pleaded, must be held to less stringent
standards than formal pleadings drafted by lawyerErickson v. Pardus551 U.S. 89, 94
(2007). Accordinglythe court interprets theeRtion “to raise the strongest arguments that [it]
suggest[s]. Triestman v. Fed. Bureau of Priso#0 F.3d 471, 474 (2d Cir. 2006) (emphasis
omitted).
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and appeal, and that hguilty plea was not made knowingly and voluntaril(See Pet;
Petitioner'sSupgemental Amendment (“Supp. Pet.Doc. Entry No. 3) Petitioner seeki& be
resentencetefore a different judgendspecific performance of the plea agreemdReet at8.)
In the alternative, Petitioner requests that the Court hold an evidentamigde (d.) For the

reasons set forthelow, Petitionés Section 2255 &titionis denied in its entirety.

BACKGROUND

Plea Agreement and Change of Plea Hearing

On September7, 2010, Petitioner pledguilty, pursuant to avritten plea agreementp
conspiracy to distribute crackand powder cocaine in violation of 21 U.S.C.
88841(b)(1)(B)(i)(II) and 846, a lesser included offense of count one of the superseding
indictment. (SeePlea Tr.,Docket No. 08cr-187, Doc. Entry No. 435.)The plea agreement
indicated inter alia, that Petitioner would be subject to an estimateited States Sentencing
Commission Guidelines Manual (“Guidelines”) sentence range of 135 to 168 months’
imprisonment, based upon an adjusted offense level of 30, and assumingéteidiiowithin
Criminal History Category IV. (Plea Agreement § 2, Doc. Entry NB.)5The plea agreement
statedfurther that Petitioner agreed “not to file an appeal or otherwise challenge, by petition
pursuant to 28 U.S.C. § 2255 or any other provision, the conviction or sentence in the event that
the Court imposes a term of imprisonment of 168 months or belowwithout regard to the
sentencing analysis used by the Céu¢td. § 4.)

In return, hegovernmentgreel that it would “take no position concerning where within

3 Additionally, the plea agreemenbntained a stipulation that Petitioner would move to dismids gri¢judice a
civil lawsuit he had filed in the United States District Court for $loeithern Districbf New York Twine v. Four
Unknown Federal AgentBocketNo. 09cv-7631(RWS). (Plea Agreement 1 5.)



the Guidelines range determined by the Court the sentence should fall,” tinfesmation
relevant to sentencing” became known to the government after the date of therpéraead
(Id. § 6.) The plea agreememrovided that the government “will advise the Court and the
Probation Department of information relevant to sentencing, including crimitnatyaengaged
in by the defendant, and such information may be used by the Court in determining the
defendant’s sentence.’ld( { 2.) The plea agreement also provided that the estimated Guidelines
range contained in the agreement was not binding on the governhedaitpbation Department
(“Probation”), or the Court, an®etitioner would not be entitled to withdraw Qigilty pleaif the
Court’s determination of the Guidelines range was different thanptioaided by the plea
agreement (Id. 1 3.)

During thechange of plea hearingetitioner, who had been placed under ¢Biea Tr.
at 3) confirmed that hdvadread and reviewed the plea agreenweith his attorneyard that he
understood all of its terms(Plea Tr. atl5-16) Petitionerfurther statedhe understood that he
was waiving his right to appeal or collaterally attack his sentence as long a&®ritence
imposedwas 168 months or below. Id( at 15.) The Court askedPetitioner whether he
understood thatby pleading guilty,he was waiving hisright to go to trial and make the
government meet its burden of proving his guilt beyond a reasonable dddb@at {1+12.)
Petitioner indicated thdte understood (Id.) Moreover, when the Court advised Petitioner that
the government, Probation, and the Cowgtenot bound by the Guidelines range estimate in the
plea agreement and that he would not be permitted tadmaith his plea if the estimate was
incorrect, Petitioneaffirmedthat he understoodld( at 2627.)

When questionedby the Court about his attornelylichael H. Sporn, Esg.Petitioner

confirmed that he had disceskthe indictmentand the charge to which he would be pleading



guilty with his attorneyand was fully satisfied with the representation addice given to him
by counsel (Id. at8.) Petitioner also indicated that no one Imaalde any promises to get him to
plead guilty, other than the promises contained in the written plea agreemehgtamal@ane had
made any promise as to what his final sentence would lbeat(28) In light of Petitionels
responsesthe Court found that Beoner was acting voluntarilyunderstood his rights andeth
consequences of his pleand that there was a factual basis for the guilty. pl@d. at 30)
Accordingly, the Court accepted Petitioner’s plea of guilty tolélsser included offense under
count oneof the supersedingdictment. (Id.)

. Sentencing and Direct Appeal

On December 7, 201@robationissued the Presentence Investigation Report (“P.SR”)
which Prolation calculated a Guidelines sentencing range of 84 to 105 months, based on an
adjusted offense level of 25 and Criminal History Catedjdry The governmerindicated that it
had no objections to the PSR. (Gov.’s LBocket N0.08cr-187, Doc. Entry No. 402.)

Although Petitioner did not object to the Guidelines range as calculated by &ngbati
Petitioneis attorneyadvocatedor the imposition ofa belowGuidelines sentence of 70 months
by letter dated January 4, 2011Def.’'s Sentencing Mem., Docket NO68-cr-187, Doc. Entry
No. 404.) Mr. Sporn argued that the Court shatddsider Petitioner's family situation and
applyaoneto-one powdercocaine to ackratio. (Id.) In response, the government argued that
a sentence within theGuidelines range was appropriate because: Pgtitioner's family
circumstances were not sufficiently extraordinary to justify a downwlamhrtureand 2) the
“present ratio in th&uidelines provide[dihe Court with the latitude to fashion appropriate

and fair sentence.(Gov.’s Sentencing Mem., Docket No. 88187, Doc. Entry No. 407}) The

* The 2010 United States Sentencing Commissioni&@imes Manual (2010 Manual”) that was in effect at the time
of sentencing here was used in calculating the applicable sentencing mgsdedinge. The 2010 aviual



governmentlsoreferred toPetitioner'sextensive crimmal history inresponding to Petitioner’s
argumentsthat Petitioner’s poverty and family circumstanaearranted a belowGuidelines
sentence.(ld.) In a letter reply, Mr. Sporn arguedter alia, thatthe cases relied opy the
governmentor the propsition that Petitioner had not proven extraordinary circumstaoees
datedUnited States v. Bookeb43 U.S. 220 (2005which rendered the Guidelines advisory
rather than mandatarynd the Court could consider Petitioner’s family circumstances under 18
U.S.C. 8§ 3553(a)even if they were not “extraordinary.” (Def.’s Sentencing Repbgket No.
08-cr-187, Doc. Entry No. 411.)

At the sentencing hearinghe parties reiterated the argumemmisesentedin their
respectivewritten submissions to the Courf{Sentencing Tr. a®-18, Docket No.08-cr-187,
Doc. Entry No. 502.)The Courtconcurredwith Mr. Sporn that“in the postBookerworld, . . .
any one particular factor does not need to rise to the extraordinary diacwes standard that
would have apjpéd traditionally under a departure analysisid. @ 20-21) The Courtalso
acknowledged that it had applied a doene powdercocaine to ackratio in other cases, but
found that a noiGuidelines sentence was inappropriatgler the circumstances$ Betitioner’s
case (Id. at 28.) Based oits consideration of the advisory Guidelines, the 3553(a) factors, and
all of the facts and circumstances of this céise,Cart sentenced Petitieer to105 months of
imprisonmentand five yearof supervisedelease (Id. at 28, 3132) On December 14, 2011,
the Second Circui€Court of Appealsismissed Petitioner'appealof this Court’s judgmenas

barred by thavaiver of appellate rights containedRetitioner’s plea agreemeniSeeMandate)

incorporated the eightedn-onecrack topowder cocaine ratio contained in the Fair Seciteg Act of 2010Pub.L.
No. 111220, § 2, 124 Stat. 2372 (amending 21 U.S.C. §,844)Congess had determined that the #6@ne
crack to powder cocaine ratio contained in the prior drug sentencing stattesaused unjust result§ee also
United States v. Brooks732 F.3d 148, 1480 (2d Cir. 2013)(noting that the Fair Sentencing Act of 2010
authorized the Sentencing Commissiongdu the base offense levels for certain crack cocaine offinses



[I1.  ThePetition

Petitioner timely filed this Section 2255 Petitioantendinghat he received ineffective
assistance ofounsebecause his attorneyl) failed to inform Petitioner, in connection with his
guilty plea, thadrug quantity was an element of the cgitinat the government would have to
prove beyond a reasonable doubt at trial (Pet-&¢t 2) told Petitioner that he should plead
guilty because the Court would apply a d4o@ne powdercocaine to rack ratio at sentencing
(Supp. Pet. at 4); 3) conceded, in connection with sentenitiag,Petitioner’'s personal and
family circumstances had to be extraordinary to justify a downward tdepdSupp. Pet. at6);
4) failed to argue, on direct appeal, that the government had breached the plea agRenatnt
2-3); 5) failed to argue, on direct appeal, that this Court violated Petitionesstational rights
by declining to apply a or®-one powdercocaine to @ckratio at sentencing (Supp. Pet. at 1
2); and 6) failed to notify the appeals court thathad been relieved as counsel. (Pet-4) 3
The government opposéle Petition on the grounds that: 1) the Petition is barred by the
appellate waiver which was entered into knowingly and voluntarily; Bjr. Sporn’s
representation of Petitioner wast ineffective; and 3) the government did not breach the plea

agreement (Gov.’'s Mem., Doc. Entry No. 5.)

DISCUSSION
Direct Appeal and Waiver of Appeal
As an initial matterthe Second Circuit alreadyas held that Petitioner waived his

appellate rights by virtue of the plea agreeniatd which he enteretdl (SeeMandate) The

® As noted above, Petitioner agreed “not to file an appeal or otherwise glallen the conviction or sentence in
the event that the Court imposes a term of imprisonment of 168 months ar belo without regard to the
sentewing analysis used by the Cduds part of the plea agreemefiRlea Ageement  4.) This Court imposed a
sentence of 105 monthsgeivbelow the maximum sentencentemplated by the appellate waiver.



government argues thtte Petitionshould be denied on this ground alor(&ov!s Mem. at 2

4.) SeeUnited States v. Pitcheb59 F.3d 120, 123 (2d Cir. 2009) (finding theection2255
petition cannot be used toelitigate questions which were raiseddaconsidered on direct
appedl). As discussedh more detaibelow, because the Circuit Court did not have before it a
challenge to the appellate waiver basedte groundof ineffective assistance of counsel, this
Court will consider the merits of Petitioner's claim. However, for the reasdso set forth
below, the Court finds the waiver to be valid as it was knowingly, intelligently, and volyntar
made by the Petitieer. Accordingly, Petitioner was barred from filing this Petition.

Waivers of the right to appeal @ collaterally challenge a sentence are presumptively
enforceable.United States v. Riggb49 F.3d 143, 147 (2d Cir. 2011)nited States v. Gome
Perez 215 F.3d 315, 319 (2d Cir. 2000). However, waivers may be unenforceable in narrowly
circumscribed situations, such as where “the waiver was not made knowingly, vojutadil
competently, when the sentence was imposed based on constitutionmiynissible factors,
such as ethnic, racial or other prohibited biases, when the government breach®dathe
agreement, or when the sentencing court failed to enunciate any rationale for tltamtésfen
sentence.” United States v. Areval®28 F.3d 9398 (2d Cir. 2010)citing GomezPerez 215
F.3d at 31)).

Petitioner’sfirst two ineffective assistance of counseligia, which were not before the
Circuit Court, merit this Court’s review, because they “reflect on the voluntary natunes of
plea.” United States v. PeelB00 F. App’x 33, 35 (2d Cir. 20123ummary order) (citingarisi
v. United States529 F.3d 134138-39 (2d Cir. 2008) see alsdVlassaro v. United State538
U.S. 500, 509 (2003holding that the failure to raise an ineffectassistanceof counsel claim

on direct appeal does not bar the claim from being brought in raSatgion2255 Petition);



United States v. Riggi649 F.3d 143, 150 (2d Cir. 201{finding that “aclaim based on
ineffective assistance of counsel. can stwvive an appeal waiver where the claim concehes
advice[the defendant] received from coungel”

Similarly, Petitioner’s claim that counsel was ineffective for failing to argue on direct
appeal that the government breached the plea agreement islyptogfere this Court See
United States v. Mammedo804 F. App’x 922, 924 (2d Cir. 200&holding that “[eyen
where. . .a defendant waives his right of appeal . . . the defendant may appeal his sentence if he
can show that the government has breached its contractual obligatiGasdfola v. United
States 909 F. Supp. 2d 313, 324 (S.D.N.Y. 20{f})ding that abreach of a plea agreement by
the government can be grounds for setting aside a waiver proyigiimg United States v.
Rosa 123 F.3d 94, 98 (2d Cir. 1997)

Because Petitioner’'s claims of ineffective assistance of counsel beforeatheotrit
impact on the issue of Petitioner’'s appellate waiver’'s validity and the moeet's alleged
breach of the plea agreement would nullify the dppelaiver, these issues are addressed
below. For the reasons set forth below, the Court finds that Petitioner's appediater was
valid and, as such, Petitioner was precluded from filing this Section 2255 Petitionovlore
notwithstanding the valid waiver, nonetus claims including the government’s alleged breach
of the plea agreemeritave merit Accordingly, the Btition is denied in its entirety.

. Effectiveness of Counsel

A. Legal Standard

The court must evaluate Petitioner’s claim of ineffective assistancsuofel under the
two-prong test set forth inStrickland v. Washingtord66 U.S. 668 (1984). First, Petitioner

“must show that counsel’s representation fell below an objective standard aiabksess . . .



under prevailing professional normsltl. at 68788. “[Clounsel is strongly presumed to have
rendered adequate assistance and made all significant decisions in the exercise albleeason
professional judgment.”ld. at 690. Second, Petitioner must show “that there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceealiid) vave
been different.”Id. at 694. In the context of a guilty plea, the second pobige Stricklandtest
is satisfied upon a showing by the defendant “that there is a reasonable probatjlibytHor
counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.”
Hill v. Lockhart 474 U.S. 52, 59 (1985).

B. Drug Quantity

Petitioner claims that his counsel was ineffective and thais plea was nomade
knowingly and voluntariljpecause he wasever advised that he was waiving his right to have a
jury determine thelrug quantityattributable to hinbeyond a reasonable douljPet. at 78.)

Petitioner’s claim isbelied bythe recod. First, Petitioner stipulated in the plea
agreement that he was responsible for at least 150 gramaabfand at least 500 grams of
powder cocaine and that he “waive[d] any right to a jury trial and sentencingdgheari
connection with such issue.(Plea Agreemat § 2.) During the plea allocution, the Court read
the charge to which Petitioner was pleading guilty, and noted that it relatadesser amount
of cocaine and crack cocaine” than the charge set forth in the indictment. (Plea -Bx) at 8
Petitioner affirmedunder oaththathe understood that he was giving up his righthallenge
the drug quantity set forth in the aatoryreports prepared on behalf of the government and to
ajury trial at which the government would have to meet its burden of pr&etigoner’'sguilt
beyond a reasonable doubtd. @t 1112, 14-15.) Based on the foregoing, there was no need for

a jury trialto determine the quantityf drugs for which Petitioner would be held accountable



SeeUnited States v. &lesteros 2007 WL 778051, at *4 (S.D.N.Y. Mar. 16, 20(r¢jecting
petitioner’s claim that his plea was made unknowingly and involuntarily becausasheewer
advised that he was waiving his right to have a jury deterthmelrug quantity attributable

him beyond a reasonable doylkdéee alsdUnited States v. Jungal45 F.3d 166, 171 (2d Cir.
2001) (recognizing that plea allocution testimony “carries such a stresgmption of accuracy
that a district court does not, absent a substantial readionl totherwise, abuse its discretion in
discrediting later seléerving and contradictory testimony as to whether a plea was knowingly
and intelligently made”).

The record does not a support a finding that Mr. Sporn’s performance was inadequate
and, in ay eventPetitioner was advised by the Court of the rights he was giving up by pleading
guilty, which he stated, under oath, he understdeetitioner thereforehasfailed to show that,
but for counsel’'s alleged misrepresentations or omissions, Petitioner would not hadedple
guilty. Accordingly, Petitioner’s claim of ineffective assistance coumse¢he basis of counsel’s
alleged failure to advise him that he was waiving his right to a jury deteromnatithe drug
guantity attributable to him denied.

C. Oneto-OnePowder Cocaine to ack Ratio

Petitioner’s ineffective assistance claim based on Mr. Spatlegedrepresentation that
the Court would apply a orte-one powdecocaine to crackatio is also unavailing.

At the outset, Petitionersumrent selfserving claim that Mr. Sporn misled him
contradics Petitioner's prior sworn atements at th@uilty plea allocutionconfirming that
1) he was fully satisfied witkhe representation and advice given to hiniMsy Sporn 2) no one
had threatened or forced him pleadguilty; and3) no onehad made any promis& Petitioner

eitherto induce him to plead guilty or as to what his final sentence wuoeld(Plea Tr. a8, 28)

10



See United States v. Juncad5 F.3cat 171°

In any event, th&€ourt need not decide whether Mipornmade inaccurate predictions
concernig Petitioner's sentence becausbere, as here, Petitioner’'s “specific claim is that
counsel has misled him as to the possible sentence which might result from aguléy,of. .
the issue is whether [Petitioner] wasare of actual sentencing possibiliti@d if not, whether
accurate information would have made any difference in his decision to ent=a.a ghited
States v. Artega4ll F.3d 315, 320 (2d Cir. 2005) (emphasis added and citation omitted).
Accordingly, even assumingrguendo thatMr. Spornhad given Petitioner erroneous advice,
Petitioner did not suffeany prejudice— as required by the second prong of @eickland
standard -because he warsadeawareby the Courtat thechange oplea hearingwhere he was
represented by counsehat inter aliaz 1) the charge to which Petitioner was pleading guilty
carried a mandatory minimum sentencdiwé years’ imprisonment and a maximum sentence of
forty years’imprisonmeni(Plea Tr. at 18)2) the government and defense counsel’s estimate of
the Guidelines range was 121 to 151 months (Plea Tr.-a62%) no one could state with
certainty “what the Guidelines will be . . . or whether the Court wijpose a onguidelines
sentencé; 4) the Court, Probation, and the government were not bound by the Guidelines
estimate; and 5) Petitioner would not be permitted to withdraw his guilty plea if thelGesl
estimate was incorrect(Plea Tr. at 227.) See, e.gArteca,411 F.3d aB820 Wang v. United
States 2011 WL 73327, at *5 (E.D.N.Y. Jan. 10, 2014ff'd, 458 F. App’x 44 (2d Cir. 2012)

(finding that the prejudice prong of ti&tricklandstandard could not be established where the

6 Moreover, nothing in the record suggests that Petitioner lacked thisiteqnental capacity to enter a knowing
and voluntay plea. GeePlea Tr. at 5/.) Indeed, a review of Defendanpso sefilings during the pendency of the
case demonstrates that Defendant is an intelligent and articulatédiradiwith a substantial grasp of legal
principles. (SeeSentencing Tr. at 1B Also of note, Petitioner was fully capable of alerting the Court anyo
concerns he may have had regarding Mr. Sporn’s representation ofshimpeeviouslyhad asked the Court to
relieve hisfirst attorneyfor ineffectiveness. §eeDocketNo. 08cr-187, Doc. Entry Nos. 141, 238.)

11



court advised the defendant of the consequences of his plea).

In sum, under these circumstances, Petitioner has not showrethatild not have pled
guilty and would have insisted on going to tridbut for Mr. Sporn’s purported
misrepresentationsThus, the secondrgng of the Strickland test has not been satisfied. Since
neither of Petitioner's claims regarding the voluntary nature of his plea are meaugori
Petitioneralsohas failed to showhat his guilty plea was not made knowingly and voluntarily.
As such, the appellateaiver is valid and Petitioner is barred from bringing this Petition.

D. Government’s AllegeBreach of the Plea Agreement

Petitioneralso contendshat his counselwas ineffective for failing to argue, on direct
appealthat the government breached thlea agreement by engaging in sentencing advocacy.
(Pet. at 47.) Specifically, Petitioner asserts that the government breached its pleaadreem
obligation by attacking Petitioner's charactand discussinghis criminal historyin the
government’s January/l, 2011 letter to the Court (the “Lettergndat the sentencing hearing.
(Id.) Petitioner’'s arguments are meritless

It is well settled in the Second Circuit that plea agreements “are construed acdording
contract law principles[.]’United State v. Green595 F.3d 432, 438 (2d Ci2010). Further,
plea agreements are construed against the government, and a reviewing coniot imesitate to
examine the conduct of the government to ensure it “comports with the highest dstahdar
fairness.” United States v. VavallO4 F.3d 144, 152 (2d CiR005) (citingUnited States v.
Lawlor, 168 F.3d 633, 637 (2d Cit999)). In determining whether a plea agreement has been
breached, courts look to “what the parties reasonably understood to be the tetines o
agreement.”Id. (citing Lawlor, 168 F.3d at 636) (internal quotation marks omitté®here, as

here, aparty claims that the governme breached the plea agreemehy ‘making allegedly

12



impermissible comments to the sentencing cquaurts] consiér the statemenis contextto
determine if the government’s commentary reasonably appears to seek tacamtheigourt in a
manner incompatible with the agreementtlhited States v. Navaryr®12 F. App’x 378, 379 (2d
Cir. 2009) (internal quotation s omitted).

The plea agreement obligated the government to “take no position concerning where
within the Guidelines range determined by the Court the sentence should fallss unle
“information relevant to sentencing” became known to the governmentladtedate of the plea
agreement. (Plea Agreemén6.) The plea agreement also expressly permitted the government
to “advise the Court . . . of information relevant to sentencing, including actnggged in by
the defendant. . . .” Id. 1 2.) The govenment complied with it©bligatiors under the plea
agreemenin both itsLetter and at sentencing

First, the government’s Letter was written in response to Mr. Sporn’s &ttercating
for a belowGuidelines sentencand in support of its position thda sentence within the
[Guidelines rangeis appropriate.” (Gov.’s Sentencing Mem. at 1.) The government did not
advocate for any particular sentence, but insteagdondedhat Petitioner’s family and personal
circumstances did not warrant a downward departure from the Guidelines rddge. Tlje
government discussed Petitioner's “important role” in the conspiracy for whichvdse
convicted; however, it did so in the context of arguing that, because Petitioner haddrece
“neither a leadership enheament nor a minor role reduction in his base offense level,” his role
in the conspiracy was properly reflected by the Guidelingd.) (Similarly, the government
summarized Petitioner’s criminal historyinformation already contained in the PSkh order
to argue that a Guidelines sentence was appropriate betesiseamily and personal

circumstances did not “excusel[] or explain[]” his criminal behavi@d. at 34.) Such “mild,

13



non-provocative, merely informative, and substantially justified” comments do not chestit
breach of the agreementnited States v. Amicd16 F.3d 163, 168 (2@ir. 2005). While the
government’'s comment that “defendant is not a sympathetic individual” could be codsidere
troublesome in isolation, thieetter, when readn context,was advocacy for a sentence within
the Guidelines range determined by the Court,futli conformity with the plea agreement.
Accordingly, the Letter does not rise to the level of inappropriate senteatvagacy.

Petitioner claimsalsothatthe government violated its agreembmgt“ask[ing] the Court
to adopt a particular view of the Guidelines” at sentencing. (Pet. gtXsgntencingdefense
counselrequested that the Court impose a sentence below the applicable Guidelines range,
urging that a belowGuidelines sentence would still “send[] a message that the offense was
serious and ... have the appropriate deterrent effect.” (Sentencing Tr1at)9In response, the
government argued that the Petitioner’s “disturbing” criminal hystiemonstrated that he would
not be deterred from committing future crimes by a befwidelines sentence.ld( at 1517.)
The government indicated that its position was that “a guideline sentence ysthealbnly
appropriate sentence hdtgecause akentence below the guidelines . . . does not reflect the
seriousness of the defendant’s crime and is not sufficient to meet the geatdesfcing.” I¢l. at
17.) The government’s comments about the Petitioner's criminal history were all made in
responseto defense counsel’'s arguments in support of his request for a-Gelolelines
sentence. Takein context, the Court concludes the governnsestiatements did not rise to the
level of unjustifiable advocacy, but remained within the boundary of informatienard to
sentencing.

Based on the foregoing analysis, the Court finds that the government did rult tirea

plea agreement in any wayd, thus, did not invalidate the appellate waivédefense counsel

14



had made such an argument on direct appeal, it very likely would have been rejected. As such,
Mr. Sporn’s failure to argue that the government breached the plea agreemeardtdmesstitute
ineffective assistance of counsefeeUnited States v. Regalad618 F.3d 143, 150 (2d Cir.
2008) (finding that “failure to make a meritless argument does ambunt toineffective
assistancg. Accordingly, Petitioner’s ineffective assistance of counsel claim on the bési
counsel’s alleged failure to argue that the government breached the glemeatyis denied.

E. Petitioner's Remaining Arguments

Petitioner’s remaining ineffective assistance of counsel arguments failseettay are
barred by the appellate waiver. Even if they were not barred, they walutth fthe merits.
First, Petitioner's chim that Mr. Sporn conceded that Petitioner’s family circumstances had to be
“extraordinary” to justify a downward departure is contradicted by the record. Spbrn
conceded only that the pBookercases cited by the government in its sentencing meihanan
established such a standard. (De®&ntencingreply at 1.) In the paragraph directly after the
one cited by Petitioner, Mr. Sporn noted that “[b]efBaoker courts could not consider family
circumstances unless extraordinary. Now they musdd?) (The record clearly shows that Mr.
Sporn zealously advocated for a bel@uidelines sentence based in part on Petitisrfarily
circumstances. ThusgeRtioner has failed to show that counsel’'s performance was inadequate
under the first prong of th®tricklandstandard.

Second, Petitionemaintainsthat his attorneywas ineffective for failing to arguen
direct appeathat the Court violated Petitioner’s constitutional rights by declining to applg-a on
to-one powdecocaine tacrackratio at sergncing. (Supp. Pet. at3l) However, Mr. Spordid
make this argument on appeal, and it was rejected b¢itleait Court. Specifically, Mr. Sporn

submitted a declaration in connectwith Petitioner’s direct appeal which he argued that “the

15



District Court treated Mr. Twine differently from [Petitioner’'s-defendants]” by applying a
oneto-one powderocaine to @ackratio in sentencing his edefendantsbut declining to do so
in Petitioner's case(Sporn Decl. 6-6, Doc. Entry No. 1.)Thus, tle record again reflects Mr.
Sporn’s zealous and competent advocacy on behalf of the Petitioner, and Petitidagedh&s
show that his attorney’s representation fell below an objective standard of tHasesa.

Finally, Petitioner complains that M&porn “failed to give the Appeals Court notice that
he was relieved as counsel.” (Pet. a&.8 According to Petitioner, Mr. Sporn was relieved as
counsel for Petitioner at a violation of supervised release heaglated to a previous
conviction andanother attorney was appointed for that proceefir(d. at 3.) It is unclear
what bearing, if any, this fact would have had on Petitioner’'s appeal in thdyimgleriminal
case particularly since Mr. Sporn was never relieved in that maftéwus,Petitioner has failed
to establish that Mr. Sporn’s alleged failure to inform the Circour@hat he had been relieved
in a violation of supervised release matter, unrelated to his agpkslpelow @ objective
standard of reasonablenessthat it @used Petitioner to suffer any prejudicAccordingly,
Petitioners remaining ineffective assistanoécounsel claimsre rejected

In sum, Petitioner ha failed to show any basis for Section 2255 relief, no hearing is

necessaryand the Btition is denedin its entirety

” Petitioner was on federal supervised releasthis districtfor a prior convictionwhen arrested for the offense
charged in the underlying criminal caséSeeUnited States v. Twin®ocketNo. 07cr-463 (FB)). On September

13, 2011, the Honorable Frederic Blp&enior United States District Judge of this Coratieved Mr. Sporn as
counsel for Petitioner in connection with a violation of supervisedaseldearingn connection with the prior

conviction (Seeid.)
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CONCLUSION

For the reasons set forth abofetitionets request for relief pursuant to Sectid®55is
denied in its entirety. Petitioner is furtragnied a certificate of appealability as he fails to make
a “substantial showingfdhe denial of a constitutional right.28 U.S.C. § 2253(c)(25eeFed.
R. App. P. 22(b)Miller—El v. Cockrel] 537 U.S. 322, 336 (2003)ucidore v. New York State
Div. of Parole 209 E3d 107, 112 (2d Cir. 2000). The Court certifies pursuant to
28 U.S.C. 81915(a)(3) that any appeal from this Order would not be taken in good faith, and,
therefore,jn forma pauperistatus is denied for purpose of any app&deCoppedge v. United

States369 U.S. 438, 444-45 (1962).

SO ORDERED.

Dated: Brooklyn,New York
JanuarylO, 2014

/sl
DORA L. IRIZARRY
United States District Judge
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