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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

BARBARA ANN PERPALL and PAUL U.
PERPALL

Plaintiffs, MEMORANDUM & ORDER
12-CV-0336(PKC)

- against

PAVETEK CORP., RICHARD A. WHEELER,
and WILLIAM STILPHEN,

Defendans.

PAMELA K. CHEN, United States District Judge:

This diversity action arose out of a motor vehicle accitteit occurred on December 9,
2010 (the “2010 accident”jn Brooklyn, New York. Plaintiffs Barbara Perpall‘Perpall” or
“Plaintiff’) and Paul Perpakkommenced this againfiefendantsPavetek Corp. (“Pavetek”)
Richad Wheeler (“Wheeler”), and William Stilphen(“Stilphen”) in connection with the
accident. Plaintiffs allege that Wheeler was driving a,darwhich a trailer was attacheand
that the trailer hit the cahatPepall was driving. (Dkt. 15*Am. Compl.”){ 17, 24.) Plaintiffs
allege that the car driven by Wheeler and the traikneowned by Pavetek and Stilphermng.
Compl. T 1#19, 27.) Perpall alleges that Defendants’ negligence caused severe and serious
emotiond harm and physical injurie® her head, neck, back, and both shoulders. (DkiAi5,
Compl. 11 27, 29-30.Paul Perpaltlaimsloss of consortium. Am. Compl. 1 34.)

Before the Court iDefendants motion for summary judgment on the grounds tfBt
the December 9, 2010 accident did not proximately cause Perpall’s injuries, aRdr2)l
camot show that shesustaired “serious injuy” as defined by New YorHnsurance Bw §
5102(d).Plaintiffs oppose this motionk-or reasons explained belpwhe Defendants’ motion for

summary judgment is GRANTED part andDENIED in part.
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BACKGROUND
LOCAL CIVIL RULE 56.1

Neither party hasully complied with Local Rule 56.1. Under the Local Rule, a party
moving for summary judgment must submit “a separate, shodt concise statement, in
numbered paragraphs, of the material facts as to which the moving party contends tizere i
genuine issue to be tried.” Local Civ. R. 56.1(a). “Each statement by the movant or opponent
pursuant to Rule 56.1(a) and (b), inchuglieach statement controverting any statement of
material factmust be followed by citation to evidence which would be admiss#tidorth as
required by Fed. R. Civ. P. 56(c).” Local Civ. R. 56.1(@nhphasis added). “The purpose of
Local Rule 56.19 to streamline the consideration of summary judgment motions by freeing the
district courts from the need to hunt through voluminous records without guidance from the
parties.” Holtz v. Rockefeller & Cp258 F.3d 62, 74 (2d Cir. 2001). Contrary to Udrale
56.1(d), Defendants failed to cite to the recandsupport of Paragraphs 29, 31, 32, 33, anth35
their Rule 56.1 StatementSd€eDkt. 73-1.)

In addition, Local Rule 56.1 requir€daintiffs to either admit or denjpefendants’ 56.1
statements wh citations to admissible evidence. Local Civ. R. 56.1(c) (“Each numbered
paragraph in the statement of material facts set forth in the statement requiresgneedeby the
moving party will be deemed admitted for purposes of the motion unless subcific
controverted by a correspondingly numbered paragraph in the statement requiredtedbyser
the opposingparty.”). In Plaintiffs’ Rule 56.1 CounteStatement, they do h@dmit or deny
Paragraphs 7, 29, 30, 3if Defendants’ Rule 56.1 Statemen(SeeDkt. 751.) The Court

therefore deems the fadts Paragraphs 7 and 28 undisputedSeeLocal Civ. R. 56.1 (c}. In

! paragraphs 29 and 31 of Defendants’ 56.1 Statement are not deemed admitted because
Defendants failed to cite to the record.



their 56.1 CounteStatementPlaintiffs also mproperly makdegal argumentgefer the Court to
discussions in their Memoranduwh Law, and evemesort to exclamatorsans. (SeeDkt. 751
(“Pl. 56.1" at 11 18, 20, 232 34%)

Other submissionsby the partiesare similarly deficient. For exampleboth parties’
memorandabften fail to cite to the record, even when making fe@ased arguments(See e.g.
Dkt. 73-10, (“Def. Mem”) at ECP 18-1%; Dkt. 75-2, (“Pl. Opp”) at ECF 14). It is completely
unhelpful tothe Court and the party’s argumentdite to anentire exhibit when that exhibit
consists of fiftypages of medical office visit notes and billing documentatibefendants at

times,discuss material that is not even in the refaxddboth parties have submitted documents

2 “18. Seediscussion regarding the proper characterization of the allpged right

shoulder injury . . . ; in Plaintiffs’ Memo of Law (pp. 2315). In short, there is a serious
guestion as to whether or not thevas a right shoulder injury at all; or, wheth#re single
fleeting reference to the right shoulder was simply a mistake . . . .” (Engpihasgginal)

3423. Defendants seek to impugn Ms. Perpall for not disclosing this information before
her deposition. However, defendants do not set fehnandwhythis information should have
been disclosed; [sic] in the course of regular and routine methods and proceduresigétibe |
process.”

4434, . . . He statesxplicitly (on p.2) that thé... left shoulder appears to be normal”.
This is aglaring contradictioh The left shoulder injury- as described and alledgdreated by
Dr. Schweitzer for a prolonged period of times not likely to have simpldisappearedvithin a
span of 11 days!” (Emphases in original.)

S Citationsto “ECF” refer to tle pagination generated by the Court’s electronic docketing
system and not the documeninternal pagination.

¢ Defendants discuss the treatment records by Dr. Jack Schweitzer and Drahfpas
Naik with no citations to specific pages.

"“To reiterate, Dr[Alan] Dayan said that had he been made aware of the prior accident
and its aftermath, same would have been noted in the chart. However, based on his testimony
and the actual medical documentation relating to the 2005 accident, his opinionsasakonc
would have remained the same; [sic] as follows.”

8 For example, Defendants discuss Dr. Jeffrey Passick’s August 21, 2013 reporteand stat
that it is annexed as Exhibit GSdeDkt. 73-10, Def. Mem at ECF 20.) However, a review of
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with inconsistent dateswhere the date on the first page of a doctor’s notes is followed by pages
with different dates

The Court is under no obligation to sift throutjle parties’ voluminousnaterials ¢ find
support fortheir argumerd that thg have failed to point out SeeMonahan v. New York City
Dep't of Corrections214 F.3d 275, 292 (2d Cir. 2000) (“While the trial court has discretion to
conduct an assiduous review of the record in an effort to weigh the propriety of granting a
summary judgment motion, it is not required to consider what the parties fail to paiht out
(citation andquotations omitted) see als®24/7Records, Inc. v. Sony Music Entertainment,,Inc.
429 F.3d 39, 46 (2d Cir. 2005). As it the parties'woefully haphazard and sloppy work has
imposedan undue burden on the Courtits effort to ensure thddoth partieaultimatelyreceie
fair consideration of the@srguments
. PLAINTIFF'S MEDICAL HISTORYAND PRIOR ACCIDENT

A. Plaintiff's Pre-2010 Lower Back Surgeries

Prior to the2010accidentPerpall had twdower back surgerieone in 1991 andnother
in 1992. (Dkt. 734, Def. Ex. F, (“Perpall Dep.I") at 28:13-18;Dkt. 739, Def. Ex. N, (“Back
Op. Rec.”)at ECF 2, 6.) Both surgeriesnvolved Perpall’'s L4L5 lumbar spingegion (Dkt.
73-9, Def. Ex. N, Back Op. Recat ECF 4 6.) In 1991, Perpall receivesllaminedomy anda

diskectomy at L4.5 right and a foraminotomy in the same areald.(at ECF 4.) In 1992,

Exhibit G reveals tht Defendants have submitted only Dr. Passick’s reports dated 7/10/2013,
12/16/2014, 3/30/2015, and 7/29/2015.

% Plaintiffs submitted as Exhibit N, Dr. Friedman’s May 31, 2013 narrative repDKt. (
75-16, Ex. N.) While the first page is dated May 31, 2013, the rest of the report is dated May 31,
2012. Defendants submitted as Exhibit P Dr. Schweitzer's notes. The first page alfbn
Schweitzer’s notes is dated 8/15/2015 but then is followed by a page dated “8/4/05.”
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Perpall underwentrmtherlaminectomy and discectomy #te right side of L4.5, a bilateral
lateral fusiomat L4-L5, anda segmental fixation at the same levéld. at ECF 6.)

B. 2005 Accident& Resulting Medical Treatment

In 2005, Perpall was in a car accidéht(Perpall Dep. at 29:22-23; Def. 56.1 { 23.
Perpall wassubsequentlyreated bymultiple doctors (SeeDkt. 73-9, Def. Ex. O, Dr. Irving
Friedman’s notesDkt. 739, Def. Ex.P, Dr. Jack Schweitzer’'s noteBkt. 739, Def. Ex. Q, Dr.
AppasahebNaik’s notes) Perpall testified thatafter the accident, she received medical
treatmenfor her “wholeback” and her left shouldethat shehired the same attorney who is now
representing her in the instant suit, dhdtthe case eventually settled. (Dkt-Z3Def. EX. F,
(“Perpall Dep I") at 20:4-21, 30:8-10.) She testified that she underwent two years of physical
therapy for her paifollowing the 2005 accident.Id. at 20:1-3.)

1. Dr. Irving Friedman

On July 13, 2005, the day after Perpall’'s 2005 accid&pallconsulted with her long
time treating physicia Dr. Irving Friedman aneurologist (Dkt. 739, Def. Ex. Oat ECF 15.)
Her chief complairg that day werdheadachesyiolent neck pain that radiated into her left
shoulder, and persistent low back paifid.) After conducting a physical examinatioDy.
Friedman concluded that Plaintiff had sustaiaedte postraumaticinjuries to her cervical and
lumbar spine, and thateven though Perpall had a long history of lumbar spine—pthia
accident “dramatically exacerbated” her lower back conditidd. af ECF 16.) Dr. Friedman
also concluded that Perpall had ptraumatic left shoulder syndrome and noted the need to
“rule out rotatoffcuff injury]” and “impingement.” Id.) Perpallfollowed-up with Dr. Friedman

throughout 2005 and 2006ld(atECF24.)

10 plaintiffs state that Perpaflas in a car accident on July 12, 2005. (Dkt27®1. Opp.
at ECF 13.)



In aJanuary 22, 2007 narrative repdr. Friedman summarizetie history of Perpall’s
consultationwith him up to that pointegardingcervical spine and left shoulder pafn While
Perpall’s right shoulder was near full range of motion, her left shoulder hadriediya
diminished range of motion.ld; at ECF27.) He notedunder the heading “CAUSALITYthat
“[tlhe [ ] multiple neurespinal-orthodeficits are directly and causally related to the injuries
sustained on July 12, 2005 . . . It.{ He further statedThe patient’s prognosis for any further
functional improvement is extremely poor in view of the chronicity of her symptordsher
multiple [ ] clinical, radiographic, and electrophysiologic abnormalitiesThe above [ ] defist
are to be considered permanent in nature and causally related. The patient’sipregmnaas
guarded.” [d. atECF28.)

Perpall has not pointed to any evidertbhat shewas seen by Dr. Friedmdretween

January 200@ndDecember 20, 201%.

11 Dr. Friedman noted that Perpall was experiencing the following conditions: chronic
postiraumatic cervical myofascitis/spasm, multiple pwatimatic disc bulges in her cervical
spine, chronic bilateral GE5-C6 polyradiculopathy, podtaumatic left shoulder syndrome with
impingement, postraumatic myofascitis/spasm, exacerbation of prior quiescent chronic lumbar
arthritic condition, and pogtaumatic occipital cephalgia.ld( at ECF 27.) He also stated that
“[tlhe patient remained with marked spasm and multiple myofascial trigger piointse
paracervical regions. She [had] daily occipital headaches. Cervical rotasoguarded to 30
degrees out of 90 right and left. Grip remained diminished in the left hand compdredigint.
DTR’s were diminished in the left upper extremity compared to the righd."at{ ECF 26-27.)

12 However, Plaintiff testified that after two years of physical therapy indfieshoulder
following the 2005 accident, she started “feeling better” and that she was no lotiger dag
pain or discomfort in her left shoulder. (Dkt. 73-4, Ex. F, Perpall Dep. | at 30:25-31:6.)



2. Dr. JackSchweitze¥

Perpall alscssaw Dr.Jack Schweitzer a neurologistpn August 4, 2005, soon after her
2005accident. Dkt. 739, Def. Ex. Pat ECF 30.)ShesawDr. Schwétzer throughout 2005 and
2006 mainly for her neck pain, headaches, and left shoytdén (Seeid. at ECF 54 Dr.
Schweitze's notes date®eptember 22, 2005, statet Perpall’s'MRI of the left shoulder was
not consistent with any rotator cuff téaand that there was evidence of “acromioclavicular
productive changes without impingement noted.” (Dktl25PIl.Ex. J, Dr. Schweitzer’s notes
at ECF 4.) Dr. Schweitzer's February 9, 20@f@esstae that Perpalhad undergone, in January
2006 a manpulation of the left shoulder under an intraarticldiarck. (Dkt. 739, Def. Ex. Pat
ECF 45.) Dr. Schweizter also noted “iggpicion of impingementysdrome left shoulder with
internal derangement left shoulder.{ld.) By April 3, 2006, Dr. Schweitzehad diagnosed
Perpall with, among other thingsnpingementsyndromeand internal derangement in Heft
shoulder. (Id. at ECF 4.) According to Dr. Schweitzer’s July 7, 20@86tes Perpall reported
that while the pain in her left shouldgrersisted, the level of pain hachproved; she also
reported that the left shoulder ranges of motiad improved subsequent to timeanipulation
(Id. at ECF52.)

3. Dr. Appasaheb Naik

On May 14, 2007Perpall consulted with Dr. Appasahdhik. (Dkt. 739, Def. Ex. Q at
ECF 83.) Dr. Naik’'s notes indicate that Perpall had been experiencing severe {ha right

elbow in spite of treatment with medication and therapid.) ( Dr. Naik’s examination of

13 Some of Dr. Schweitzer's visit notes (Dkt.-33 Def. Ex. P), whio Defendants
submitted, have the date of service redacted, making it unclear as to the eelefahe
document. E.g. Id.at ECF 36, 38, 62.) It is also unclear whether the record for Perpall’s visit
on August 15, 2005, is completeSegid. at ECF 3%33) (first page dated August 15, 2005, is
followed by pages dated August 4, 2005). Any documents for which the Court cannigt readi
determine the date of service or documents that appear incomplete have beerddrega



Perpall'sright shoulderevealed @moderate degee of discomfoit anda “moderate degree of
rotational dificulties[.]” (Id. at ECF 84.) At the same time, dwever, Dr. Naik noted that the
“left shoulder appears to be normal.td.(at ECF 84.) About a week later, on May 23, 2007,
according to Dr. Naik’'s notes, Perpall reporteignificant degree of pain in the entire right
shouldet and difficulty moving it. (ld. at ECF 86.) Dr. Naik diagnoseBerpall with
impingement and bursitis of the right shouldéd. at ECF 88 While he also noted th&erpall
was experiencing increasing motor weakness and was dropping things, he dalagadé iwhich
upper limb was having such symptomsl. gt ECF 85.)

[I. DECEMBER 9, 2010 ACCIDENT

The alleged acciderdt issue in this caseccurred on December 9, 2016 Brooklyn,
New York. (Am. Compl. 1 25-26.) Plaintiffs allege that, at the time of the atmt, Wheeler
was driving a 1998 Chevrolet to which a trailer was attaemetthatWheeler'svehicle hitthe
front passenger side of tlear Perpallwas drivirg. (Id. 1 17, 24 Plaintiffs also allege thaiat
the time of the acciden{j) Wheeler wasan employee of Paveteid( T 8), (ii) Pavetekand
Stilphenowned the 199&hevrolet {d 1 12, 19, and (iii) Pavetekand Stilphen owned the
trailer attachedo the 1998 Chevroletid 1Y 13, 15. An ambulance tookerpallfrom the
accident scené& the emergency room &rookdale Hospital Medical Center(Def. 56.1 | 3;
Dkt. 734, Def. Ex. F, Perpall Dep.84:11-12.) The hospital diagnosed Perpall with bpai
and postraumatic headache, prescrildezt medication for pain reliefand discharged her. (Dkt.
73-8, Def. Ex. J; Dkt. 73-4, Def. Ex. F, Perpall Dep. 92:4-11.)

V. DECEMBER 9, 2010 ACCIDENT AND SUBSEQUENT MEDICAL TREATMENT

A. Application for no-fault benefits

On December 28, 2010, ninetedays after the accident, Perpall signed afaudt
application in order to receive benefits from State Farm Insurance Compraraysection that
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asked her to describe her injury, she listed the following: “Head, Neck, Back, Hip, rkight
Left side of Left Knee.” (Dkt. 78, Def. Ex. L at ECF 39.)She stated that she was treated by
Dr. Byung C. Kang, Dr. Irving Friedman, DGus Katsigiorgis and Brookdale University
Medical Center. I1¢l.)

1. Dr. GusKatsigiorgis(December 15, 2010, to November 26, 2012)

On December 15, 2010, Plaintiff sought medical care with Dr. Katsigiorgis (DKkt.
738, Ex. K, Dr.Katsigiorgis notes at ECF 14.)According to the medical records, Plaintiff
complained ofexperiencingdiscomfort in her neck and in h#roracic and lumbar spine since
the2010accident. Id.) In addition, an examination showed muscle tenderness in her cervical
thoracic, and lumbaspine along with restricted range of motion in her cervical spitg) She
was diagnosed with sprains in her cervical, thoracic, and lumbar spahg. Df. Katsigiorgis
April 18, 2011notesindicate thatPerpall was havingeck pain radiatingdown the right upper
extremity to her hand andas also experiencintingling along withradiating low back pain
(Id. at ECF 21.) At an August 24, 2011 vjsitpproximately eight months after the 2010
accident,Perpall’'s chief complaint vgapain in her left shouldePerpall received cortisone
injection for this pain (Id. at ECF 26.) On June 10, 2012she receivedanother cortisone
injection for her shoulder pain, but the medical record doespeatifywhich shoulder received
the injection. Id. at ECF 31.) Plaintiff's last documented visit with Dr. Katsigiomgsurred on
November 26, 2012at which timeshe was still experiencing neck and shoulder pdid. at
ECF 37.)

None of Dr. Katsigiorgis notes mentionPerpall’'s earlier diagnoses of shoulder
conditions i.e., Dr. Schweitzer'sApril 3, 2006 diagnosi®f impingementsyndrome of the left

shoulder with internal derangemefidkt. 73-9, Def. Ex. P at ECF 46 and Dr. Friedman’s



January 22, 2007 diagnosis of left shoulder syndrome with impinggDknt73-9,Def. Ex. O
at ECF 27).

2. Dr. Alan Dayan

On September 14, 2012, Perpall began consultation witAlan Dayan, an Orthagdic
Surgeon. (Def. 56.1 { 11; Dkt. 738, Def. Ex. M, Dr. Dayan’s noteat ECF 50.) According to
Dr. Dayan’s notes, Perpall reportekperiencingpain in her left shoulderirece the 2010
accident. (Def56.1 1 11.) Based on a review of an MRI of Perpall’s left shoulder, Dr. Dayan
noted “full thickness rotator cuff tear with severe impingemend?) (Dr. Dayan recommended
arthroscopy to treat her left shoulderld.Y Dr. Dayan’s notesalso indicatethat an MRIof
Perpall’s cervical spindated April 30, 201Zhoweddisc herniation at the G66 level. Dkt.
73-8,Def. Ex. Mat ECF 53.) Dr. Dayan’s September 14, 2012 notes do not reference her 2005
accident. (Dkt. 73-8, Def. Ex. M at ECF 5%.)

On January 3, 2013Perpallreceiveda left shoulder arthroscopic procedurem Dr.
Dayan (Dkt. 7514, Ex. L, Dr. Dayan’s notes at ECF 2After this surgery, Perpalhad
multiple follow-up visits with Dr. Dayan.(Ild.) On June 28, 2013, about six months after the
surgery, Dr. Dayan natethat “there will be partial permanency to the left shoulder, but
maximum medical improvement will not be reached until approximately 12 to 18 mooutis fr
the time of the surgery.”ld. at ECF 64.)

Then, according tdr. Dayan’sSeptember 12, 2014 notesthough Perpall was still
experiencing stiffness in her left shoulder, hight shoulder pairbecame hemain concern

(Def. 56.1 1 14.) After some followup visits with Dr. Dayarto discusshe pain in her right

14 At his deposition in this cas@®r. Dayan testified thahad Plaintiff disclosecher
previous left shoulder injury to him, he would hawecludedthat information in his initial
consultation notes. (Def. 56.1 1 16.)
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shoulder ¢ee Dkt. 7514, Pl. Ex. L at ECF66-68), on January 30, 2019)r. Dayan
recommended to Plaintiff that she undergo an arthroscopy to her right sH@edé6.1 § 15)
Dr. Dayanstated in his notethat her “rght shoulder . . . is the direct result of overuse and
overcompensation, of the use of the right arm from her left shoulder injury, which wwaslim)
a car accident in 2010 (Dkt. 7514, Pl.Ex. L at ECF 68.) At no point did Perpall tell Dr.
Dayan that prior to the 2010 car accident, she had been diagnosed with right shoulder
tendinopathy and impingement syndroniBef. 56.1  18.)

3. Dr. Friedma#®

Dr. Friedman, along with Drs. Katsigiorgis and Dayan, regularly treatquhiPafter her
2010 accident. (Dkt. 73, Pl. Ex. E, Dr. Friedman’s notes; Dkt.-I5, Pl. Ex. M, Dr.
Friedman’s notes (“Pl. Ex. M”); Dkt. 75-16, PI. Ex. N, Dr. Friedman’s notes.)

On December 20, 2010, Perpaths examined bpr. Friedman. (Dkt. 7515, Ex. M at
ECF 10.) In his report, undermbpressioti Dr. Friedman stated, “As a result of injuries
sustained during an MVA on December 9, 2010, Ms. Barbara Ann Perpall had sustained the
following deficits: (1) Acute postraumatic cervical myofascitis/spasm with radiculopathy. (2)
Acute posttraumatic lumbar myofascitis/spasm with radiculopathy. (3) Bilateral shoulder
syndrome. Rule out impingement. Rule out rotator. (4) Acutetmagnatic cephalgia with
tinnitus and vertigo. (5) Marked aggravation and exacerbation of prior cervical abdrlum
syndrome. (6) Status post prior lumbar surgery in 1991d”) (Dr. Friedman found that there
had been a “dramatic aggravation and exacerbation of her prior spinal syndrome” ahd that t
“deficits [were] directly and causally related tetimjuries sustained on December 9, 2010. Mr.

[sic] Perpall had been working regularly for years prior to thdd” & ECF 1%12.) Dr.

15 As noted, Dr. Friedman was the ndogist who treated Perpall after her 2005
accident, until January 2007.
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Friedman did not reference Perpall’'s 2005 accident, the resulting injori€erpall’s left
shouldey Dr. Friedman’dreatment oPerpall, or his prior prognosis with regard to her20&0
injuries

On June 1, 2012Dr. Friedmansummarized Perpall’'s course of treatment since her
December 20, 2010 visit. (¥, Pl. Ex. M.) For about a month after Perpall saw Ded#nian,
she had experienced severe daily neck and low back pdirat ECF 2.) When Perpall saw Dr.
Friedman on February 28, 2011, he noted that Perpall’'s grip was decidedly diminished in both
hands. Id.) By June 23, 2011, Perpall complained of bilateral shoulder pain and of daily spasm
in the paracervical and paralumbar regionsl. &t ECF 3.) While Dr. Friedman acknowledge
that Perpall had received back surgery in 1992, he noteditbdtad been doing remarkably well
and had been working regularly since that time. Again, he opined that her cervical and lumba
syndrome were dramatically aggravated and exacerbated by the injuries caused ®jOthe 2
accident. Id. at ECF 8.)

Dr. Friedman’s May 31, 2013 narrative repbalso summarized Perpallsigoing care
and commented on the independent medical examination reports by Defeedaptss, Drs.
JeffreyPassick andAshok Anant. (Dkt. 7516, Pl. Ex. N). In 2007, Dr. Friedman stated that
Perpall’'s neck and lower back injuries and left shouldegpingement were “permanent in
nature” and that the prognosis of any further functional improvement was “ektrpoog.” On

May 31, 2013, he provided a very different opiniofCorfipareDkt. 739 at ECF 2#28 with

16 Although Plaintiffs cite to Dr. Friedman’s May 31, 2013 narrative report, it is anifle
the document in the record is an accurate and complete copy of the 1®@peldki( 7516, EX.
N.) While the first page is dated May 31, 2013, the rest of the report is dated M2§121,
However, because the text of the report discusses Perpall’s visits in 2013, the Canfemw
that the dates noted in ECF 3—7 are typographical errors.
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Dkt. 7516, PI.Ex. N.) Dr. Friedman “vigorously disagree[d]” with the reports by Defendants
experts, stating that Perpall had “basically recovered” from her isjoaaesed by the 2005 car
accident, “had returned to full time work with minimal residua,” but was now xuéng
“gross deficitsat the cervical and lumbar spine.” (Dkt.-I6, Pl.Ex. N at ECF 56.) He
concluded that “with a reasonable degree of neurological certainty, had Ms! Radjsic] not
been reinjured on December 9, 2010, she would not have had as rapidly progressive cervical and
lumbar deficits. She would not be a candidate for lumbar surgery at this time.er&iel\c
would not have had left shoulder arthroscopic repaid?) (

In a February 6, 2015 report, Dr. Friedman summarized Perpall’s history of treatmdent
noted that Perpall had developed increasing pain in her right shoulder. (BktPTEX. E.)
He again concluded that Perpall’s injuries were “directly and dguszlated” to the 2010
accident, and that, in spite of a history of prior lumbar surgery in 1991 and 1992 and a 2005 car
accident, Perpall had “fully” and “completely” recoverett. &t ECF 6.)

B. Plaintiff's Examination by Defendants’Doctors

Perpall was examined by DreffreyPassick (Def. 56.1 { 10) and Dxshok Anant (PI.
56.1 1 10) on behalf of the Defendatts.

1. Dr. JeffreyPassicke

On April 10, 2013July 10, 2013and July 29, 201%° Dr. JeffreyPassickperformed an

independent orthopedic examinationR#rpall and concluded that the injuries to her neck,,back

71n discovery, Plaintiffs were provided with Drs. Passick’s and Anant’s reports, dnd ha
the opportunity to depose both experts.

18 As previously noted, Defendants have submitted in their Exhibit G, Dr. Passick’s
reports dated 7/10/2013, 12/16/2014, 3/30/2015, 7/29/2015.

19 (Dkt. 73-6, Def. Ex. G, Dr. Passick’s reports (“Def. Ex. G”) at ECF 6.)
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and left shoulder were notusally related to the December 9, 2010 accident. (Def. 56.1 { 10.)
In forming his opinion, Dr. Passick examined, among other things,past orthopedc
examination reports of Perpafiotes byotherdoctors who treated PerpaDr Friedman, Dr.
Naik, Dr. SchweitzerDr. Katsigiorgis andDr. Dayar), Perpall’'s operative records, and various
MRI reports. (Dkt. 736, Def. Ex. G, Dr. Passick’seports.) Dr. Passick opined thagiven
Perpall’s prior history of significant left shoulder pathology, the surgeryrttefieshoulder was
performed for noftraumatic shoulder derangement unrelatethé2010 accident. (Dkt. 73

Def. Ex. Gat ECF 45.) He also noted that the MRI shows a jandsting disease in Perpall’s
right shoulder. Ifl. at ECF 12.)He opined that “[o]veruse, if present, might cause inflammation,
but no anatomic findings demonstrable on MR(Id. at ECF 1213.) Dr. Passick attribute
Perpall's current lower back condition to pgeviousspinal fusion surgery(ld. at ECF 20.)As

for Perpall’'s cervical spine, Dr. Passick stated that “there [waspbjective evidence of
orthopedic residuals to the cervical spine related to thdeoof 12/9/10.” Ifl.) He also noted
after examining Perpall’s MRI report dated July 14, 2005t Perpall had prexisting disc
bulges at C5% and at other segments of her cervical spite.af ECF 15.)

2. Dr. Ashok Anant

On April 5, 2013, DrAshok Anant performed an independent neurosurgical evaluation
of Perpall (Dkt. 736, Def. Ex. H, Dr. Anant’'s reportat EGF 22.) Dr. Anant stated that
“[ Perpall] had voluntary exaggeration of left sided weakness and there is no objedtng of
true neurological weakness.”ld. at 24.) Dr. Anant concluded, based on his review of Perpall’s
cervical spine MR, that the 2010 accident did not produce any cervical spine angirghat
there was no objective evidence of cervical myelopathy or ceradeluliopathy. Id. at 26)

As forPerpall’'s lower back, Dr. Anawipined that the condition was caused by the spinal

fusions she had previously receive@d.) Dr. Anantalso commentedhat the lumbar EMG,
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which was read as showing S1 radiculopathy, ribt correlate with Perpall’'s -8 stenosis
found on MRI studies and CT studiesd.)

V. PROCEDURAL HISTORY

Plaintiffs filed the instant lawsuit againgtheeler and Stilphelon Janary 24, 2012.
(Dkt. 1.) Defendantserved their answer ddarch 16 2012. (Dkt. 2.) Plaintiffs then filed an
amended complaint on December 26, 20&Ading Pavetek as a DefendantDkt. 15)
Defendants served theanswer tothe amended complain January 17, 2013. (Dkt. 17.)
Although expert discovery ragding Perpall’sinjuries closed in August 2013 and the parties
filed their joint pretrial order in September 2013, the Coextended the discovery eaff to
February 26, 201%ased on multiple requests by Plaintiff and over Defestiabjection. See
February 23, 2015 Order.) On April 1, 2015, the Court granted Plaintiffs’ motion to expand the
damags claim to include injury to her right shouldéipril 1, 2015 Order)and also granted
Defendants’ motion to taka deposition fromDr. Dayan (August 11, 2015 Order) After
Defendants deposed Dr. Daydaintiffs sought to strike Dr. Dayan’s degition testimony in
its entirety. SeeOctober 8, 2015 Minute EntryYVhile denying Plaintiffs motion to strike, lie
Court directed Plaintiffs toaddressany inaccuracies in the deposition transcript through a
declaration from Dr. Dayan(ld.) However, Plaintiffs nevedid sa On January 27, 2016
Defendants moved for summary judgment (Dkt. 73.)

DISCUSSION

Before discussingDefendants’ arguments p@ented in their motion for summary
judgment, the Court addresses two preliminary isgaiesd by Plaintiffs(1) the admissibility of
Defendants’medical recordsevidence and (2) whether Plaintiffs must prabhat Perpall's

injuries qualify as “serious jary” under New York Insurance Law § 5104(a).
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ADMISSIBILITY OF EVIDENCE

In moving for summary judgment, Defendants rely, in pamtPerpall’smedical records
relaing to the 2010 acciderndalso her pr2010medicalconditions and treatmen®laintiffs
assert that these medical records are inadmissible evidendédl@aurt should not consider
because (1) they are unswaind uncertifiedand (2) some of thme state Hictatedbut not read.”
(Dkt. 752 at ECF 8.) As discussed belowen thoughDefendants have failed to comply with
thefederalcertificationrequirementsgor the medical recordshe Courtdenies Plaintiffs’ request
to exclude them from consideration with respect to Defendants’ summary judooksor.

As an initial matter, bth patiesincorrectlycite to New Yak law on the issue oivhether
a defendant may satisfy Hisirden agthe movant at the summary judgment stagth unsworn
reports by the plaintiff's physiciangSeeDkt. 752 at ECF 89; Dkt. 74 at ECF 67.¥° This
action is in federal court, and thugderal procedural and evidery rules apply. SeeRand v.
Volvo Finance NAmer, Inc, No. 04-CV-0349, 2007 WL 1351751, at *13 (E.D.N.¥ay 8,
2007) ¢ollecting cases Nasrallah v. Helio DeNo. 96-CV-8727, 1998 WL 152568, at *3, 7

n.4 (S.D.N.Y. Apr. 2, 1998) (Sotomayor, J.) (rejecting defendants’ reliance on New &s®k c

20 Even if the Court were to consider New York evidentiary law, the cases faditt
are inapplicable at besiyotte v. Gervasiad81 N.Y.2d 1062 (App. Div. 1993) does not discuss
in any way admissibility of documents for the purpose of summary judgment motions
Dowling v. Mosey821 N.Y.S.2d 326 (App. Div. 2006), the court found inadmissible a doctor’s
report, which contained a stamped facsimile signaiacethe notation that it had been “dictated
but not read,” although affirmed under the penalty of perjury, because ihepkintiff who
submitted the report. Under New York case layl|antiff must submit admissible evidence in
the form of sworn affidavits or affirmations by physicians in opposition to a motissufomary
judgment based on the plaintiff's failure to establish “serious injury” withé meaning of New
York Insurance Law 8§ 5102(dBonsu v. Metropolitan Suburban Bus Autil0 N.Y.S.2d 813,
813 (App. Div. 1994). By contrast, defendants are generally allowed to rely on unsworn reports
by the plaintiff's physicians, but the defendants must provide evidence from their gsoigis
in the form of sworn affidavits. See Barth v. Harg No. 00-CV-1658, 2001 WL 736802
(S.D.N.Y. Jun. 25, 2001) (citinglcGovern v. Walls607 N.Y.S.2d 964 (App. Div. 1994) and
Looney v. Epervarb99 N.Y.S.2d 989, 989-90 (App. Div. 1993).
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law and instea@pplyingthe Federal Rules of Eviden¢#RE") and the Federal Rules of Civil
Procedure (“FRCPJ}) Williams v. Elzy No. 06-CV-5382, 2003 WL 22208349, at *b
(S.D.N.Y. Sept. 23, 2003)ejecting New York’srule thata medical provider may not rely on
unsworn medical reports afthersbecauseNew York evidentiary rules arenapplicablein
federal courtand nating FRE 703 allows a medical provider to rely on unsworn reports in
forming an opinioly Maxwell v. Becker No. 12CV-864S, 2015 WL 487137, at *78
(W.D.N.Y. Aug. 13, 2015) (“Plaintiff's argument that the medical records gmorteon which
Defendant riges in support of summary judgment must be sworn is premised on the civil
procedure law of New York, which is inapplicable in this c8urt.

Here Defendantshave submitted in support of their motiomter alia, uncertified
records from Brookdale Univeity Hospital Medical CenteiDr. Dayan,Dr. Katsigiorgis Dr.
Friedman,Dr. Schweitzer, and Dr. Naik that detail Plaintiff's treatment and care following
Perpall’'s2005 accident anthe 2010 accident Because thes@cordsare relevanto the issue of
whetherPerpall’'sclaimed injuries were caused or exacerbated by the 2010 accident or whether
they were the result of pexisting medical issues, there is preference for their admisSler
Cargill, Inc. v. Sears Petroleum & Transport 9q 334 F. Supp. 2d 197, 247 (N.D.N.Y. 2004)
(“Because of the preference to have issues and claims decided on their atbatshan on the
basis of a procedural shortcoming, the exclusion of otherwise relevant evidencdrtnatec
grounds is generally not favored, absent compelling circumstancsse)alsoRodriguez v.
Village Green Realty, Inc788 F.3d 31, 47 (2d Cir. 2015) (citigsgny Corp. v. EIm State Elecs.,
Inc., 800 F.2d 317, 320 (2d Cir. 193@¥escribing the Second Circuit’'s “strong fance for
resolution of disputes on their merits” and “preference for resolving doubts indhaadirrial on

the merits”)
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Plaintiffs objectto the admission of some of the medical records on the basis that they are
unsworn or uncertified. Howevethe recordsbeingunsworn or uncertified, in itself, does not
bar theirconsideration for purposes of a summary judgment motion in federal cBRCP
56(c)(4)no longer requires thatdocumenteferred to inan affidavit or declaratioaubmitted in
support of the motiobe sworn or certified SeeFed. R. Civ. P56(c)4) advisory committee’s
note to 2010 amendme(fThe requirement that a sworn or certified copy of a paper referred to
in an affidavit or declaration be attached to tHedatit or declaration is omitted as unnecessary
given the requirement in subdivision (c)(1)(A) that a statement or disputet iefsupported by
materials in the recorf). A review of the medical recordsibmitted by Defendants this case
reveals nthing that would indicata lack of trustworthiness:“Their appearance, contents, and
substance are what one would expect of such records and siiipgferidants’|claim that they
are what they appear to beSee RodrigueZ/88 F.3d at 4€citing, inter alia, FRE 901(b)(4)).

As Defendants point out in their reply, Plaintiffs do montest thaPerpallconsuled with the
doctors listed in those recordsSegDkt. 74, DefendantsReply at ECF 8see alsdkt. 752, PI.
Opp.) Indeed, Raintiffs themselvesubmittel to the Coursworn copies ohotesand reports by
Dr. Friedman Dr. Schweitzerand Dr. Dayan. (Dkt. 75 at ECF 2.) Comparison ofsthern
and unsworrvisit notes ofthesedoctors furtheconfirms thatthereis no reason tdwe concerned
about the trustworthiness tife medical records provided by Defendant§orpareDkt. 739,
Def. Ex. Owith Dkt. 7515, Pl.LEx. M; compareDkt. 73-9, Def. Ex. Pwith Dkt. 7512, Pl. Ex. J
compareDkt. 73-8, Def. Ex. Mwith Dkt. 75-6, Def. Ex. D.)

However, the more fundamental admissibility question that Plaintiffs’ certification
argumentimplicates, yet fails to addresis, whetherthe lack of certification for thenedical

recordsmakes them inadmissible bsarsayunder tle Federal Rules of Evidenc€ourts in this
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Circuit have generally held that medical records are admissible under thessusatord
exceptionto the hearsay rule, provided that they satisfy the requirementREEBE3(6). See
Parks v. Blanchette 144 F. Supp.3d 282, 292 (D. Conn. 2015) (finding medical records
submitted by defendants in connection with summary judgment motion wouddirbessible
under business records exception provided thest the requirements of Fed. R. Evid. 803(6))
see also Midditon v. RiveraNo. 05 Civ. 3145, 2010 WL 4242852, & (S.D.N.Y. Mar. 9,
2010) (“Under Rule 803(6) of the Federallgs of Evidence, medical records are considered
business records and as such, are admissible into evidence, and not considengd) hédisa

be admissible as business records, the documents must have been made near thédime of t
recorded event by someone with knowledge and must have been kept in the coursarmy regul
conducted business activity.Parks 144 F. Supp3d at 292 (citingred. R. Evid. 80&)(A)-

(B)); see also Shea v. Royal Enterprises,,Iio0. 09 Civ. 8709, 2011 WL 2436709, at *9
(S.D.N.Y. Jun. 16, 2011) (“[l]t has long been settled law in the federal courts thiadmotaade

in hospital records regarding diagnosisl areatment . . . are admissible in evidendgeitation

and quotation marks omitted) Theseauthenticatingacts must be attested to by the records
custodian or other qualified witness through testimony or “by certifyingréberds as self
authenticatng incomplianceFederal Rule of Evidence 902(11)Parks 144 F. Supp. 3dt 293

cf. Gissinger v. YungNos.CV-04-0534 CV-04-5406 2007 WL 2228153, at *4 (E.D.N.Y. July
31, 2007) (holding that “[i]f properly authenticated and created in the regulaecnfusisiness
contemporaneously with the occurrence by a person with knowledge, medicalsreaar be

admissible as business records”, einding submission of affidavit from doctarho createdhe
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medical records was proper authenticatiori)iig Hodges v. KeaneB86 F. Supp. 352, 356
(S.D.N.Y. 1995)*

Here, Defendantappear to rely solely on the affidavit of their counteekstablish the
authenticity of the medical records and their admissibility as business re(@edbkt. 73-2.)
This affidavit, howeveris incompetenfor this purpose, sincé¢ attorney does not possess the
necessary knowledge authenticatethe medical records under Rule 803(6), nor does the
affidavit even attempt to attest to any of the Rule 803(6) critédiasee Hamad v. Copklo. 13
Civ. 3222,2014 WL 3507340, at7 n.2 (S.D.N.Y. Jun. 30, 2014) (“[The accident report] is
proffered by the affirmation of defendants’ counsel, who neither attempéy the required
foundation nor is likely . . . to be competent to do so. This lack of foundation is yet another
reason to deem it inadmissible.”Nonetheless, because Plaintiffs rely on reports and notes of
the same doctorsmost of whom werePerpall’streating physicians-and even some of the
same reports ahnotesthat Defendants rely orthe Court will consider the medical records
submitted by Defendants for purposes of their summary judgment mdiea.Parks144 S.
Supp.3d at 293 (admitting medical records submitted by Defendant, despite lack of
authenication required by Rule 803(6), where plaintiff relied defendants’ medical records
without objecting to their authenticity (citing cagesge also Porter v. Home Depot U.S.A,, Inc.

No. 12CV-4595, 2015 WL 128017, *4 (E.D.N.Y. Jan. 8, 201&@r{yingplaintiff’'s motionin

21 The Court notes that the admission of medical documentatiorseessi records does
not necessarily resolve all hearsay objections. For example, the c@Gissingerfound that the
business records exception did not apply to documents created bgstibnng doctors in the
absence of an affidavit, stating that thesiness records exception did not permit the plaintiffs to
have the authenticating doctor “serve as a conduit for the unauthenticated pecpoitedly
kept by other, nonestifying doctors.”ld. Here, because neither side has specifically raised thi
issue and because the Court is admitting Perpall’'s medical records lamglky basis of both
sides’ reliance on them and the absence of doubt as to their authenticity, the Court does not
address this issue.
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limine as to her objection to defendant’s use of plaintiff’'s medical record atrtoitahg that “[a]s
Plaintiff apparently intends to offer other medical records kept by the ghysecian, the court
assumes that the records will be certified and/or that the parties will stipulate t@rtyer
admission as business records.”). Though, in contrd3arks Plaintiffs havenot relied onall

the medical recordsubmitted by Defendants and have objected to their admission, the Court
finds that Plaintiffs’ reliance on medical records from shenedoctor$? negates any objection
Plaintiffs might raise to the Court’s consideration of Defendants’ medkcalds. Furthermore,

as discussed earlier, Plaintiffs have offered no reason to question the aughehtieit medical
records submitted by Defendants, including thos®sf Katsigiorgisor Naik whom neither
party retained, but who provided treatment to Plditli&t is relevant to the injuries Plaintiff
claims in this action SeeEvans v. Consumer Infé& Dispute ResolutionNo. 05-CV-8252,

2006 WL 1209904at *4 n.5 (S.D.N.Y. May 5, 2006jconsidering unsworn medicataords
submitted by Plaintiff becauseothing indicated lack of trustworthiness) astly, “it is ‘well-
established’ that ‘even inadmissible evidence may properly be considerechoras/ judgment

if it may reasonably be reduced to admissible form at tri&adrks 144 F. Supp.3d at 293
(quotingBill Salter Advert., Inc. v. City of Brewton, Al&7-0071WS-B, 2008 WL 1823237, at

*4 (S.D. Ala. Jan. 18, 2008)Corp. v. Catrett477 U.S. 317, 3241986)(“We do not mean that

the nonmoving party must produce evidence in a form that would be admissible iatdrr

to avoid summary judgment.”Fraser v. Goodale342 F.3d 1032, 1036 f®Cir. 2003) (“At the
summary judgment stage, we do not focus on the admissibility of the evidence’s form. We

instead focus on the admissibility of its contentggrt. denied 541 U.S. 93712004) Here,

22 The only exception is Dr. Katsigiorgis, whosmtes Plaintiffs do not rely on
However,Dr. Katsigiorgiss notesare of limited relevance and serve only to provide background
information. Defendants do not rely on Dr. Katsigiorgi’'s opinions in suppanier arguments,
nor are they material to the Court’s findings.
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there is nothing to suggest that Defendants would not be able to obtain for trial thergecessa
authenticating teBhony or FRE 902(11) certification to satisfy FRE 803®6).

Accordingly, the Court will consider all of the medical records submitteDdigndants
in support of their motion for summary judgment.

Il. NEW YORK’'S NO-FAULT LAW & APPLICABILITY OF § 5102(d)

Next, the Court addresses Plaintiffs’ assertion that Section 5102(d) of the New York
Insurance Law is inapplicable to this cas&edDkt. 752 at ECF 28.) Article 51 of the New
York State’s NeFault Insurance Law(“N.Y. Ins. Law”) provides thatn a persnal injury or
negligence action between “covered persofigiere shall be no right of recovery for nron
economicloss, E.g.,pain and suffering except in the case of a serious injury, or for basic
economic los§ N.Y. Ins. Law 88 5104(a), 5102(é}. As relevant to Defendants’ argument, a
“covered personincludes“any owner, operator or occupant of, a motor vehicle which has in
effect the financial security required by article six or eight of the vehidetraffic law . . . .”
N.Y. Ins. Law 8§ 5102(j). Plaintiffs contend thal.Y. Ins. Law8 5104(a) does not apply here

and thatPerpallthereforeneed not prove that she suffered “serious injury” as a result of the 2010

accident to recover neeconomic damagebgecause(l) Defendants are not “covergersons”

23 plaintiffs’ argument that Defendants’ medical records are inadmissibleseesame
of them contain entries that were “dictated but not read” requires little discussib most,
Plaintiffs cite State law authority on this issue, which as previously discussedupran. 19,
does not stand for the proposition tbefendantshould be precluded from relying on medical
record entries that were dictated but not reafee Dowling 821 N.Y.S.2d 326 (finding
inadmissible doctor’'s report containing notation, “dictated but not read,” beqdaiseiff
submitted the reportBonsy 610 N.Y.S.2d 813 (noting that under New York lghaintiff must
submit admissible evidence in the form of swoffidavits or affirmations by physicians in
opposition to a motion for summary judgment based on plaintiff's failure to estabésious
injury” under New York Insurance Law § 5102(d)).

24 Basic economic loss is statutorily defined as expenses such as medicahtsagnu
lost wages totaling $50,000 or less. N.Y. Ins. Law. § 5102(a).
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and (2)Perpall'sinjury did not arise fronthe negligent use or operation of a “motor vehicle.”
As discussed below, these arguments are patently without merit.

A. Covered Person

N.Y. Ins. Law Section 5104(a) applies only if both parties areaded “covered
persons.” Walsh v. Durkin Bros., Inc981 F. Supp. 267,7D (S.D.N.Y. 1997). The qnties do
not dispute thaPerpall is a covered persoitherefore, m order to be insulateddm Plaintiffs’
recovery ofnon-economic injuries under Sectidi104(a), Defendantsust also be “covered
persons See Cole v. United Statdso. 85-CV-5295, 1986 WL 5805, at *4 (S.D.N.Y. May 16,
1986).

For individuals operating or owning motor vehiclaafully registered in another staie
gualify as “coveredoersons (1) their vehicle must maintain liability coverage in excess of the
minimum coverage required by Vehicle and Traffic Law 8§ 311(4¥@d (2) “the [insurance]
policy [must have been] issued by an authorized insurer or by an unauthorizedwiscinehas
filed a form consenting to service of process and declaring that its pbadybe deemed to be
varied to comply with the requirements of Vehicle and Traffic law article Blarshall v.
Nationwide Mut. Ins. Cp562 N.Y.S.2d 832, 853 (App. Dil990);see alsdHunter v. OOIDA
Risk Retention Group, Inc909 N.Y.S.2d 88, 95 (App. Div. 2010) (noting that Second
Department Appellate Division joins Third and Fourth Departmenfinding that drivers of
cars registered owdf-state are ¢overedpersms’ if they areindividualswith liability coverage
in excess of the minimum coverage required by VehicleTaaffic Law § 311(4)(a), and the
coverage wasssued by an insurer authorized to do business in New).York

Plaintiffs argue, without citing anguthority, that Defendants are not “covered persons”
because it is unclear that Defendants’ insurance policy includes coveraggdehescinvolving

the trailerthat was attached to Defendants’ vehicle at the time of the acci@@kt. 752, PI.

23



Opp. atECF 2-3.) But New York State courts have recognized that N.Y. Ins. Law 8§ 5102(d)
applies to cases where the accident involved a traee e.g, Christopher v. Caldarulpo608
N.Y.S.2d 998 (Sup. Ct. 1994) (injurieswused by a runaway trailer werensidered to have
arisen out of the use or operation of a motor vehicle).

Defendants verifiethatthevehicle involved in the 2010 accidemtas insuredt the time
of the accidentwith liability insurance coverage limits of $1 million through the Pesgive
Insuranceentity known as United Financial Casualty Company, #rat United Financial
Casualty Company was drauthorized insurer. (SeeDkt. 76, Defendants’ Supplemental
Affirmation.) Therefore, Defendants are “covered person[s]this cas&® Marshall, 562
N.Y.S.2d at 853.

B. Motor Vehicle

Plaintiffs contend that Section 5102(d) is inapplicable because Perpall’s snjligtiéot
arise out of the use or operation of a motor vehieleause she was hit by Defendantailer.
(Pl. 56.1 at ECF 12 §.) Plaintiffs argue againwithout citing any authoritythat Defendants’
trailer “is certainlynot a ‘motor vehicle.” §eeDkt. 752 at ECF % (emphasis in original).

Plaintiff's argument is contradicted by the plain languag8exftion 311(2) othe New

York Vehicle and Traffic Lawwhich defines motor vehiclefr purposes of Section 311(4)(a)

25 To the extent that Plaintiffs make a policy argument that it is against the interest of th
New York State to apply New York’s NBault Insurance Law in this case becauseatld
“benefit outof-state tortfeasors who may have also committed fraud, perjury and violated New
York’s laws,” Plaintiffs have not substantiated their claims of fraudthEumore, New York
courts have clearly recognized the applicability of theéauti law to drivers of cars registered
out-of-state. See Hunter v. OOIDA Risk Retention Group,,I809 N.Y.S.2d 88, 95 (App. Div.
2010).
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and, in turn, N.Y. Ins. Law § 5104(a). Section 31MRplicitly statesthat the definitionof
“motor vehicles™shall also includérailers, [and semitrailers.” (emphasis added?.

In sum, lecauseboth partiesare “covered persons” and the accident involi@dtor
vehicles as defined by New York Insurance LaRlaintiffs mustprove “serious injury’in order
to recover non-economic damageshis case.

[I. SUMMARY JUDGMENT STANDARD

A defendant seeking summary judgment must establish that “there is no geispue
as to any material fact,” and that they are thus “entitled to judgment as a ohddter’ Fed. R.
Civ. P. 56(a). “Material” facts are facts that “might affect the outcome of the suit under the
governing law.” Anderson v. Liberty Lobby, Inc4d77 U.S. 242, 24§1986). A “genuine”
dispute exists “if the evidence is such that a reasonable jury could return a verdice f
nonmoving party.” Id. Furthermore, a complete failure to prove an essential element of the
nonmoving party’s case necessarily renders all other facts immagerthlentitles the moving
party to judgment as a matter of la®@elotex Corp 477 U.S. at 323.

“The moving party bears the burden of establishing the absence of any genugnefiss

material fact.” Zalaski v. City of Bridgeport Police Dep’613 F.3d 336, 340 (2d Cir. 2010)

26 The cases Plaintiffs cite do not support their argument and are all inappdsi
Graham v. Gerow6 N.Y.S.3d 859 (App. Div. 2015), the defendants did not oppose the
plaintiff’'s contention that defendanti&irm tractorand the attached field plow did not qualify as
“motor vehicles” under Section 311(2), because they were used exclusively foultagal
purposes. Indeed, Section 311(2) makes it clear that tractors used exclusiayidultural
purposes are not considered motor vehiclesCdruana v. Oswego Cnty. Bd. of -Gp. Educ.
Servs,. 809 N.Y.S.2d 750 (App. Div. 2006), the plaintiff was injured when a indtereae off of
her car after a student, who was acting under the defeadanbl’s supervision, had changed
the tires on the plaintiff's car. No trailer was involved in that cas@Jaimgra v. China Airlines
790 N.Y.S.2d 370 (Civil Court of the City of New York, Queens County 2005), the issue was
whether a “hilo forklift,” not a trailer, constituted a motor vehicle for purposes of New York
Insurance Law. Despite citifrdangra Plaintiffs did not argue, let alone provide support for the
notion, that a forklift is comparable to, or should be treated the same as, rautndide New
York’s Insurance Laws.
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(citing Celotex Corp.477 U.S. at 322). Once a defendant hasmsanitial burden, the plaintiff
must “designate specific facts showing that there is a genuine issue for@ahhtex Corp.477
U.S. at 32324 (citation andnternal quotation marks omitted). In determining whether there are
genuine disputes of aterial fact, the court must “resolve all ambiguities and draw all
permissible factual inferences in favor of the party against whom sumudryent is sought.”
Terry v. Ashcroft 336 F.3d 128, 137 (2d Cir. 2003jitation andinternal quotation marks
omitted).  However, the party opposing summary judgment must set forth evidence
demonstrating a genuine issue for trial, and may not rely only on allegatiosspleadings.
Salahuddin v. Goord467 F.3d 263, 273 (2d Cir. 2006) (“[T]he nonmovant cannot rest on
allegations in the pleadings and must point to specific evidence in the record taischuglen
on summary judgment.(citing Celotex 477 U.S. at 323) “[Clonclusory statements,
conjecture, or speculation by the party resisting the motiomwildefeat summary judgment.”
Achille v. Chestnut Ridge Transp., In684 F. App’x 20, 22 (2d Cir. 2014) (quotitgilak v.
City of New York88 F.3d 63, 71 (2d Cir. 1996))

The Court’s inquiry upon summary judgment‘@etermining whether there is threed
for a tria—whether, in other words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be resoheaadirof either
party” Anderson477 U.S. at 25Csee also idat 25152 (“In essence, though, the inquiry . . .
[is] whether the evidence presents a sufficient disagreement to requiressiobmo a jury or
whether it is so onsided that one party must prevail as a matter of lawii).other words,
“[sjummary judgment is appropriate only ‘[w]here the record taken alsadeveould not lead a

rational trier of fact to find for the nemoving party.” Donnelly v. Greenburgh Cent. Sch. Dist.
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No. 7, 691 F.3d 134, 141 (2d Cir. 2012) (alterations in original) (qudflatsushita Elecindus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

V. PERPALL’'S CLAIMS

Perpall alleges that the December 9, 2010 accident caued alia, cervical disc
herniation at C56 spine, disc bulgeat L1-2, L2-3, L34, andL5-S1 of her lumbar spine, and
injury to both of her shoulders. (Dkt.-B3Def. Ex. E (“PIl. Resp. to Interrog.”) at ECF-5&0.)
She also alleges lumbar radiculopa#imgcervical spasm (Id.) In addition, &e claimsthat the
injury to her left shoulder necessitated surgery and that the surgery causgdd her right
shoulderfrom overuseas a result of compensatifay her left shouldermpairment (Id.; Dkt.
75-14, Pl. Ex. L at ECF 68.)

Defendants’ motion for summary judgment attacks Plaintiffs’ claimshogegrounds:
(1) Plaintiffs cannot show that the 2010 accident was a proximate catsFpaill’'sshoulder
injuries, (2)Perpall’sinjuries to her neck and back aret causally related to the 2010 accident
and (3) Perpall’'s neck and back injurieslo not constitute “serious injuries” under Section
5102(d).

A. Causation Standard on Summary Judgmentfor Recovery of NonrEconomic
Losses

“In order to recover damages foon-economic losselated to a personal injury allegedly
sustaned in a motor vehicle accident, a plaintiff is required to present competent, non
conclusory expert evidence sufficient to support a finding, not only that the alleged isjury
‘serious’ within the meaning of Insurance Law 8§ 5102(d), but also that fbey imas
proximately caused by the accident at issuedtter v. Full Service, Inc815 N.Y.S.2d 41, 43
(App. Div. 2006); seeNarumanchi v. American Home Assur. C817 F. Appx. 56 (2d Cir.

2009) (summary order)“[B]oth the claim of entitlement to ntault insurance benefits [ ] and
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the claim of personal injury [ ] required [plaintiffs] to prove that the [ ] @mati was causally
related to plaintiff's strok&) However, “[w]lhen moving for summary judgment on the ground
that the collision did not cause a serious injury, a defendant must submit adewpaital
evidence supporting that contentibnCross v. Lambombard® N.Y.S.3d 416, 415 (App. Div.
2015). In Pommells v. Perezl N.Y.3d 566, 830 N.E.2d 278 (N.Y. 2005), the New York Court
of Appealsaddressed the partiegspectiveburdenson summary judgment with regard tlee
issue ofwhether a prexisting condition, rather thahe accidentat issue causedhe plaintiff's
allegedinjuries Id. at 572(holding that'when additional contributory factors interrupt the chain
of causation between the accident and claimed irjisych asa gap in treatmenén intervening
medical problem or a preexisting condittesummary dismissal of the complaint may be
appropriate.). The Court of Appeals explained that, as the moving ptrgdefendanhas the
initial burden tosubmit “persuasive evidencé#tiatthe plaintiff's alleged pain and injuries were

related to gore-existing condition?’ Id. at 580. In meeting this initial burderthe defendant

27 In Celotex Corp. v. Catrettet77 U.S. 317 at 3223, the Supreme Court held that a
court may grant summary judgment where the movant demonstratssance of sufficient
evidence in the record to give rise to a genuine issue of material fact regardahgmeaant
essential to plaintiff's claim for which the nanovant bears the burden of proof at trial. Thus,
applying aCelotexframework, summary judgment could be granted in Defendants’ favor on the
issue of causation, solely on the basis that Plaintiffs’ evidence is insoffio raise a triable
issue of fact as to whether Perpall’s injuries were proximately causée 12010 accident, even
if Defendants offer no evidence of their ow@elotex Corp.477 U.S. at 325 (“[T]he burden on
the moving party may be discharged by ‘showirthat is, pointing out to the district cout
that there is an absence of evidence to support the nonmoving party’y chssvever, it
appears that the Second Circuit follows New York State court’s bwgtiiimg framework,
which requires a defendant in a{Rault Insurance Law case to first establigiriena faciecase
that the alleged injuries were not caused by thelaot but by an alternative caus&ee Yong
Qin Luo v. Mikel 625 F.3d 772, 777 (2d Cir. 2010) (per curiam) (applying New York’s burden
shifting scheme with respect to each parties’ burden of proving that a pkimjtiry was
“serious” under New Yorknsurance Law)see alsdRogers v. McLamtNo. 4-CV-7043, 2006
WL 2734228, at *3 n.2 (S.D.N.Y. Sept. 22, 2006) (adopting New York's besHiting
scheme, while acknowledging the tension with the holdir@eiotex Corp. v. Catrett& 77 U.S.
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must provide more than a conclusory statement by a medical professionalptiesgxasting
medical conditionexists Pommek, 4 N.Y.3d at 57480 comparing case wheresfiéndant’s
reliance on dconclusory notation”in the medical records was insufficiett establish that
plaintiff's pain could be chronic and unrelated to the accidentase wheranotherdefendant
sufficiently raised an issue of causatiby producingpersuasive evidencef preexisting
degenerative disc condition and doctar&clusion that plaintiff'sinjury was not caused by the
subject accidenbased on doctor'sxamnation of gaintiff andreview of hismedicalrecords) If
the defendant meetsibuden, the burden shifts to theamtiff to “come forward with evidence
addressing the defendamtclaimed lack of causation3ee Areney. Mercedes Benz Credit
Corp. No. 03-CV-5810, 2006 WL 1517756, at *8 (E.D.N.Y. June 1, 20@8)ng Pommells4
N.Y.3d at 580).A plaintiff cannot defeat summary judgment if her submission consists oftexper
opinion that fails to adequately address plaintiff's-@xesting conditions. See Pommells4
N.Y.3d at 57475 (finding dismissal of plaintiff's complainproper when plaintiff's expert
opined that his symptoms were “causally related to the history as statedii wbiuded both
the accident and plainti’kidney surgerybut “left wholly unanswered the question whether the
claimed symptoms diagnosed” waxaused by the accidentlf. the gaintiff fails to provide such
evidence, the@fendant is entitled to summary judgme®eeArenes 2006 WL 1517756, at *8
Pommells4 N.Y.3d at 580.

Ultimately, if both parties have met theiespectiveburdensthe Court may onlygrant
summary judgment for the defendainthe record allow the Court tofind, as a matter of law,
that the preexisting condition was the sole causdha plaintiff's injury. See Perl v. Meheil8

N.Y.3d 208, 219, 960 N.E.2d 4Z#.Y. 2011). The New York Court of Appeals decision in

317). The Court follows Second Circuit precedent and applies New York’s bsidang
analysis.
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Perl is instructiveon the application of the burdeshifting scheme specifically in the context of
causation and a pexisting condition. In Perl, the defendants presented a sworn ramicst’s
report based on an MRhat plaintiff's injuries were “degenerative in etiology and longstanding
in nature, preexisting the accidéntld. The trial court foundthat this evidenceshifted the
burden to theplaintiffs to provide sufficient evidence to raise an issoéfact Id. at 216, 218—

19. In responsethe plaintiff submittedanother radiologist’s affidavit, which acknowledged that
some findings from the MRI were consistent with degenerative diseasalso opined that a
single MRIcould not rule out thepossibility that the plaintiff's injurie®iad beercaused by a
specific trauma Id. at 219. The gaintiff’s treating physiciaralsoopined thathe plaintiff did

not have anypre-existingconditions. Id. Thetrial court foundthe plaintiff’'s evidence sfficient

to raise an issue of factd. The Court of Appealagreed, explaining that although a factfinder
could reject tk treating physician’s opinignt could not say as a matter of law based on the
record thata degenerativeondition wasthe sole cause of plaintiff's injuriedd. The Court of
Appealsreversed the appellate cquahd reinstated the trial court’s denial of summary judgment
to thedefendantslid. at 221.

B. Plaintiffs Have Failed to Address DefendantsEvidence
1. Lack of Causatioras to Perpall’s Shoulder Injuries

Perpall claims that the 2010 accidentired her left shoulder, whicthenrequired her to
undergo arthroscopic surgeoy that shouldeon January 3, 2013. (Dkt. -3 Def. Ex. E, Pl
Resp. to Interrogat ECF 59) She also alleges that her rightatder was injured from overuse
due toher left shouldersurgery. Dkt. 7514, Pl. Ex. L at ECF 68. Defendants assethat
because of Perpall’gre-existing shoulderinjuries Perpall cannot prove that thel®0accident

was a proximate causé her current shoulder injuries. (Dkt. 73;Ief. Mem.at ECF 1821.)
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Here,Defendants havenadea prima facieshowingthat Perpall’s shoulder injuriege
related to hempre-existing condition rather than the 20l#&ccident. Defendantsproffer the
following material to show that Perpall’s shoulder conditions werepisting in nature and not
caused by the acciderftt) the opinion ofDr. Passick(2) Dr. Friedmars and Dr. Schweitzer’s
notes regardingheir treatment and assessmentérpall’s left shoulder injurprior to the 2010
accident (3) Dr. Naik's May 14, 2007 notesind @) Dr. Dayan’s deposition testimonyin
response, Plaintiffs rely on (Ivo independent medical examinatiosaports from 2005 by
docbbrs who appear to have examined Perpall on behalbtate Farm Insurance Company
related to théawsuit stemming from Perpall2005 accident(2) negative findingsin an August
17, 2005 MRI reportpf impingement or rotator cuff tear to Plaintiff's leshouldey (3) Dr.
Naik's May 14, 2007 notesand (4) Dr. Friedman’spost-2010narrative reportsAs explained
below, nost of the evidencen whichPlaintiffs rely is unconvincing The key reason Plaintiffs
fail to meet their burden is because Dr. Friedman’s narrative reports do not adegddteks
Defendants’ argument that Perpalpse-existing shoulder conditions precipitated the need for
surgery.

2. DefendantsEvidence

a. Dr. Passiclks Past-2010 Examination of Perpall

Dr. Passick conducted multiple independent orthopedic examinations of PeepBléf.
Ex. G), and Defendants rely on Dr. Passialegots dated August 21, 2013 and December 16,

2014 in asserting that Perpall’s pre-2010 shoulder conditions are intervening f&ctors.

28 While Defendants discuss Dr. Passick’s August 21, 2013 report and state that it is
annexed as Exhibit G, an examination of that Exhibit indicates that Dr. PasAiast 21,
2013 report was not, in fact, submitted into the record. The Court, therefore, does not rely on
this report.
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According to Dr. Passick’'s December 16, 2014 repdier @xamining Perpall iperson
and eviewing herprevious medical records dating back to 2005, Dr. Passick noted Perpall’s
prior history of“significant ldt shoulder pathologyand concluded that the surgery to her left
shoulder was performed for a nontraumatic shoulder derangememdnditon Perpall was
diagnosed within 2006 byDr. Schweitzer (Dkt. 73-9, Ex. Pat ECF 46Dkt. 73-6, Ex. G at ECF
4-5.) In asubsequent report dated March 30, 2Gter examining Perpall’'s October 25, 2014
right shoulder MR reportand NCV/EMG studies report from Dr. Friedman dated October 8,
2013,Dr. Passick also opinetthat Perpallhad apre-existing conditionas toher right shoulder
and that the MRI report is inconsistent with Perpall’'s contention that the isjdiyei to overuse
following the 2013 surgery to her left shoulder. (Dkt:6{/Pef. Ex. G at ECF 23, 12-13)
(“[Perpall] is righthand dominant so the right extremity would normally be used nt@veruse,
if present, might cause inflammation, but no anatomic findings demonstrable on).MRI.”

b. Drs. Friedmars and Schweitzer®re2010 Dagnoses of Perpall’seft
Shoulder Injury

Defendants alsoely on Perpalls history of medical treatmerior her left shoulder by
both Drs. Friedman andchweitzerprior to the 2010 accident.n a reportdated January 22,
2007, Dr. Friedman diagnosed Perpall with, among other thingstrpastatic left shoulder
syndrone with impingement. (Dkt. 79, Def. Ex. O at ECF 27.) He noted that Perpall had
“markedly diminished range of motion of the left shoulder to forced abduction, circuordasti
well as flexion and extension.”ld() Dr. Schweitzer'sFebruary 9, 200@éotes indicate that
around January 26, 2008erpall had undergone manipulation of the left shoulder under an
intraarticular block (Dkt. 73, Def. Ex. P at ECF 45), and that #pril 3, 2006, Perpall was
diagnosed with left shoulder derangemerten thougtshe had reported an increase in range of

motion and less pain in her left shoulder following the manipulaichrat ECF 46) Perpall
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admitted to getting therapy for her left shoulder after the 2005 accidertagntyone of the
claimsin the relatedawsuiton that injury. Dkt. 734, Def. Ex. F, Perpall Dep. 30:8-18.)

c. Dr. Naik’s Notes

Moreover, Defendants note that when Dr. Naik examined Perpall on May 14, 2007, she
experienced a moderate degree of discomfort and rotational difficulties ingheshoulder.

(Dkt. 739, Def. Ex. Q atECF 84.) However, Dr. Naik also observed that Perpall’s “left
shoulder appear[ed] to be normal.ld.f Defendants also emphasize that even Dr. Naldy

23, 2007 notes indicate that Perpall had a history of impingement and bursitis of the right
shoulder. (Def. Ex. Q at ECF 86.)

In sum, even givingo weight to Dr. Naik's May 23, 2017 noté%the significance of
which is disputed by the partiethe Court finds that Dr. Passick’s reporédong with Drs.
Friedman’s and Schweitzer’'s p2®10 diagnoses of Perpall’s left shoulder injyraassufficient
to satisfyDefendantsinitial burden of showin@ lack of causationSee Evans v. United States
978 F. Supp. 2d 148, 16E.D.N.Y. 2013) {inding that plaintiff's preexisting injuries in the
same body part several years before the accident persuasive enough thesbifrden to

plaintiff); Arenes 2006 WL 1517756, at *8 (finding defendant’s expert’s repofticient toshift

29 Plaintiffs call into question the accuracy of Dr. Naik’s reference to “inguirent and
bursitis of the right shoulder” because (1) 3ichweitzer's notes do not mention the right
shoulder, (2) Dr. Naik’s earlier notes do not mention the right shoulder at all3)abd. (Naik’s
billing summaries do not mention treatment to the right shoulder. (Pl. Opp. at EQB.)15
However, Plaintiffs themselves seek to rely on Dr. Naik’s notes from May 14, 200@, éatent
they create a triable issue of fact as to whether Perpall’'s2paét left shoulder injuries were
caused or exacerbated by the 2010 accid&ee infraat Section 1V.B.3(c) Neither party can
selectively object to or rely on Dr. Naik’s notes; the Court therefore considensithéheir
entirety.
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the burden where gtatedthat plaintiff's injuries were not consistent with an acute, traumatic

event but, rather consistent wjthe-existing and degenerative conditions).

* * *

d. Dr. Dayan’s Testimony

In addition to their arguments abdeérpalls pre-existing shoulder injuriespPefendants
argue that Plaintiffs’ own expert, Dr. Dayan, has yet to opira¢ the 2010 accident caused
Perpall’s shoulder injuries.SéeDkt. 73-10, Def. Mem at ECF 20.) The Court agrees.

At his depositionDr. Dayantestified that he never offered an opinion as an expert that
Perpall’s left shoulder injury was caused by the 2010 accident. (Dkt. EZ8. | (Dayan Dep.) at
53:12-25.) He further testified thain order to render an opinion about the source of Perpall’s
left shoulder problem, it would be importaot him to firstlook at the informatiorconcerning
Perpall’s 2005 accident, which resultedinjury to herleft shoulderincluding any diagnostic
films that $iow the condition of her left shoulder priortis treatment of Perphl (Id. at 54:13-
55:5))

In responsePlaintiffs argue that Dr. Dayan simply meant thathhd not given expert
opinion because he had nait testified in court or at a deposition asexpert witness or issde
a sworn narrative medical report as an expert. (Pl. 56.1 § 20.) Plduntiffer arguethat Dr.
Dayan’s acknowledgemeabout not having provetlanexpert opinion “does not mean that [he]
didn’t give his preliminary opinion informally (to the patient and/or her attQrreay that as a
treating physician (vs. an “expert” witness), didn’'t make medical chart emsixg®ssing his

opinions and conclusions. This is what doctors do all the ti#hgPl. 56.1 T 20.)Regardlessf

30 plaintiffs argue that Dr. Dayan and Perpall had informal conversatiohseflected in
her medical chart, but that there was auabtinderstanding thawvhenandif her case comes up
for trial, that the doctor and the attorney would then go over her case in detail. That is, t

34



whether Dr. Dayan formally stated an expert opinion, the Court finds that any opinios he ha
given is insufficient to create a triable issue of fact with respect to causation.

A review of the record indicates that Dr. Daysatedin his noteslocumentingPerpall’s
January 30, 2015 visthat the 2010 accident caused injury to Perpall’'s shoulders: “[Perpall’s]
right shoulder symptomatology is the direct result of overuse and overcompensation, of the use
of the right arm from her left shoulder injury, which was injured in a car adcide2010.”

(Dkt. 738, Ex. M at ECF 68.) It is noteworthy that throughout Dr. Dayan’s nineteen visitation
notes and his operative report (Plaintiffs’ Exhibit D, Plaintiffs’ Exhibjtdnd Defendants’
Exhibit M),3! this is he only time that Dr. Dayan affirmatively attributePerpall’s shoulder
conditions to the 2010 accident.

This single statement linking Perpall’s injury to the 2010 accident, everruetsts an
expert opinion, ignsufficient to raise a material issoéfact because aBr. Dayan indicatect
his deposition, he was not fully aware of Perpa®05 car accidentor of her shoulder
impairmentsprior to hertreatmentoy him (Dkt. 731, Ex. | at 19:220:7; Def. 56.1 § 18).Dr.
Dayan testified that his oxal understanding was that “according to what [Perpall] had told him,
she had a direct injury to the left shoulder initiddg a result of the 2010 accident] and it was

after she had that injury, during that period of time of pain, surgery and recopecathe left

review of . . . any potentially relevant prior medical data or information regargrior
conditions, accidents, incidents . . . .” (Dkt-Z5PIl. Opp. at ECF 12.) For Dr. Dayan’s opinion
to raise a material issue of fact in the face of Defendants’ showipgeekisting conditions
related to Perpall’'s 2005 accident, Plaintiffs should have done thie authmary judgment
stage.

31 Plaintiffs’ Exhibit D consists of six followp visit notes by Dr. Dayan, dated
8/28/2013, 10/14/2013, 11/8/2013, 2/7/2014, 5/9/2014, 6/20/2014. Plaintiff's Exhibit L consists
of Dr. Dayan’s operative report dated 1/3/2013 and nine office visit notes by dyanD
Defendants’ Exhibit M consists of a Health Assessment Questionnaire tpatl Fided out on
9/14/2012 for Dr. Dayan, Dr. Dayan’s initial evaluation note dated 9/14/2012, and three follow
up visit notes by Dr. Dayan dated 10/5/2012, 11/7/2012, 1/7/2013.
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shoulder that she developed a secondary injury to her right shoulder.” (BKtEX31 (Dayan

Dep.) at 51:614.) But Dr. Dayan'slepositiontestimonymakes cleathat this opinion did not

take into account Perpadl2005 accident or prior shoulder injuridde testified that “when [he

has] information provided . . . by a patient that they had an accident in 2010 and therb&rno ot
information that would bring on the onset of a particular condition, that [he] would pt{&ntia
attribue the condition to the 2010 accident. (Def. 56.1 { 17.) He testifiedhtmhtPlaintiff
disclosed to him that she had a prior left shoulder injury in 2005, he would have noted that
information in his report. Id.; Dkt. 731, Ex. | (Dayan Dep.) at 19:20:7.) Dr. Dayaradmitted
thatnothing in his records pertaining to his treatment of Perpall notes her 2005 accident. (Def
56.1 1 16.) He alsotestified that Perpall never told him that she had been diagnosed with right
shoulder tendinopathy and impingement prior to the 2010 accitteatt she had received
treatment for her right shouldemd thathad she told him this, he would have noted thetnis

report because it was “pertinent” information that creates an entireeptuan injured body

part. (Def. 56.1 | 18; Dkt. 73, Ex. | (Dayan Dep.) &7:4-15, 38:320.) Without knowing her
history of prior impairments artteatment, Dr. Dayahelievedthat Perpall had “[r]ight shoulder
rotator cuff tendinopathy with impingemerftom overuse stemminfyom the 2013 surgery to

her left shoulder. (Def. 56.1  18.)

In response to being askéd,[Perpall] had a right shoulder injury from a 2005 accident
and treatment and care for two years following that accident, wouldntpact or affect your
sense of how the right shoulder problem came §doudr. Dayantestified, i] t would certainly
add onto the conditions necessary to cause her present problem,” although he could tice say
2005 accident would have been a complete or partial cause for Perpall’s right shouldamcondit

(Dkt. 737, Ex. | (Dayan Dep.) &1:24-5211.) Dr. Dayan further testified that, although he
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does not need to see every bit of documentdtora patient'searlier injury, he “certainly”
would considerthe “care and injury following the 2005 accident to be important in order to
properly assess the cause of the currentynj(id. at 52:12-53:11%%

While Dr. Dayan provided an opinion, &ibbarely,in his notesit does not raise a triable
issue of factas to whether Perpall’'s pe2010 injuries were proximately caused by the 2010
accidentbecause his opinion did not take into consideration Perpall’s 2005 accident and her prior
diagnoses ointernalderangementf her left shoulder, anginpingement andbursitisas toboth
shoulders®® A reasonable factfinder could not find that the 2010 accidanse Perpall’s

current iguries based on Dr. Dayan’s “opinidrgiventhat Dr. Dayan was unaware of Perpall’s

32 Dr. Dayan testified as follows:

Q. Would it be fair that, in order for you to make that opinion or draw a
conclusion it would be necessary for you to review all of the records and
diagnostic care and treatment stemgrfrom the prior event in order to figure out
what happened following the event that you're treating [Perpall] with?”

A. Yes.

Q. Is it fair to say that if you didn’'t havéhpi information you really couldn’t
offer an opinion about what brought about that problem?

* % %

A. The general answer is yes. | just want to elaborate on one word you said, “all.”
I’'m not sure as an orthopedic surgeon | need to see every bit of documentation
that went along with that original injury, but certainly the overall eare injury

that occurred during that period of time would be important for mart@mrder to

make that kind of assessment which you just asked me.

(Dkt. 73-7, Ex. | at 52:12-53:11.)

33 Dr. Dayan testified, “if there was another event that happened befare2{t10
accident] that involved the shoulders, that other event” could possibly be a rfeasthe
problem with her shoulders, “but also maybe not necessarily.” (DKt, EX. | (Dayan Dep.) at
24:25-25:22.) He also testified that if the history thatpall gave him about problems with her
right shoulder was different, his position concerning the cause of Perpdiltsshigulder injury
might “possibly” be different. I¢. at 51:15-23.)
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pre-existing conditions.SeeMaye v. Stearnsl9 A.D.3d 902, 903, 798 N.Y.S.2d 152 (App. Div.
2005) (holding that plaintiff's chiropractor’'s conclusion that plaintiff's conditionseveausally
related to the accident was based on an inadequate foundation where the chiropradtoris aff
and recads indicated that he was unaware of plaintiff's prior injuries and accidents &dittai
address plaintiff's prexisting medical conditionsgee also Montgomery v. Peré®8 N.Y.S.2d
17, 18 (App. Div. 2005) (granting the defendant's summary judgmeniombecause the
plaintiff's doctor did “not even mention the prior injuries or the preexisting conditions. . . In
view of this omission, [plaintiff's doctor’s] conclusion that plaintiff's coralitiis causally
related to the subject accident is mere slagicun insufficient to defeat defendants’ well
supported summary judgment motignCoston v. McGray853 N.Y.S.2d 206, 208App. Div.
2008) @ffirming summary judgment for defendants wheraintiffs’ evidence made no
reference to prior incidents and ings)

3. Plaintiffs’ Evidence

In their effort to rebut Defendants’ assertion tiegre is no triable issue as to whettier
2010 accident caudePerpall’'s shoulder injuries, Plaintifiely on the two 2005 Independent
Medical Examination (ME”) reports,Dr. Schweitzer'sAugust 29 and September 22, 2005
notes,Dr. Naik’'s May 14, 2007 notegndDr. Friedman’gpost-2010repors.

a. 2005IME Reports

Plaintiffs do not specifically deny the existence of agisting injury3* but their 56.1
CounterStatemennotesthat Dr. Alan J. Zimmerman, an orthopedist, and Dr. Wendy Cohen, a
neurologist,both concluded in 2005 that Perpall’s left shoulder injury from the 2005 accident

had “resolved.” (PI. 56.1 at ECF 13 1 10, 11.) A review of the IME reppiis. Zimmerman

34 Plaintiffs do call into question, however, whether there wasegexisting right
shoulder injury at all. SeePI. 56.1 1 18.)
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and Dr. Cohen, both dated September 21, 2005, indicates that eachcdadioeted anME on
behalf of State Farm Insurance Company in connection with Perpall’'s 20@8retcc{Dkt. 75-5,
Pl. Ex. C at ECF 2, 6.) Dr. Zimmerman stagté&tleft shoulder sprain resolved,’and that no
further treatment waneeded from an orthopedic viewpoint. (Dkt:5/31.Ex. C at ECF 4, 5.)
However, ontrary to what Plaintiffs state imdir 56.1 CounteBtatementDr. Cohen’s IME
report doesiot state that Pesdl’s left shoulder injury was “resol@; rather,it only stated that
Perpall's cervical, thoracic, and lumbar strains/sprains were resolved. 7%t PIl. Ex. C at
ECF 6-10.) Moreover, Drs. Cohen’s and Zimmermareports state that Perpakfusedto
“attempt[to] lift on the left above 90 degreeddt(at ECF 4), and that she complained of pain in
her left shoulder to both doctofsee“Current Complaint” and “Present Complaints” in Dkt-75
5, Ex. C at ECF 2, 6).

Therest of the record indicatéisat Perpall continued treatment of her left shoulder with
Dr. Friedman, her treating physiciaim spite of the September 21, 2008E reports by Ds.
Zimmerman and Cohen. (Dkt.-B3 Exs. O and P.)Dr. Friedman statedn a notedated January
22, 2007 that “Perpall’s prognosis for any further functional improvement is extyepu®r in
view of the chronicity of her symptoms” and that Perpall reported “violent neck spa$m a
limitation of range of motion,” “occipital headacheayid “persistent left shubder pain: (Dkt.
739, Def. Ex. O at ECF 248.) In short,Plantiffs camot rebutDefendantsdemonstration of
causation based oRerpall’s pre-existing left shoulderby submitting two 2005 IME repast
authored by doctoratho were likely hired by Perpall’s adversarytire 2005 accidentase—
especially when the record indicates that Pergadl her treating physician, Dr. Friedmaim

not considerPerpall’sleft shoulder injury “resolved” in 2005 or 200&nd that Dr. Friedman
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continuedto provideextensive treatmenid Perpallfor more than a year after the reportsrg.
Zimmerman and Cohe?.

b. Dr. Schweitzer's 2005 Negative Findings

As previously noted-several years before the 2010 accideDt. Schweitzer diagnosed
Perpall withinternal derangement in her left shoulde2006 (Dkt. 739, Def. Ex. P at ECB5),
and Dr. Friedman diagnosed Perpall wéft shouldersyndrome withmpingementand shoulder
derangementonditions in 200{Dkt. 73-9, Def. Ex. O at ECF 27; Dkt. 73, Ex. P at ECF 47).
Yet, attempting to rebut Defendants’ showing of Perpall’'sexisting shoulder conditions,
Plaintiffs point toDr. Schweitzer's 2005 negative finding of impingement or rotator cuff tears in
the left shoulder (Dkt. 742, Ex. J)and Perpall’'s 2005 MRI @hX-ray results of negative
finding for any rotator cuff tears in the left shoulder. (Dkt:87FEx. F.f® However these
negative findingdrom 2005do notdiminish the fact thatPerpall was diagnosed with shoulder
injuries iIN2006and2007. While Dr. Schweitzer’s notes dated July 7, 200@icatethat Perpall
reported improvement in the level of pain in her left shoulder (Dk@, T3ef. Ex. P at ECF 52),

this aloneis insufficient to raise a triable issue of fact becausedtely suggests some possib

% Furthermore, although, as previously noted, medical records may be admitted as
business records, pursuant to the FRE 803(6), whether the 2005 IME reports could leal admitt
as such is doubtfu See Hamad v. Copko. 13 Civ. 3222, 2014 WL 3507340, at *4 (S.D.N.Y.
Jun. 30, 2014) (“[T]he proffered [business] record must be supported by a proper foundation, . . .
[and it] is also necessary to show that the document in question was not draéisdoinse to
unusual or isolated events.” (citiighoenix Associates Il v. Stgn@0 F.3d 95, 101 (2d Cir.
1995) (internal quotation marks omitted)). The 2005 IME reports clearly wereedraift
response to litigation, which raises questions about their reliability and the apienogss of
admitting them under the business records exception to the hearsay ruleovevoRdaintiffs
have not even attempted to qualify the authors of the 2005 IME reports asveixpesses, and
there is no indication in the record whether they could be so qualified at trial.

%€ Though Plaintiffs assert that “[tlhese findingse{ some arthritis) aregrossly
consistentwith her age and a ngnaumatic etiology,” they do not cite anything in the record to
support this assertion. (Dkt. 75-2 at ECF 14.)
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improvement, but not complete resolution, of the injury, and it is only based on Plaintfff's se
report ather than some objective te§ee Evans978 F. Supp. 2dt 163 ¢equiringplaintiff to
offer objective proof of an injury to defeat summaguggment once the burden shifteal the
plaintiff).

c. Dr. Naik's Reports

As previously noted, Dr. Naik's May 14, 2007 notes state that Perpall's “left shoulder
appear[ed] to be normal.” (Dkt. &8 Def. Ex. Q at ECF 84.Plaintiff emphasizes this point in
an effort to raise a disputed issue of facfThe issue is wéther this is enough “evidence
addressing the defendant[s’] claimed lack of causati@e& Arene2006 WL 1517756, at *8.
The Court finds this to be insufficiehecausd®r. Naik's notesarenot based on a@valuation of
Plaintiff's left shoulder conditiorafter the 2A0 accident but are merelybased ona single
observatiorthree yeargrior to the accidentSee, e.g.Tsveitel v. Geoghegaho. 05-CV-5721,
2009 WL 2182379, at *9 (E.D.N.Y. Jul. 21, 2009hding plaintiff's expert report sufficient to
raise an issue of material fact as to causatmting that the doctogxamined the plaintifthree
days after the accidert issueand addressed some of plaintiff's prior injurieR)vera v.U.S,
No. 10 Civ. 5767, 2012 WL 3132667 (S.D.N.Y. Jul. 31, 2012) (finding plaintiff had presented
sufficient admissible evidence to raise a triable issue of material fact Gausation where
plaintiff's treating physiciardiscussed plaintiff's physical health for both before and after the
accident) Nor is Dr. Naik's dservationthat Perpall’'s left shoulder appeared to be normal
supported bybjective medical testingSee Evan<978 F. Supp. 2d at 163.

d. Dr. Friedman’s Report

Plaintiffs argue thatDr. Fiedman’s narrative reposd, which repeatedlystatel that

Perpall’'s current injuries were caused by the 2010 accideasufficient torebut Defendants’
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showing ofthe lack ofcausation (Dkt. 752, Pl. Opp. at ECF 16.) However, &er a close
examinationof Dr. Friedman’s narrative reports datBeécember20, 2010*” June 1, 201238
May 31, 2013° and February 6, 201% the Courtconcludes otherwise. These repadssist of
unexplainectonclusory statements that Perpall “basically” recoveraa fner 2005 accident and
that the 2010 accident caused Perpall’'s current conditidies unsupported statements are
insufficient to create a material issue of faSee Franchini v. Palmierir63 N.Y.S.2d 381, 383
(App. Div. 2003) (affirming summary judgment for the defendant and finding plaintiff's
evidence insufficient because “[e]ven if [the chiropractor] were aware aihff's pre-existing
conditions], he failed to explain his opinion that the-@xesting conditions had resolved before
he begarreating plaintiff or to cite any objective evidence to suppott apaion.”); Marcellus

v. Forvarp 956 N.Y.S.2d 13 (App. Div. 2012) (finding thaltintiff failed to raise a triable issue
of fact despite plaintiff havingsubmited medical evidence regarding heecent physical
limitations and MRI findings because plaintiff's experts did not address a previous medical
reportrelating toa prior accident noting plaintiff’'s worsening paisee also Bravo v. Martingz
963 N.Y.S.2d 82 (App. Div. 2013affirming summary judgment for defendants where plaintiff
had preexisting injuries resulting from multiple prior car accidents and plaintiff's éXpeport
failed to adequately differentiate between injury after the previous accidiatiten the sulect
accident),compare Sciarrone v. Juliandlo. 13-CV-5985, 2014 WL 6783712, at *4 (E.D.N.Y.

Dec. 2, 2014) (finding plaintiff's submission insufficient to create a matéfale of fact

37 (Dkt. 75-15 at Ex. M at ECF 11-12.)
38 (Dkt. 75-15, Ex. M at ECF 8.)
% (Dkt. 75-16, Ex. N at ECF 5-6.)

40 (Dkt. 75-7, Ex. E at ECF 6.)
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regarding plaintiff’'s head injury because plaintiff's experts thtle adequately address whether
the white matter lesion in an MRI existed prior to the accident at isstleHahnel v. U.5.782

F. Supp2d 20, 26 (W.D.N.Y. 2011) (finding plaintiff's submission sufficient when her doctor’s
affidavit acknowledged plaiift's pre-accident complaints and pexisting back aches but also
stated that her sciatica is more likely “new” because it was not recorded in any akther p
accident medical notes by three other doctors).

The record provides an ample basis for viewing Dr. Friedman’'s28d€l conclusory
statements with skepticism. Despite painting a dismal picture of Perpall’s injadesagnosis
in 2007 andattributing these injurieso the 2005 accident, in his most receatrative report
dated February 6, 2015Dr. Friedman concluded that Pepall had “fully” and “completely”
recovered fromher 1991 lumbar surgery and 2005 accidemtithout any further elaboration or
even mentioning his own notes pertaining to Perpall’s visits soon #fier2005 accident.
(CompareDkt. 73-9 at ECF 2#28with Dkt. 75-7, Pl. Ex. E at ECF-5.) Then, after the 2010
acciderk—usinglanguagenearly identicako the language he used to discuss Perpall’'s injuries
following the 2005 accidentDr. Friedman stated that Perpall’s injuries aperimanent in
nature and causally related” to the 2010 accid€dm(pareDkt. 73-9 at ECF 28wvith Dkt. 75-7,

Ex. E at ECF 6.)

What is critically missing from Dr. Friedman’2015 report is any elaborationon
Perpall'ssupposedecovery fromthe conditions ad impairmentshesuffered as a result of the
2005 accident that Dr. Friedmammselfdetermined in 2007 be“permanentn naturé. (Dkt.
739, Def. Ex. O at ECF 15.pr. Friedman did not examine Plaintiff between January 2007 and
the 2010 accident, and he cites no medical evidence or documentation in Sefppat

conclusion thaPlaintiff had“completdy recovered from her pre2010 injuries. (Dkt. 75-7, PI.
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Ex. E at ECF6.) CompareHernandez v. AlmanzaB21 N.Y.S.2d 30, 31 (App. Div. 2006)
(“Although [plaintiff's doctor] acknowledge[d] that plaintiff had been injured in @eober

1999 and January 2003 accidents, he did not explain the basis for his claim that the deficits he
allegedly found in [ ] 2005 . . . were proximately caused by that accident, ratherytiha b
October 1999 accident, and were only exacerbated (not caused in the firsteindartbe
January 2003 accident.With Farook v. Bailey No. 05-CV-3785, 2007 WL 2076764, at *3
(S.D.N.Y. Jul. 16, 2007({finding sufficient evidence put forth by plaintifioting thatplaintiff's

doctor's medical opinion “as to causation specifically discusses theaqmieent evidence
proferred by Defendants”).

At best, Dr. Friedman’s conclusions that Perpall had “fully recovered” from her pre
existing injuries andhatthe 2010 accidenbereforecaused her current conditions were based on
his observation that Perpall had been working regularly for years prior to the @0d€n&(Dkt.

75-15 at ECF 12; Dkt. 75, Ex. M at ECF 8).In anoher report, Dr. Friedman stated that
Perpall had basicallyrecovered and had been functioning at wauie well prior to December

9, 2010.” (Dkt. 7516, Ex. N at ECF56.) Such opinionshowever, are not sufficient evidence

to raise a genuine issue of material faespecially when Dr. Friedman himself noted that
Perpall had been “totally disabled from July 12, 2005 through December 31, 2885 .Dabier

v. Yager 297 A.D.2d 831, 832, 748 N.Y.S.2d 38 (App. Div. 2002) (“Plaintiff's treating
physician opined that the accident exacerbated plainpfesexisting degenerative condition,
resulting in permanent pain which was unlikely to improve. However, the opinion is not based
on an observedondition that the expert causally related to the accident. Instead, thé exper

based his opinion on the conclusion that, despite plainpifésexisting cervical and lumbar
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condition, ‘he was actually doing reasonably well’ prior to the accidentihgcitoure v. Avis
Rent A Car Sys98 N.Y.2d 345, 351 (N.Y. 2002)).

In addition, Dr. Friedman’s reports fail to rebut Defendants’ showfrigck of causation
becausdis reportsdo not sufficiently address the opinions of Defendants’ expdrishis May
31, 2013 narrative report, DiFriedman“vigorously disagrees” with the reports by Defendants’
experts Drs. Passick and Anant. (Dkt. 7%, Ex. N.) But he does not explain why. He simply
makes the statement that the 2010 accident exacerbated Jegisprg condition, again without
explaining what exactly that exacerbation a8 on what basis he concluded that such
exacerbation had occurred. The report states

| have reviewed an independent neurosurgical consultation by Dr. Ashok Anant
based on his examination of April 5, 2013. | respectfully, but vigoyalishgree

with his statement, it is my opinion within reasonable degree of medical
certainty that lumbar spinal stenosis at-4.3s not causally related to the
automobile accident dated Decembe2010. Any proposed surgery to the site
which, as per Dr. Kuflik requires extension of spinal fusion and decompression, is
not related to the automobile accident dated December 9, ”2010ith a
reasonable degree of neurological certainty, had Ms. Perpall had not been
reinjured on December 9, 2010, she would not have had as rapidly progressive
cervical and lumbar deficits. She would not be a candidate for lumbar surgery at
this time.

| have also reviewed an independent orthopedic assessment by i@y Pef§sick
based on his examination of April 10, 2013. | respectfully, but vigorously
disagree with his statement, “today’s exam is consistent with heexpstng
history and there are no residuals related to the accident of December 9, 2010.”

(Dkt. 75-16, Ex. N.)

“Absent an explanation of the basis for concluding that the injury was caused by the
accident, as opposed to other possibilities evidenced in the record, an expert’s @oribkisi
plaintiff's condition is causally related to the sudtjaccident is mere speculation, insufficient to

support a finding that such a causal link exist¥dlentin v. Pomilla873 N.Y.S.2d 537, 539
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(App. Div. 2009) (citation and internal quotation marks omittedge also Rhone v. United
StatesNo. 04 Civ.5037,2007 WL 3340836, at *9 (S.D.N.Y. Nov. 9, 2007) (granting summary
judgment for defendant where plaintiff's physician stated that plaintiffleries were causally
related to the accident at isshet did notexplain what ld him to that finding andafled to
consicer the evidence of degenerafipvans 978 F. Supp. 2dt 172—-73(“[T]o the extent that
the Plaintiff is claiming that the January 6, 2010 accident aggravated asyatiot preexisting
conditions, the Plaintiff is required to provide objective evidence that distinguishies/ ation
of a preexisting condition from th@re-existing condition itself.”). Because Dr. Friedman’s
reports fail to indicate the objective basis for his conclusion that Perpalfentyshysical
limitations and pain are attributable to the 20d€rident rather than to hqare-existing
conditions,there is no triable issue of fact as to whether the 2010 accident caused $erpall’
shoulder injuriesSeeArenes 2006 WL 1517756 at *9 (applyingommells v. Perezt N.Y.3d
566 (2005) and finding that plaintiffs failed to submit evidence sufficient @ndnstrate a
triable issue of fact when a medical report by plaisititfoctor failed to explicitly address
defendantséxperts’ finding that injuries were caused yreexisting degenerative condition).
Citing Perl, Plaintiffs assert that thdisagreenent among expertas to causation is a
credibility issue for the jury. (Dkt. 78 at ECF 24 (citing?erl Meher 18 N.Y.3d 208, 960
N.E.2d 424 (N.Y. 2011)).Butin Perl, as previously discussetthe Court of Appealdound that
the plaintiff had provided sufficient evidence to rebtlie defendants’ claim that causation
between the accident amlake plaintiff's injury was lacking. 18 N.Y.3ét 218. Here, Plaintiffs
have not submitted sufficient evidence in response to Defendants’ expert sulsissase a

genuine issue of material fact.
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In sum, Defendants have met their initial burden of providing persuasive evidehce tha
Perpalls current shoulder injuriesvere caused byher previous shoulder condition and
Plaintiffs have failed to rebut his evidence Thus,the Courtgrantssummary judgmento
Defendantsas toPepall’s claim that Defendants are liable fallegedinjuries to bothof her
shoulders’!

C. Neck and Back Injuries

Defendants contend that, given Perpatiie-existing injuries, Pepall’'s neck and back
injurieswere not caused by the 2010 accidamd that Plaintiffs have failed to rebut the evidence
of a pre-existing condition. (Dkt. 7310, Def. Mem. at ECF 11.Defendants also argubat
those injuries are not “serious injuries” as defined by New York Insulzengeg 5102(d).(Dkt.
73-10 at ECF 21; Dkt. 74, Def. Reply at ECF-15.) The Court first addresses the issue of
causation.

In asserting that Perpall haate-existing conditions related to headaches aretk and
back painDefendantsnainly relyon Perpall’s records of her lower back surgeries in 1991 and
1992 (Dkt. 739, Def.Ex. N), records of Perpall’'s treatment with Dr. Friedm@kt( 73-9, Def.

Ex. O) and Dr. Schweitzebkt. 73-9, Def.Ex. P) andDr. Passick’geports (Dkt. 73, Def.Ex.

G).*? (SeeDef. Mem.at ECF 2123.) The Court finds thabefendantshiave made arima facie

41 The Court also grants summary judgment to Defendants for Perpall’s clairdingga
her right shoulder because that claim was wholly based on the claim involvindl'®égfta
shoulder injury.

42 Although Defendants discuss at length Dr. Passick’s findafg&djacent segment
degeneration related to the prior surgery,” and “degenerative lumbar disease and watclea
traumatic injuries,” along with Dr. Passick’s comparison of Perpallivicd MRI films,
Defendants do not cite to the record in their Memorandum of Law. Moreover, an examafat
Defendants’ Ex. G does not include reports by Passick containing such passagestherhus
Court has not factored in thefindings by Dr. Passick on which Defendants rely
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showing that Perpadl pre-existinginjury caused her current neck injuries but have not done so
for herlower back condition.

1. Defendant’ Evidence

There isampleevidence in the recorthat Perpall had an extensiwgedical history of
treatment forheadaches andeck and back pain prior to the 2010 accide(Beegenerally
Badground Section) For examplein 2005,Perpall underwent a left cervical plexus bloskd
Dkt. 739, Def. Ex. P at ECF 40) and a trigger point injection to the left paracervigahrgee
id. at ECF 42.) She also underwent a sphenopalatine ganglion block for her heada@B€s in
and 2006. (Dktid. at ECF 4157.)

However,it is not enough for Defendants somply showthatPerpallhas been treatddr
headaches amikck and back pain in the pasDefendants must alshow—andnotjust assert
in a conclusory mannerthat Perpall’'s current condition was caused by thoseexisting
injuries rather thamy the 2010 accidentSeee.g. Nasrallah 1998 WL at *8 (“[T]he fact that
[plaintiff] already had dgenerative disc disease does not prevent an accident from causing
serious injury by aggravating this condition.gge alsd?erl, 18 N.Y.3d aR18 (reversindower
court’'sdismissalof the complaint on appeal because@oairt of Appeals could natoncluce as
a matter of law that degenerative conditions that preexisted the accident evemetitause of
plaintiff's injuries). For apre-existingcondition to “interrupt the chain of causation between the
accident analaimed injury”’ the currentmjury must beattributable to th@re-existingcondition.

See e.g. Evans 978 F. Supp. 2dt 167 (finding defendant’s evidence persuasive winen
showed that plaintiff haghre-existing conditions similar to the injuries plaintiff claimed were
caused by defendant as a result of the accideimt);v. RodriguezNo. 14-CV-3799, 2016 WL
6581230, at * (E.D.N.Y. Nov. 4, 2016) (finding persuasive evidence of lack of causation when a

doctor observed thabefore the car accident, plaintiff complained of tendernessgahe joint
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line in his right knee and that the location of the tenderness was the same astithre Witzre

he had surgery following the collision at issusge alsoArenes 2006 WL 1517756, at *8
(finding defendant’s evidence persuasive wheremigdn's expert’s report statetthat plaintiff's
injuries arenot consistent with an acute, traumatic event such as a car accident, but rather
consistent with weaandtear of the normal aging process)

a. DefendantsEvidence of Perpall’'sie-existingLowerBackInjury

Although Defendantshowthat Perpallhad two lower back surgeri@s 1991 and 1992
involving her L45 lumbar spine, themere fact that Perpall received lower back snigs
twenty-four yearsbefore the accident at issige not persuasiveevidencethat Perpall’s current
lower back injuriesvere not causkor exacerbated bthe 2010 accidentSee Evans978 F.
Supp. 2d at 167 (finding evidence concerning the plaintiff's injury forty years pridhet
accident at isue not to be sufficiently persus).

To the extent that Defendants assert Bexpall’sprevious spinal fusion surgeries caused
her current lower back condition, the Court finds tixfendantshave notmet their initial
burden,for the reasons belaow Reports byDrs. Passick and Anaropine that people who
undergo spinal fusion surgery end up experiencing adjacent level disc problems andatiegener
changes Specifically after examining Perpall’s medical history and recdfdBr. Anant*

opined in his repotthat

43 E.g, records from Dr. Friedma(6/14/1991) indicating examination for intermittent
back problems since 1987 and his diagnostic impression of low back syndrome with herniated
disc at L4L5; Perpall's lumbar spine MRI dated 7/6/1991, 10/3/1991; CT of Perpall’'s lumbar
spine dated 4/23/1991; records from Dr. Paul Kuflik in 1991 and 1992 indicating the claimant
underwent two surgeries prior to the 2010 accident. (Dkt. 73-6 Ex. H.)

44 Although the specific report by Dr. Passick to which Defendants refer tbein t
motion is not in the record, Dr. Anant’s report contains somewhat similar findings.
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Dr. Kuflik’'s reports indicate that the claimant has developed lumbar spinal
stenosis at L34 one level above the previous fusion atll3l In my opinion,

this represents adjacent level degenerative disc disease and stemidisis
confirmed on MRIs an€T studies and is comprised of ligamentous hypertrophy
and ventral disc bulge.

Adjacent level disease commonly occurs after spinal fusions and is seen either
one level above or one level below the site of previous fusion surdeiry.my
opinion within reasonable medical certainty that lumbar spinal stenosis-a4L3

is not causally related to the automobile accident dated 12/®t9.proposed
surgery to the site which as per Dr. Kuflik requires extension of spinal fusion and
decompression, is not related to the automobile accident dated 12/9/10.

(Dkt. 73-6, Ex. H at ECF 2@mphasis addeq).

In shor{ as to the issue of causatiddr. Anant’s reportmakes a narrow finding th&erpall’s
“lumbar spinal stenosis at H34” is not causally related toeh2010 accident.ld.)

Dr. Passick makes aonclusorystatenent that“[a]djacent level disc problems and
degenerative changes are common findings after lumbar fusion. MRI findings tefkect
Today's lumbar exam is consistent with her preexigistpry and there are no residuals related
to the accident of 12/9/10.” (Dkt. 73-6, Def. Ex. G at ECF 20.)

Setting asidehe insufficiency ofDr. Passick’s conclusorgpinion that Perpall’s injury
was caused by her fusion surgdrgth Dr. Anant’s and DiPassick’sopinions arensufficient to
shift the burden to Plaintiffs because Perpall’s alleged injuries are not limitibe tbumbar
spinal stenosis at EB4” or tolumbar discs adjacemd where her spine was fusdd4(L5). For
example, Perpall also allegémat the accident causedstiraumatic bulging lumbar discs at1.1
L2 andL2-L3 (i.e., nonadjacent levels to L-&45) as well adumbar radiculopath§® (SeeDkt.

75-2, Pl. Opp. at ECF 2R22.) Though Defendantseave showrthat Perpallsuffered from pre

4 Even assuming that it is true that Perpall's spine was also fused-&f,L&s
Defendants assert (Dkt. 74, Def. Mem. at ECF 13), it still does not explain anaall'Balisc
bulges at the 1.2 andL2-L3 level as they are not adjacent to the3bsegment of the spine.
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existinginjuriesin the general lumbar spine regjdhey havdailed todemonstrat¢hatherpre-
existing injurieswvere not exacerbated by the accideé®¢eNasrallah 1998 WL at *8 (noting the
possibility of an accident aggravatingegexisting degenerative disc diseassgg als&ndres v.
Shelba D. Johnson Trucking, In60 A.D.3d 1481, 14883 (App. Div. 2009) rfoting that
report of physician who examined plaintiff at defendants’ requestftl®ffer any basis upon
which to conclude that plaintiff's injury was caused by a-gxisting condition and was not
exacerbated by the accident)cKenzie v. Red]et7 A.D.3d 775, 776 (App. Div. 2008)Thus,
the Court finds thaDefendantdail to providesufficient evidence oén alternéive causefor all

of Perpall'sallegediower back injuries, ando not explain whethethe symptoms relating to her
back that she experiencedor to the2010accident aresimilar to her current symptomsSee
Croisdale v. Weed2 N.Y.S.2d 399, 400 (App. Div. 2016) (“although defendants contended in
support of the motion that plaintiff's left knee injuries were preexisting andehat of a
degenerative condition, they failed to submit evidence establishing as a ofid&#e that the
injuries wereentirely preexisting and were not exacerbated by the accident in questieni\di
citation and punctuation omitted)).

b. Defendants’ Kidence ofPerpall’sPre-existingNeck hjury

Perpall claims that the 2010 accident caused injury to her neck in thatiféres from
disc herniations at the @5 level, straightening of the normal cervical lordosssyvical
radiculopathy andneckpain (Pl. Opp. at ECF 21.Yhe Court finds that Defendants have met
their initial burden of establishing that Perpall’s khegury was pre-existing.

As an initial matte although Defendants frame their argument as an issue-ek{steg
injury, the Court notes that most &fr. Anant's report actually supports Defendantther

proposition—that Perpall does not have tlypé of injury she claims-rather than demonstrating
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that Perpall’'s current neck condition stems from herepisting injury. Dr. Anantstated after
reviewing Perpall’'s April 30, 2012 cervical spine MRI report, til#toughthere vere “small
central discbulges at CEC6’, there was fio mention of vertebralrdctures, subluxations,
hematomas, or ligamentous injury (Dkt. 736, Def. Ex. H at ECF 26.)After reviewingDr.
Hecht's EMG testing repatof the upper extremities dated April 29, 2011, whidrexead as
normal, Dr. Anant concluded that there was no evidence of cervical radiculopati®erpall
claims (Dkt. 736, Def. Ex. H at ECF 286.) Although he found that Perpdlad decreases in
the ranges of motion in her cezal spine, he attributed to “symptom magnification.”(Id. at
ECF 26.¥°

Similarly, Dr. Passick’s July 10, 2013 report stated, “There is subjectively atesxt
range of motion of the cervical spine not correlated with objective findifggpall] had normal
muscle testing,ensation and reflexes of the upper extremities. There is no objective evidence of
orthopedic residuals to the cervical spine related to the accident of 12/9/10.” (Dkt.x.3%6aE

ECF 20.) Dr. Passick’sDecember 9, 201@eport—which more directly adesses the issue of

46 “Symptom magnification’ is defined as ‘[clonscious or unconscious exaggeration of
symptom severity in an attempt to convince an observer that one is truly expersmoe level
of pain.” Demaree v. Life Ins. Co. of N. Arii89 F. Supp. 2d 1002, 1010 n.5 (S.D. Ind. 2011).
Courts are divided on whether a physician’s assessment that a plalimifsi range of motion
was due to symptom magnification is enough for a defendant to meet his initiah afrde
proving the lack of serious injury on the part of the plainti@ompare Walsh v. Double N.
Equiptment Rental Corp35 Misc. 3d 1218(A), 2012 WL 1521864, at * 4 (Sup. Ct. Apr. 20,
2012) (denying defendants’ summary judgment motion where a doctor who examingtf plaint
on behalf of defendants stated that limitation of range of motion was due to some degree of
symptom magnification without further explanation) amdkenzie v. Redd7 A.D.3d 775, 776
(App. Div. 2008) (“[A]lthough [defendants’ expert found decreases in plaintiff's ranges of
motion, he] established no basis upon which it might be concluded that such decreases were
neither caused nor exacerbated by the [] accidenith) Style v. Josepl820 N.Y.S.2d 26, 28 n.1
(App. Div. 2006) (finding that defendant met his burden despite doctor’s finding that plaintiff
had restricted range of motion where the doctor explained that restriction Waspssed).
Here, the Court does not rely solely on Dr. Anant’'s diagnosis of “sympnagnification” with
regard to Perpall's neck injuries, but has also considered Dr. Passickiosisagwhich is
consistent with that of Dr. Anant.
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pre-existing neck injuries-notes that the MRI report of Perpall’s cervical spine, dated July 14,
2005, indicated disbulges at C3t, C4-5, C5-6, C7-T1, and T+2.4" Finally, in his July 29,
2015 report, he concludes thhere were “preexisting degenerative changes to the cervical . . .
spine”’and that Perpall simply has “cervical spine strai(Dkt. 73-6, Def. Ex. G at ECF 12.)

Moreover, evidence upports Defendants contention that Perpall's symptoms of
persistent spasm in the neck dimiited ranges of motiopre-existed the 2010 accidenWhile
Dr. Friedman noteth his February 6, 2015 repdhatPerpall had “[p]ersistd spasm. . . in the
paracervical . . . regions . . . [and that c]ervical rotation was guarded to 45 degrees oighdf 90 r
and left” (Dkt. 757, Pl. Ex. E at ECF 3he alsoobserved—onlanuary 16, 2086-Perpallto
have “daily chronic neck pain and occipital headaches” along with “cervicalorofatiat] was
guaded to 30 degrees out of 90 right and left.” (Dkt. 73-9, Ex. O at ECH=22@&n a year later,
on January 22, 2007, Dr. Friedmabservedthat Perpall “remained with marked spasm|,]
multiple myofascial trigger points in the paracervical regions . . ang daily occipital
headaches.]” 1d.)

Based on this evidence, the Court finds that Defendantsdeamenstrad that Perpall’s
current complaints are extremelyrsiar to conditions she was diagnosed wghaveral years
before the 2010 accident, and that Defendants have met their burden of establishing a pre
existing neck injury Thus, the burden shifts to Plaintiffs to show that the accident, in fact,
caused Perpall’s neck injury or exacerbated aegisting neck injury.SeelLinton v. Nawaz879
N.Y.S.2d 82, (App. Div. 2009)(finding a physician’s affirmation sufficient to shift to plaintiff

burden of demonstrating that a triable issue existed as to whether his ingmgesaused by the

4" The report states, “MRI report of the cervical spine from StapdMRI of
Bensonhurst dated 7/14/05. Impression: C3/4, C5/6 and T1/2 posterior disc bulges with ventral
CSF impression. C4/5 and C7/T1 posterior lesser subligamentous disc bulges.” {®kt. £38.

G at ECF 15))
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accident where the physician asserted that abnormalite=saapg on the MRIs of the cervical
spine were degenerative in nature andeptsted the accident).

2. Plaintiffs’ Evidence

Plaintiffs memorandum of lavdoes not explicitly address Defendants’ argument that
Perpall’'s neck injuries prexisted the 2010 ac@dt An independent review dhe evidence
reveals that Plaintiffs have failed taise a genuine dispute of material fact for the same
deficiencies discusseé@arlier in dismissing Plaintiffs’ claims based on Perpall’'s shoulder
injuries  See supretection IV.B.3. Because Dr. Friedman’s repoftsl to explair—in a non
conclusory mannerhow and whyPerpall’s preexisting neck conditionare different fromher
neck injury allegedly caused by the 2010 accident, the Court grants summary judgment to
Defendants as to Perpall’s claims relating to her neck.

D. Serious Injuries

Defendants also assert that Plaintdfe not entitled to neaconomic damages because
Perpallcannot prove that she was “seriously injutedn injury is considered “serious” if it falls
under one of the nine categories listed in Section 5102(d) of the New Yorknosuaw: injury
that “results in death; dismemberment; significant disBgnent;a fracture;loss of a fetus;
permanent loss of use of a body organ, member, function or system; permanent conkequentia
limitation of use of a body organ or member; significant limitation of use of bodyidmnor
system or a medically determinedjury or impairment of a nepermanent nature which
prevents the injured person from performing substantially all of the mnlataia which
constitute such perstusual and customary daily activities for not less than ninety days during
the one hundikeighty days immediately following the occurrence of the injury or impent”

N.Y. Ins. Law § 5102(d).
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Just asa defendanbeas the initial burden to establish lack of causatiBommells 4
N.Y.3d at 580,a defendanalso beas the initial burdenof establishing grima faciecase that
plaintiff did not sustain a “serious injufyas a matter of lawwithin the meaning of N.Y.
Insurance Law 8§ 5102(d)Yong Qin Luo v. Mikel625 F.3d 772, 777 (2d Cir. 2018@ge also
Baez v. RahamatalB50 N.E.2d 19, 6 N.Y.3d 868, 869l.{f. 2006) (memorandum) (citing
Gaddy v. Eyler79 N.Y.2d 955, 9567 (1992)) If the defendant meetthis initial burden then
the plaintiff must present medical evidence based on objective proof of tojwstablishtie
existence of a serious injuand “subjective complaints of pain will not, standing alone, support
a claim for serious injury.”Yong Qin Lup625 F.3d at 777.

Of thenine categoriesf “serious inpry,” Plaintiffs allege thathe 2010 accident caused
injuries pertainingo the followingfive categories: (1) significant disfigurement, (2) fracture, (3)
a significant limitation of use of a body function or system, (4) a permanentqo@msial
limitation of use of a body organ anember, and5) a medically determined injury of a non
permanent nature that prevented her from performing substantially alleométerial acts
constituting her usual and customary daily actigji®., the “90/180 category.{Am. Compl.
30.)*8 Of these five categoriesf injuries, Defendantghallengeonly three: (1) significant
disfigurement;(2) fracture and (3) the “90/180 category®® Although the Court finds no
genuine issue of material fact as to whether the 2010 accident causeds“sgtipy as to tle

categories of “90/180and “significant disfigurementfthe Court finds thaDefendants haveot

48 Although Perpall also alleged that she suffered “personal injuries [ ] resmtanpss
of use of a body organ, member function or system,” such injuries are not considered “serious
injuries” under Section 5102(d) unless they are “permanent.” Perpall did not dibkdgkeer
injuries resulted irpermanentoss of use of a body organ, member function, or systedee (
Am. Compl. T 30.)

4% Defendants also assert that Plaintiff did not suffer death, dismembermesds af la
fetus, but Plaintiff never alleged that the 2010 accident caused such inj&geam. Compl.)
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mettheir initial burden of establishing th#te accident did not causrpall”serious injury”as
to the categories of “significant limitahig’ and “permanent consequential limitation.”

1. Fracture

Although Plaintiff allegedn her Amended Complaint that she suffered a serious injury of
fracture, she does not deny Defendants’ contention that there is no evilahdelaintiff
suffered a fracture as a resaftthe 2010 accident.SeeAm. Compl. T 30; Pl. Opp.Moreover,
there is no record evidence to support such a claim. Therefore, there is no gesugnef is
material fact as to whether Plaintiff suffered “serious injury” in the fofra fracture.

2. 90/180 Claim

Perpallalso assertthat she suffered seriourgjuries that belong to the last category of
New York Insurance Law 8 5102(djllegingthat she suffered injuridbat “prevent[ed her] . . .
from performing substantially all of the material acts which constitute[d haral usnd
customary daily actiies for not less than ninety days during the one hundred eighty days
immediately following the occurrence of the injury or impairment.” Ni¥é. Law 8§ 5102(d);
Compl. § 30. This claim “relates to temporarily disabling conditions?erl, 936 N.Y.S.2d &
661. “When a plaintiff claims that he has suffered a serious injury because hest@gsesl
[serious injury under the 90/180 categoryle has to demonstrate, besides the medically
determined injury, that he was indeed prevented from performing editar at least 90 days
and that the curtailment was [@| great degree rather than slightlohnson v. Singl82 Misc.
3d 1219(A), 12, 934 N.Y.S.2d 34 (Tabl@N.Y. Sup. Ct. 2009)quotingLicari v. Elliott, 441
N.E.2d 1088 (N.Y. 1982)see Walsh vHenry, 21 Misc. 3d 1131(A), 9, 873 N.Y.S.2d 516
(Table)(N.Y. Sup. Ct. May 3, 2005) (citinGaddy v. Eyler591 N.E.2d 1176 (1992)).

“[Nt is [ ] well settled that a defendant can establish prima facie entitlementrtomary

judgment with regard to 90/18€ategory . . . by citing to evidence, such as plaintiff's own
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testimony demonstrating that he was not prevented from performing all of therdisbs
activities constituting plaintiff's customary daily activities for the prescripedod.” Johnson

32 Misc.3d at 16(citation omitted). “Once defendant meets his burden, plaintiff must come
forward with competent medical evidence demonstrating his inability to pertdostastially all

of his daily activities for not less than 90 of the first 180 days r@sult of the accident alleged.”
Id. (citing Ponce v. Magliulp781 N.Y.S.2d 703 (App. Div. 2004)

Defendantontend that Perpall’'s 90/180 claim should be dismissed bet@uerpall
returned to work within the first ninety days after the accidang Q) she only missed
approximately two monthef work.*® (Dkt. 7310 at ECF 23; Dkt. 78, Def. Ex. F, Perpall
Dep. | 14:2%115:3.) Plaintiffs do not respond to é¢ke argument>! Nonetheless, after
independently reviewing the evidendbe Court finds thaDefendants have met their initial
burden of establishing that Perpall has not suffered serious injury under the 90/186ycated)
that Plaintiffs have failed to raise a genuine dispute of material fact as topgheabgity of the

90/180 category of serious injury.

50 perpalls return to work within the first ninety days after the accident, in itself, ia not
basis for granting summary judgment to Defendants as to Perpall’'s 904180 dnder New
York Insurance Law, Perpall need not show that she was prevented from “pegorm
substantially all” customary material activities for thest ninety days immediately after the
accident, but that she was prevented from performing these activities for ninegudayg the
first one hundred and eighty days after the accident. MsY.Law 8 5102(d) (requiring that a
person is prevented from performing substantially all customary acti\aliggg” the statutory
period).

51 This alone is reason to grant summary judgment to Defendants as to Perpa8& 90/
claim. See Armella v. Gbn 22 N.Y.S.3d 722, 722-723 (App. Div. 2015) (“Plaintiff opposed the
[summary judgment] motion only with respect to the permanent consequentiatibomiof use
and significant limitation of use categories of serious injury alleged inatglaint . . . and has
therefore abandoned his claims with respect to the other categorie®o$ sjury.”); see also
Gatti v. Schwap33 N.Y.S.3d 618, 619 (App. Div. 2016).
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“The fact that a plaintiff returns to woduring the relevant [186ay] period does not
necessarily defeat a claim of serious injury [under the 90/180 categ@sgfichez v. Travelers
Cos., Inc, 658 F. Supp. 2d 499, 509 (W.D.N.Y. 2009) (citwasquez v. Weis&34 A.D.2d 658,
659, 650 N.Y.S.2d 60 (App. Div. 1996Nasquez234 A.D.2d at 659 (finding thatlaintiff's
returning to work one month after accidemas not necessarily fatal to her claim of serious
injury recognizing that plaintiff “returned to work out of economic necessidyigld v. Walton
703 N.Y.S.2d 845, 846 (App. Div. 1999) (mere fact that plaintiff returned to work within the
statutory period did not preclude finding of serious injury, especiallyevplarmntiff “rel[lied] on
assistants to carry all but the lightest objects for him” and his “injuries prelvfinta] from
performing his usual household duties, participating in recreational activitieagaging in
sexual relations?)Nigro v. Penreg661 N.Y.S.2d 137, 138 (App. Div. 1997) (although plaintiff
returned to work, the court denied defendant’s summary judgment on 90/180 claim because
plaintiff was “unable to perform the activities of his profession” as a temssuctor)
However, courtshave generally founda defendaris initial burden met where the plaintiff
worked for more thaminety of the one hundred and eighty days following an accident
returned to worksoon after the accidentSeeLicari v. Elliott, 441 N.E.2d 1088, 1092N(Y.
1983) €inding no 90/180 claim where plaintiff returned to regular work duties 24 days after the
accident);Fludd v. Pena997 N.Y.S.2d 14, 16 (App. Div. 2014)nding no 90/180 claim where
police officer returned to limited duty eight weeks after hendaat); Travis v. Batchi 75
A.D.3d 411, 412905N.Y.S.2d 66(App. Div. 2010)(granting summary judgment to defendants
whereplaintiff conceded that she worked from home beginning two months after tidergcc
and failed to detail the particular job aoither activities that were curtaile@¥f'd Perl v. Meher

960 N.E.2d424 (N.Y. 2011) Linton, 879 N.Y.S.2dat 90 (granting summary judgment to
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defendants oplaintiff's 90/180 claimwhere period between the accident and plaintiff's return to
work parttime was only 79 daysBarth v. Harris 2001 WL 736802, at 20 (finding that
because plaintiff was able to work for more than 90 out of 180 days following the accident,
whether he suffered a “medically determined injury or impairment” was irrdlevBarnsv.
McCabe 794 N.Y.S.2d 267, 268App. Div. 2005) (finding that defendants sufficiently
established that plaintiff did n@xperience serious injury under the 90/180 categdmgre she
returned to school a week after the accident and missed only five wkelork at her paitime

job even though she could not participate in gym class and danBiivgra v. U.S.2012WL
3132667, at *12f(hding defendanestablishegrima faciecase of showinghat plaintiff did not
suffer serious injury under 90/180 category by producing tax documents indicatingathtff pl
earned the same level of income as she had prior to the accident)

Here, Perpall testified that shenly missedabouttwo months of workafter the 2010
accident (Dkt. 734, Ex. Fat 14:2%+15:6.) The Court finds that this evidenedonesatisfies
Defendants’ burden of establishingpema faciecase that Perpall’s injury did not satisfy the
requirements of the 90/180 catega®ee Schader v. Woyciesj865 N.Y.S.2d 177, 178 (App.
Div. 2008) (finding that the defendant met his initial burden with respect to the 90/180bglai
submitting,inter alia, plaintiff's deposition testimony).Thus, the burden shifts to Plaintiffs to
show that Perpall’s injury meets the requirements 0901&80 category.

However, mlike the plaintif6 in Vasquez, Juddyr Nigro, discussedsuprg Perpallhas
not come forward witlevidence demonstrating that there is a genuine dispute of material fact as
to whetherherinjury is “serious” under the 90/18€ategory i.e., whether she was “curtailed
from performing her usual activities to a great extersee Gaddy79 N.Y.2d at 958.First,

Pepall has “not specif[ied] harsualand customary daily activitidsefore the accident, or which
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of those activitis she was unable to perform after the accident.” Keenva v. Trapperv42
N.Y.S.2d 344, 345 (App. Div. 2002¢gitation and internal quotation marks omittecf) Poux v.
N.Y. Gty Transit Auth. 859 N.Y.S.2d 906 (Table), 2008 WL 746531 (Sup. Ct. E&b2008)
(finding plaintiff's doctor’s conclusory affirmation and report notingttplaintiff was disabled
and unable to work until a gacular date was insufficierib make out g@rima faciecase that she
suffered a “serious injury” in the 90/180 agey); Yagliyan v. Gun Shik Yang41l A.D.2d 518
(App. Div. 1997) (“[P]laintiff's selfserving assertion that he could not perform his uspa of
work after the acciderdid not establish a [90/180 claim].”)

Second, her testimony indicates that when she returned to work after the accident, she
was not limited in her work activities. For example, she admitted that she retoitm&dnormal
duties as an auditor at the department of social services, maintained-3@db@sion of time
spent at her désand in the field, and kept her normal hours (Def. Ex. F1, at 1238
(position as an auditor); 16:11 (desk and fieldwork); 15:235 (normal hours).) Plaintiffs
have madeno showing thaPerpall’'s activities were ‘restricted ‘to a great extent rathénan
some slight curtailment™. Berk v. Lopez718 N.Y.S.2d 332, 333 (App. Div. 2000) (quoting
Szabo v. XYZ Two Way Radio Taxi Asg67 A.D.2d 134, 135, 719 N.Y.S.2d 3@%pp. Div.
1999) (“There is no evidence that plaintiff's injuries prevented her from perforinang
professional duties; her need to relieve pain by lying on the floor of her office .learing
against the wall during business meetings falls far short of satisfying thestahreshold.”);
Murphy v. Arrington 295 A.D.2d 865, 867, 744 N.Y.S.2d 2%8pp. Div. 2002) (affirming
granting of summary judgment to defendants and finding insufficient proof to denteribat

plaintiff police officer, who was dragged by a car, sustained a serious injury tned860/180
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category where he missednly six weeks of work after the accident and was put on light duty
assignment for another six weeks).

A plaintiff can satisfy the 90/180 category of serious injoyypresentingevidence that
plaintiff's physician placed restrictions on her activitieSee Cummings v. Jiayan G839
N.Y.S.2d 663, 665 (App. Div. 2007) (noting the absence of any evidence that plaintiff's
physicians placed restrictions on his actigfiesee, e.g., Judd703 N.Y.S.2d at 846 (noting
plaintiff's testimony as confirmed by his doctothat plaintiff “was instructed not to carry
anything heavier than a dinner plate for much of the statutory periétere however,Perpall
has not preseatl evidence that any of her doctors placed restrictions on her activitieg thei
first 180 days following the accidentSde, e.gDkt. 73-4, Ex. F, Perpall Depat 16:3-8.)

3. Significant Disfigurement

“An injury is disfiguring if it alters for tb worse a person’s natural appearandé&ga v.
Gomez No. 1:CV-212, 2012 WL 4069301, at *6 (S.D.N.Y. Jul. 27, 2012) (cii@®ayuso V.
Hall, 477 N.Y.S.2d 722, 724 (App. Div. 1984)). “A scar falls within [the category of significant
disfigurement] if a @asonable person would deem it unattractive or objectionable or feel that it
could subject the injured person to pity or scor@ross v. Labombardl27 A.D.3d 1355, 1357
(App. Div. 2015);see also Pecora v. Lawrencg840 N.Y.S.2d 851, 853 (App. Div. 2007
(discussing proper jury instructions for the significant disfiguremengoatef serious injury).

The parties disagree as to whether Perpall experienced significant @isfenirdue to
the 2010 accident. Perpall asserts that the 2010 accident caused her to undergo sharlger surg
which resulted in “residual surgical scarring,” and that there is a quedtfant as to whether it
gualifies as “significant disfigurement.” Without citing to legal autherid¢fendants respond

that such scars do nouaify as “serious injuries” because they are secondary to the surgical
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procedures performed by Dr. Day2nHowever, lecause Plaintiffiave not met their burdeof
demonstrating thaPerpall’'s shoulder surgery was causally related to the 2010 accideyt, t
“necessarily also fd]l to meet their burden on the issueettfer the resulting surgical scar was
causally related to the accidentKilmer v. Strek827 N.Y.S.2d 808, 809 (App. Div. 2008ge
Johnson 32 Misc.3d at 16 (“It is axiomatic that a defendant who negates causation, establishe
that an accident did not cause the injuries claimed, [and thus] establisheaorementitiement

to summary judgment.”)

4. OtherCateqories oerious Injury

As for thetwo other categories of “serious injurgfaimed byPerpall Defendants are not
entitled to summary judgmertiecause they have faildd addresshem. See Gaddy591 N.E.2d
at 1177 (noting that defendants bear the initial burden of establishing that an isnjuoy
“serious”). Accordingly, he Court finds that there remains a triable issue of fact as to whether
Perpall sustained “serious injurytd her back on the basis that she suffefpdrmanent
consequential limitation of use of a body organ or meimefsignificant limitation of use of
body function or system.”

CONCLUSION

For the reasons set forth above, Defendants’ motion for summary judgment is

GRANTED with respecto Plaintiffs’ clains based onnjuries toPerpall’sshouldersand neck

52 |n fact, courts have considered surgical scars on parts of the body to raiseandgfiesti
fact as to whether it qualifies as a significant disfigurem&sete, e.g., Cross v. Labombal®7
A.D.3d 1355, 1357 (App. Div. 2015) (shoulde@pok v. Petersqr28 N.Y.S.3d 501, 504, 507
(App. Div. 2016) (finding triable issue of fact regarding wieetfive surgical scars on the spine
constituted disfigurement). Moreover, the Court finds unconvincing Defendants’ saggasti
the surgery is an intervening factor to Perpall’s sosgical scar, which thus does not qualify as
“significant disfigurenent.” See idat 507 (“[T]o the extent that there is an issue of fact whether
the occipital neuralgia was caused by the accident, there is likewise an issue dfefiherihe
scarring sustained by plaintiff as a result of the surgery necessitatbe bdgctpital neuralgia
was caused by the accident.”)
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andherclaimsof serious injury under the categories of fracture, 90/180 category, and significant
disfigurement, butDENIED as to Plaintiffs’ claims based on Perpall’dack injuries.
Furthermore,in order to recover neaconomic damagesyerpall must show that anyack
injuries she suffered were “serioughd qualify as “permanent consequential limitation” or
“significant limitations”as defined under New York Insurance Law.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated:March 27, 2017
Brooklyn, New York
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