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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________ X
JEAN ROBERT PAUL, :

Plaintiff,

: MEMORANDUM AND ORDER
-against : 12 CV 362(VMS)

POSTGRADUATE CENTER FOR MENTAL
HEALTH, :

Defendant. :
_________________________________ X

Scanlon, Vera M., United States Magistrate Judge:

Pro sePlaintiff Jean Robert Pa(flPlaintiff”) filed this action againddefendant
Postgraduate Center for Mental Health (DefendanDocket No. 1 Plantiff, who is of Haitian
descent andias53 years of age when Defendant hired mrMiarch 2009alleges that
Defendanharassed him ardiscriminate against him on the basis of his national origin and his

age, and that in so doing, Defendant violated his righder federal law, namely Tit\ll of the

Civil Rights Act of 1964(“Title VII”) , 42 U.S.C. § 2000et seq.and the Age Discrimination in

! Plaintiff has beepro seduringmost ofthe pendency of this actiotde wrote the Complaint
himself, and on January 23, 2012, edf this action with a motion for leave to procéedorma
pauperiswhich was denietly the District Judgéhenpresiding over the cagthe Parties later
consented to my jurisdictionDocket Nos1, 2, 3 33. Laterpon June 28, 2013, Plaintiff filed a
motion to have the Court requesatlan attorney volunteer to take Plaintiff's casgbong
Docket No. 23but before the Court could rule on the motion, Plaintifioted the issuley
announcing that he had experienced a positive charge fimancial situation and retained an
attorney,who appeared at a telephone conference to diseasmpending representation of
Plaintiff, Docket No. 26 Docket Entry 8/8/201&erminating the motion as mootpn
November 15, 2013, Plaintiff's counsel, who had not p&tred a Notice of Appearance,
represented to the Court that he would not peasenting Plaintiff after allDocket No. 30
Plaintiff did not renewhis motion forpro bonocounselstating his intention totigate the action
through discovery and summary judgment himsBlbcket No. 29
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Employment Act (‘ADEA”),29 U.S.C. § 621et seq.1d.? Plaintiff also alleges that Defendant
retaliated against him for complaining about tha@tassment andiscrimination, again in
violation of Title VIl and the ADEA Id.

Before this Court is Defendéis motion for summary judgmenDocket N&. 39-43.

Plaintiff opposes,Docket Ne. 36,44,* and Defendant replies, Docket $d5-46. For the

reasons discussed belovgrant Defendant’s motiopandthe Clerk of the Court is ordered to

enter judgment for the Defendant and close this tase.

2For the purposes of this motionlpnDefendant assumes that Plaintiff’'s national origid age
are as he represent®ocket No. 42 | will do the same.

® Plaintiff's oppositiondid not comply with thé.ocal Rules of the United States District Courts
for the Southern and Eastern Distsi of New Yorkbecause it did not respond to Defendant’s
Rule 56.1 Statement of Facts with a “correspondingly nuedbgaragraph responding to each
numbered paragraph in the statement of the moving paiitir, each statement “followed by
citation to eviénce which would be admissibleSeelLocal Civil Rule 56.1(b), (d). Instead,
Plaintiff's opposition is a letter to the Court with no citations toreé®vidence.

* Plaintiff filed his response in opposition to Defendastisnmary judgment motion two
places on the dockeDocket Nos. 36, 44 That is because Plaintiff originally filed it on the
docket as a staralone documenBDocket No. 36and then it was filed again as part of
Defendant’s bundled motio®ocket No. 44 Going forward, | willcite only toDocket No. 44

>“Because it is not obvious to a [@grson]that a motion for summary judgment supported by
affidavits requires a response supported by similar affelan order to preserve factual disputes
for trial, [the Second Circuhias] held that the failure of a district court to apppiseselitigants

of the consequences failing to respond to a motion for summary judgment is ordinari
grounds for reversal.'Sawyer v. Am. Fed. of Gov't Emp., AFCIO, 180 F.3d 131, 135 (2d Cir
1999).

As detailed in Section l.binfra, 1 held several conferences during which | informed
Plaintiff about the litigation process and summary judghproceedings. | am satisfied that he
understands his burden of proof in order to survive a sumjdgynent motion.

In addition,the Local Rules of the United States District Courts for the Southern a
Eastern Districts of New Yorkequire that information be provided t@ip selitigant facing
summary judgment proceedings, stating that

[a]ny represented party moving for summary judgment again
party proceedingro seshall serve and file as a separate document,
together with the papers in support of the motion, [a] “NoTio
ProSelLitigant Who Opposes A Motion For Summary Judgrhent
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Background
a. Underlying Facts
The following factual summary is compiled principallynggDefendant Rule 56.1
Statement of Facend supporting exhibitgsPlaintiff failed to submit a responsive Rule 56.1
Staement and exhibits of his owocket No. 43 Instead, Plaintiff has only submitted

unsworn letters Docket Nos. 31, 33, 44eeRusso v. N.Y. Presbyterian Hosp72 F. Supp.2d

429, 441 n.12 (E.D.N.Y. 2013) (disregarding thme&arized but unsworntkers as evidence on
summary judgment, and listing case$hus, Plaintiff has admitted these facts. Local Civil Rule
56.1(c) (Each numbered paragraph in the statement of material facts senftrthstatement
required to be served by the moving party will be deemed &alimitted for purposes of the
motion unless specifically controverted by a correspayig numbered paragraph in the

statement required to be served by the opposing pa®ution v. City of Yonkers, No. 13 Civ.

801 (GBD) (GWG), 203 WL 876459, at *1 (S.D.N.Y. Mar. 2, 2015) (“[T]he namving
party’s burden on summary judgment applieprimseplaintiffs, notwithstanding the liberal
construction of gro seplaintiff's pleadings and the deference accorded tomtimemoving party
onsummary judgment.”)In recognition of Plaintiff'spro sestatus, | will from time to timeite
to Plaintiffs Complaint andwo lettershe has submittetb the Court to identifplaces in which

Plaintiff's allegations go beyond the existing recodbcket No. 1(Plaintiff's Complaint);

with the full texts of Fed. R. Civ. P. 56 and Local Civil Rule 56.1
attached. Where thgro separty is not the plaintiff, the movant
shall amend the form notice as necessary to reflect that fact.

Civil Local Rule 56.2. Here, Defendant has filed profits compliance with Local Civil Rule
56.2. Docket No. 40

® Defendant’s counsel Michael Abitabilo submitted an affidaviheo@ourt testifying to the fact
that the exhibits Defendant has submitted in support of its symaggment motia are true
and correct copiesDocket No. 41 passim




Docket No. 31(Plaintiff's summary letter to the Courfpocket No. 44Plaintiff's response in
opposition to Defendant’s summary judgment motion).
I. Introductory Synopsis Of The Action And This Motion

Defendanhasemployed Plaintiff as a case managearesidential facility for adults
needinga variety of social and health servidePlaintiff and two other case managers tended to
their clients out of a small shared office at that residentidltia Unforturately, Plaintiff and
his fellow case managers did not get along wetifought often. This action deals with those
disagreements and related inciderfithe most alarming of thesdlegedincidentswas an
allegedattemptedshooting that Plaintiffnay hae experienced while on his lunch hour near the
office. Other incidentsnvolvedmore workaday matters such as Plaintiff'sveorker making
personatelephoneallsin the officeandcounselingone ofPlaintiff's clients when she should
have referred the atter to Plaintiff. There is also an allegation that Plaintiifieagues wted
he could not advance in the office due to his national origihaage.

It is Plaintiff's positionthat thesencidents togethetrepresent his caorkers’ unlawful
harassment of him andiscriminaton againshim on the basis of higational origin and age.
Plaintiff imputes the unlawful harassment and discriminatiobdfendant because Plaintiff
believes that management assigned partial blame to Plaimtdffice tension which, according
to Plaintiff, emboldened his emorkers to harass and discriminate against him furtRirally,
Plaintiff argues thaDefendantetaliated against him fdris harassment and discrimination
complaints against his amorkers.

It is Defendaris position thaPlaintiff's problems with his cevorkerswere nothing

more than personality conflicts and that managemenesased Plaintiff's complainggromptly

" Although | have thoroughly cited to the record in the exieal factualtstementthis synopsis
does not include those citations for the sake of brevity.
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andappropriately.

ii. The Nature Of Defendant’s Busines&nd Plaintiff 's Employment
And Work Responsibilities

Defendant is a neprofit organization that provides mental health and residential
services to individuals in need faur of the five New York City boroughocket No. 43] 1,

Docket No. 413 4. Among the services provided are supportive case management services,

the purpose of which is to assist the Defendant’s clients inirgpe&rioussocial, physical

and/or mentahealth goals.Docket No. 43] 2;Docket No. 413 1 5. Defendant has a written

EEOHarassment and Sexual Harassmguiticy (“the EEO policy”)in which its employees are
encouraged to bring any complaints or grievances regatdilawful dscrimination diectly to

their supervisor or managemenDocket No. 43f 3;Docket No. 413 1 9 Docket No 41-4. In

brief, the EEO policy explaingl) that Defendant’s policy is to “recruit, hire, train andrpote”
and to ensure that “all personnel actions such as contjmendeenefits, transfers, layoffs,
[Defendant]sponsored training, education, tuitiassistance, and recruiting programs” are
administered without regard to employees’ or applicants’ ‘disability, race, religion, color,
creed, national origin, age, marital status, sexual orientation ctiaffal preference, veteran

status or citizeship status.”"Docket No. 414. The EEO policy then outlinesgaievance and

complaint procedurtor an employee to follow in makingcamplaint about an allegedly
discriminatory or harassing incident with his or her sugeryincluding the protocol fo
additional complaint when a supervisor, or even that siguety supervisor, responds in a
manner which is unsatisfactory to the complainaaht

In or around March 2009, Defendan¥ge President of Operations Marci®lman
(“VPO Holman”)andCase Management Progr&oordinator Lanre YoosyfSupervisor

Yoosuf”) interviewed Plaintiff for a jobat Defendant’s Seaview Manor Supportive Case



Management Program (“Seavievd)an adult residential facility in Far Rockaway, New York.

Docket No. 43] 6; Docket No. 413 1 11. VPO Holmanand Supervisor Yoosuf jointigecided

to hire Plaintiff, theyknew his agand that hevasHaitianwhen they hired himDocket No. 41

319 12; Docket No. 47 at96-97,269-70. At the time, VPO Holman waapproximatel 58

years old._Docket No. 43 1 1. Supervisoryoosuf's age is not in the record.

OnMarch 23, 2009, Plaintiff began working for Defendana asipportive case manager
(“SCM”) at Seaview anditor around that time, Plaintifeceived a copy dbefendant’'sEEO

policy. Docket No. 4371 4, 9;.Docket No. 413 § 10;Docket No. 415. Plaintiff continues to

work at Seaview in this capacitfpocket No. 43 5; Docket No. 413 § 13.

At all relevant timesPlaintiff's responsibilities as an SCM ae&view include, but are
not limitedto, individually managing the needs of a case load of clieltisymenting and
recording all services provided to clients; ensuring lyregbmission of all documentation and
recording of services provided to clients in order to keeptatiearts current; making an
adequate number of client visits in order to meet team goals; patitigjpn staff meetings and
case conferences, bothSgaviewand at other treatment facilities as needed; and providing

coverage for otheéBCM clients when necessarpocket No. 43 10; Docket No. 4B 17.

iii. Plaintiff's Supervisors, Ceworkers And Work Space
Supervisor Yoosuivas Plaintiff’'ssupervisorfrom March 2009 untiin or around April
2011,at which timeKathy Momperousse regted her (“Supervisor MomperousseDocket

No. 4311 %8; Docket No. 413 { 14. Fromthen untilthe present daysupervisor Momperousse

has beerrlaintiff's supervisor.Docket No. 413 1 15. Supervisor Momperousse of Haitian

descent.Docket No. 413 { 16. Plaintiff testified that Supervisor Momperousse’s parents were

born in Haiti and that although Supervisor Momperoussgelfavas not, “if you speak with her .



.. in Creole, you can say [that] she was born in HaitiShe. speaks . . . fludptand with a

correct accent."Docket No. 471 at 271.

Beginning in January 2011 and for all relevant periotls #fiat,Case Management
DirectorPeter Wefers €M Director Wefers”also workedcat Seaview. Docket No. 43 27.
CM Director Wefes was stationed at Seaview in part to help as Supervisor Yoossitivaed

out of her post and Supervisor Momperousse transitionedooket No. 43f 27;Docket No.

41-3 9 29. As a result, CM DirecttWefershimselfdirectly supervised Plaintiff for &me.

Docket No. 413 9 29.

At all times relevant to this litigatioi®laintiff hasworkedout of a small rectangular
office on the first floor of a residential care facility unaffiliated witbfendant.Docket No. 43

11;Docket No. 413 1 18. At all times relevant to this matter, Plaintiff has shared wa&sp

with four people: (1)SupervisorMomperoussg(2) SCM Nicole Hibbert (3) SCM Errol Miller,

and (4) SCM Gisele NelsdhDocket No. 43 12;Docket No. 413 19 Docket No. 4112

(Plaintiff discussing his problenvéith Ms. Hibbert and Mr. Millein the shared officeDocket
No. 4117 (Supervisor Mompoerousse discussing Plaintiff's problentke shared office with

Ms. Hibbert and Mr. Miller)Docket No. 4118 (same) Docket No. 3.

In or around November 2011, Ms. Hibbert was transferreddfberent location, and
SCM Giselle Mlson began working in the Far Rockaway location with RtainDocket No. 43

114.

8 Plaintiff's testimony also menti@u that a man named Josh worked in the office for a short
time but had little information about hinDocket No. 471 at 14647. As Josh plays no role in
the disputes that give rise to this action, | will not discuss him fuithtdisMemorandum and
Order.




iv. The AllegedHarassment,Discrimination And Retaliation

1. Plaintiff's Initial Disputes With Ms. Hibbert And Mr.
Miller

Plaintiff claims that his workplace problems with Ms. Hibbed &r. Miller began irnor
around Septemb&0, 2010, when heomplained that Ms. Hibbert and Mr. Miller told him that
he was “old, Haiain and [that he] can’t be [a] boss” in the offiead that they excluded him

from a daytimeboatexcursion with clients becautieey said that the “trip is for young peopfe.”

Docket No. 4112; Docket No. 437 34;Docket No. 471 at 208*° According toPlaintiff, he

submitted a omplaint toVPO Holmanabout this incidenthrough a telephone call or an email.

Docket No. 471 at 209. On or around October 4, 2010, VPO Holman heldeting with

Plaintiff, Ms. Hibbert and Mr. Miller taliscuss the incidermnd counseled theon “working

togetherfor the benefibf the clients. Docket No. 437 35;Docket No. 471 at 209!

Plaintiff's opinion of VPO Holman'’s intervention in later yeavaried. On July 7, 2011,

Plaintiff wrote on a Human Resources docuthibat the meeting provided no soluti@gcket

® On February 28, 2014, Plaintiff filed a letter with theu@alleging that on February 25, 2014,
Mr. Miller “blocks my seat for a while to throw slurs to me. Healshey can send him to the
psych ward.” Docket No. 31at 5. Plaintiff furtherlleged that Supervisor Momperousse
watched the entire episodil. There is no evidence in the record stating what those slurs were
or providing any other detail about the event. As a reswit| hot discuss this allegation further

in this Memorandm and Order because there is no triable issue ofd@stant to Plaintiff’s

Title VIl and ADEA claims

9 Plaintiff expresses some confusion as to when the excugsadasion occurred and says that it
may have been during the summer of 2010 or inebeiper 2010.Docket No. 471 at 214. For
the purposes of this motion | will assume that the exearskclusion happened in September
2010, at the same time as the “old Haitian” insult as theeeddte would, in any event, be
immaterial to my analysis

1 Plaintiff lists the date of the meeting as October 4, 2011, buiinas he wrote his statement
on July 7, 2011, that is impossiblBocket No. 4114. It is possible that the meeting took place
on October 4, 2009, but as the timeline of the insult angzom supports a reasonable
inference that Plaintiff meant October 4, 2010, | will assume thattte is the correct one. In
any event, even if the meeting did occur on October 4, 2088@uld not change my analysis.
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No. 41-12, and Plaintiff testified that he felt isolation at work in the period @lfteiSeptember

2010 incidentDocket No. 471 at 532 Plaintiff also testified at the same deposition that VPO

Holman hadresponded positively” to Plaintiff's September 2010npdaint about his co
workers and that Plaintiff was satisfied with VPO Holmae'sponse at the October 4, 2010

meeting. Docket No. 43 35;Docket No. 471 at 210.

2. The Junel5,2011And June 16, 2011incidents
On June 162011, Plaintiff complained t&@M Director Wefers an&upervisor

Momperousse about a series of events thabhegedlytranspred between him and Ms.
Hibbert on June 18nd June 16, 201€. Docket No. 43 36. On June 162011, Supervisor
Momperousse-enailedCM Director Wefers and the thekssistant Vice President of Case
Management Mary McGoveltiCMVP McGovern”)to describePlaintiff’'s complaint™*

On June 15th, [Plaintiff] stated that he used [Ms. Hibtjeoffice

phore and [Ms. Hibbert] told him not to use her phone. [RI&in

states that [Ms. Hibbert] wiped off the phone with disinfecting
products. She also pushed the computer against [Plaintfjs] |

2|n this saméHuman Resourcadocument, Plaintiff stated that he complained to HR Director
Tolle, and not VPO Holman, about the September 2010 ksmBiocket No.41-12. Plaintiff's
contradictory statements in this regard are not material to my analys

B Plaintiff's Complaintalleges that he complained to CM Director Wefers as well and that CM
Director Wefers'’s response was to suggest that Plaintift the jol3 and/or to report the
incidents to Defendant’s Human Resources Departnizotket No. 1 Plaintiff has also told

the Court in his February 28, 2014 letter that CM Diret¥efers knew that Ms. Hibbert “acted
like an envoy in a mission to destroy [him] the best waeylstew how,” which tends to prove
that Defendant did nothing to address the situatidocket No. 31at 2. Plaintiff indicated that

he would subpoena CM Director Wefers if necessary to obtain his taegtimsupport this
theory. Id. Plaintiff does not appear to have obtained CM Directefafé’s deposition
testimony on this issue becauke record contains no such evidence.

1t should be noted that although Supervisor Mompourowssenot Plaintiff's supervisor at the
time of the September 2010 “old Haitian” insult and thauesion exclusion, which allege the
most overt mentionf Plaintiff's national origin and age in this action, Plaintiff tisti that
Supervisor Momperousse was aware that the Septemberridénts had occurred because he
told her about themDocket No. 471 at 270.




In the afternoon [Ms. Hibbert's] father stopped by theceffhe
said hello and [Plaintiff] waved backPlaintiff] stated that [Ms.
Hibbert] told him “don’t speak to my f***ing family.” [Plaintiff
stated that [Ms. Hibbert] told him [“]no one likes you éand we
can shoot you out of here.["]

On June 16th [Piatiff] went out for lunch. He states that while he
was standing at the bus stop near Beach 47th Street@afrou
bandits was walking towards him with their hands in thetkets.
[Plaintiff] stated he then took out his cell phone dmel/tran away.
Hethen heard gun shots. According to [Plaintiff] this ooed

near [Ms. Hibbert’s] sister’s house.

Docket No. 419. Supervisor Momperousse’s June 16, 2011 email didneationthat Plaintiff

alleged discrimination of any kindd.
According to Raintiff, CM Director Wefers’s response to Plaintiff's complaint waadk
him why he didn’t quit and also to instruct him to repbé incident to Human Resources.

Docket No. 471 at 272 Docket No. 1 Plaintiff testified that he told CM Director thiage would

not “quit my job for this discrimination, | believe Human Reses managers can train the
harasser to be a better person, [perhaps they will] not [be able tgechan but change her

behavior.” Docket No. 471 at 272. Plaintiff also testifed that he could not recall whether Ms.

Hibbert s& anything to him on June 15 dune 16, 2011 about his national origin or alge at
22425,
3. Defendant InvestigatedThe June 15, 2017And June 16,
2011Incidents, Resulting in HR Director Tolle’s June 17,
2011Summary Report

Supervisor Momperousse’s email triggered an immediate investidgatiDefendant into

theallegedJune 15, 201and June 16, 20lihicidents Docket No. 43] 38;Docket No. 413
32. On June 17, 2011, Defendant’s Hunigesources Director Stephanie Tolle (“HR Director
Tolle”) met with Plaintiff and Ms. Hibbert separately to discuss theemand wrote aummary

report. Docket No. 4110; Docket No. 413 1 33. In HR Director Tolle’s June 17, 2011
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Summary Reporthe ony mention of discrimination comes from Ms. Hibbert, who commnt
that Plaintiff “believes she is . . . racist against Haitians” and “repgatadgs up racism.”

Docket No. 4110. HR Director Tolle’s June 17, 2011 Summary Report’s detsaniof

Plainiff's statements is devoid of national origin or age discrinnimaallegations.Id.

(1) The September 201@Beginning Of Plaintiff And Ms.
Hibbert's Conflict And Its General Nature

According to HR Director Tolle’s June 17, 2011 Summary Repst Hibbert saidhat
her conflict with Plaintiffoegan in September 2010, when they had a falling out oviprtaat
they were both scheduled to take with clierits. On the day of the trip in question, Plaintiff
called out sick, leaving Ms. Hibliewith very little help.Id. Generally speaking, Mslibbert
believed thaPlaintiff did nothelp his ceworkers. Id. According toMs. Hibbert Plaintiff
believed thaMs. Hibbertthought that she was his bpaadheoften accused her of beirigacist
against Haitians 1d.

As a resulbf the “constant tension” between her and Plaintf§, Hibbert reported that
her morale suffered artdatshe felt uncomfortable in the officdd. She did not believe that
they could continue to work togetheut she did not want to resigm be transferredecause she
felt she had built relationskspvith herclientsat Seaview.Id.

According to HR Director Tolle’s June 17, 2011 Summary Reporttifastated that
things were tense between him and Ms. Hibfsem the very first day they worked together.

Docket No. 4110. Plaintiff said thathat tension manifested in partMs. Hibbert being a bully

who called him a “nobody” and who “pushed equipment agaisdeg.” Id. Plaintiff theorized
thatthe kad blood between them starfeelcause Ms. Hibbert resented the fact that Plaintiff got
to sit at adesk intended for a supervisarhile Ms. Hibbert sat a desk for a SCM. Id. As a

result of theidifficult relationship, Plaintiff chose to communicatih Ms. Hibbert through
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notes that he placed on her computdr.
(2) The Telephone Issues

According to HR Director Tolle’s June 17, 2011 Summary Repain®f and Ms.
Hibbertboth confirmed that there weheequent disputelsetween themelating tothe office
telephoneon Ms. Hibbert’s deskld. Plaintiff accused Ms. Hibbert of disinfecting the telephone
after Plaintiff used it, ants. Hibbertfreely admitted that she used sanitizer on the telephone.
Id.

Plaintiff complained that Ms. Hibbert would tell himot to use her telephonghich was
unfair because Ms. Hibbert would sometimes use his cangdt Ms. Hibbert wished that
Plaintiff would get his own telephora¢ workbecausélaintiff screened incoming calls to see if
any of themmnvolved Ms. Hibbert’s personal business and, if thdylie did not put them
through to her.Ild.

In addition, Ms. Hibbert explained that ttedgphone is a point of dispute in the office
becaise Plaintiff and Ms. Hibbert gave clients contradictory infornmagi® to whethetlients
may use it.ld.

(3) Ms. Hibbert's June 15, 2011Demand That Plaintiff
Not Speak To Her Family

According to HR Director Tolle’s June 17, 2011 Summary Reptst,Hibbert admitted
thaton June 15, 2011, she told Plaintifftio speak to her familyld. According to Ms.
Hibbert,she did this in response Rbaintiff’'s remark to her visiting father thits. Hibbert was
in a “bad mood.”Id.

(4) The AllegedJune 15, 2011Threat
According to HR Director Tolle’s June 17, 2011 Snary Report, Rintiff said thatMs.

Hibbert told him, shortly after Ms. Hibbert told him not to speak tdduher, that[w]e will
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shoot you out of here'® |d. Plaintiff alluded to dier threat$ut, according to HR Director
Tolle’s noteshecould nd explain what those threats were.
(5) The Alleged June 16, 201 Attempted Shooting

According to HR Director Tolle’s June 17, 2011 Summary Reporttifaecounted
that, whileoutside on his lunch break June 16, 201he was near a bus stop niés.
Hibbert's sister'y“Denise Hibbert")home when a group of young men approached faimn.
The youths then ran away when Plaintiff pulled out hikilzeltelephone.ld. WhenPlaintiff
turned and walked the other wdneheard two gun shotdd. Plaintiff flagged down the police.
Id. In addition to Supervisor Momperousse, Plaintiff reportedrtisident to CM Director
Wefers. Id.

Ms. Hibbert denieanaking any threats against Plaintfi June 16, 201 br at any other
time. Id.

4. Plaintiff And Ms. Hibbert Were Both Disciplined For
Unprofessional Behavio

HR Director Tollés June 17, 2011 Summary Repdid not make any conclusions about
what if anything had happened to Plaintiff when he was out of the officenduhe alleged

Junel6, 201lattemptedshooting. Id.; Docket No. 413 § 34 Docket No 471 at 20709. After

her inteviews with Plaintiff and Ms. Hibert, HR Director Tolle took steps to initiate discipline
with respect t@spects oPlaintiff and Ms. Hbbert's dispute. H®irector Tollemet with

Defendant’s Chief Executive Officer Jacob Barak (“CEO Barakt)isouss themployees’

interpersonal conflichnd to develop a plan of action (“the PlanDocket No. 43] 42;Docket

No. 413 9 36. On June 29, 2d1, HR DirectorTolle emailed the Plan to CMVP McGovern, CM

> Plaintiff testified that he asked$viHibbert “What did you mean by that?”, but that Ms.
Hibbert by that point was so furious he did not press tittem@ocket No. 471 at 220.
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Director Wefersand Supervisor Momperoussath a copy to V® Holman Docket No. 43111

The Plan wasat give both Plaintiff and Ms. Hbert a disciplinary write ufDefendant’s internal
term for this is a “Péormance Correction Notice”) for failing to work as a teana reminding
them that any fuher incidents would result in additiordikciplinary action, including transfer
or termination.ld. In addition, the Performance Correction Notice wouldudel
“measurements” of how Plaintiff and MsilbHert were expected to work as a tedd. In the
event that Plaintiff and Ms.iHbert could not resolve their differences and transfer became
necessary, the Plan contemplated asking Plaiottfansfer.ld. In particular, HR Director
Tolle asked the recipients of the Plan email to research Plaitt#¥el time from home to
Seaview as compared to the travel time from Plaintiff's home artilembefendant work
location calledGarden of Eden*GOE”") in orderto determine if a GOE transfer “would mean a
hardship to [Plaintiff].” Id.

On July 7, 2011Plaintiff received his &formanceCorrection Noticeand on July 12,

2011, Ms. Hbbert received herdDocket No. 4112;: Docket No. 4113. EachPerformance

Correction Notice was identical, stating that:

On Wednesday June 15, 20]13ou engaged in a verbal dispute
with one of your ceworkers, . . . over the use of an agency phone.
This altercation was the continuation of various other disputes yo
have had wh [your coworker]. Despite meeting with
management there has been no noticeable improvemenirin yo
ability to work professionally with [your eorker] and this lack

of improvement has impacted negatively on the program and its
clients. It also diapts the continuum of care that [Defendant] is
expected to provide.

Docket No. 4112, Docket No. 4113. The RerformanceCorrection Notices also provided the

following outcomes and consequences:

Positive: If you are able to respectfully work togethea esam
you will maintain your employment with [Defendant].
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Negative: Failure to follow the above plan will result intter
discipline up to, and including termination of employmen

Scheduled Review Date: Weekly for the next 6 months.

Docket No 41-12;, Docket No. 4113. Other than the é&formanceCorrection Notice requiring

Plaintiff to meet regularly with management for progress disaussilaintiff testified that he
was not suspendad demoted and thais pay wasiotdecreased as a resoftthe Rerformance

Correction Notice.Docket No. 471 at 195.

The RerformanceCorrection Notices provided an appunity to Plaintiff and Ms. Hibert
to state their respective positions about the disciplidacket No. 4112 Plaintiff hand wrote
more than two pages of comments in whiclpterided additional detail as tbe events of June
15, 2011.1d. According to Plaintiff, CM Director Wefers asked Plaintiff whatifti# believed
the phrase “[w]e will shoot you out of here” meant, and Btaintiff responded'it is open to
many interpretations, including sending . . . gang membersattkatte on the streetfd.

Next, Plaintiff's comments on his PerformanCerrection Notice appeared to change his
description of the guire incident. Id. Whereadoth Supervisor Momperousselsine 16, 2011
email and HR Director Tolle’dune 17, 2011 Summary Report stated thah#ff described that
the group of youths had run away from Plaintiff after hikedwut his cellular telephone and
thenheheard gun shots, Plaintiff's comments on hesf@manceCorrection Notice stated
insteadthat when the group of youths “got closer, | pulled [out]aal}y phone then they
open[ed] gun fire on me.1d.

Third, Plaintiff's comments on his PerformanCerrection Noticementioned an incident
that occurred in the year 2010 which Plaintiff believeddddant’s management had hazat|

incorrectly. Id. On September 20, 2010, Plaintiff claimed to have tepan incident to
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Defendant’s Human Resources Depamiinvolving Ms. Hbbert and Mr. Miller harassing and
being verbally abusive to hinid. “They told me that | am old, Haitian and [that] | can’t be [a]
boss here.”ld. These remarks appear to allude to the September 20, 20dénnand VPO
Holman’ssubsequent intervention.

Finally, Plaintiffs comments on hiBerformance CorrectiodNotice concluded with the
following remark: “I am always a victim and because of the bias ofjiaisint’'s] management
against me, cavorkers treat me as [a] nobodytasy always sa[y] | am. | am the victim of
hostility because of my age and my nationaliarjgnd] | am seeking justice. | [am]
consider[ing] suing [Defendant] for discriminationld.

5. Defendant Offered Plaintiff A Transfer To GOE With A
Salary Increase And Plaintiff Declined The Offer

Plaintiff testified that he was not demoted, not susperahddid notreceivea salary

decrease contemporaneous withFleegformance Correctiddotice. Docket No. 471 at 195.

On July 11, 2011, Plaintiff had a miegt relating to thé*erformance Correctiddotice with
CMVP McGovern, in which CMVP McGovern asked Plaintifhe would be interested in
transferring to another SCM position at Defendant’s GOE workiwtaDocket No. 43] 45.

Supervisor Momperousse siaresent during this meetiagdtook notes._Docket No. 414.

Supervisor Momperousse’s July 11, 2011 Meeting Notésctehat Plaintiff did not mention
national origin or age discrimination during the conversatldn.

According to Supervisor Maperousse’s July 11, 2011 Meeting Nofsjntiff said that
the transfer would bdike a demotion’if it were only for an SCM positionld. Plaintiff
indicated that his travel time to and from GOE would be similargdravel time to and from
Seaview buthe alsostated that he would not transfer to GOE for a SCM positichn Plaintiff

told CMVP McGovern that he would “only accept a promotion with aregse in pay.1d.
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According to Supervisor Momperousse’s July 11, 2011 Meetingd\aotrespnse to
Plaintiff's statement that he would only consider a tieni§ he also received a promotiand a
raise CMVP McGovern stated that she might have an Intensive Case MaaaigBosition
(“ICM”) position available Id. Plaintiff respondedhat he vould “acceptan ICM position.” Id.

CMVP McGovern said that she would seek official approval abRhaintiff could move
forward to an intervievior an ICM position at GOEalthough she reminded him tleaty new
agency position involved a smonth perod of probation, with a thremonth and sixnonth

review. Docket No. 413 § 36;Docket No. 4114. Defendant has a written policy stating that

“[a]ll promoted employees are required to serve a six (Gjtimprobationary period in their new

position.” Docket No. 4115; Docket No. 413 § 391°

Finally, according to Supervisor Momperousse’s July 11, 20ddting NotesPlaintiff
protested that if he were to be placed on probationary status,lid make it easier for

Defendant to fire himDocket No. 4114. As a result of this concern, Plaintiff dieed CMVP

McGovern'’s offer to begin exploring the ICM promotion oppoitunDocket No. 43] 49;

Docket No. 413 1 38.

6. Plaintiff And Ms. Hibbert's August 12, 2011Dispute
Regarding A Telephone Call FromMs. Hibbert's Sister
And Ms. Hibbert Answering A Question Posed By The
Sister Of One Of Plaintiff's Clients

On August 12, 2011, Plaintiff complained to Supervisor MomEmethat Ms. Hibbert

had begun her “BS” agairDocket No. 4116. For examplePlaintiff was offended that Ms.

Hibbert continued tganitizethe phone.Docket No. 43f 50. Supervisor Momperousse opgeh

* Defendant’s written promotion policy also states that “[t]o be d&ditr a promotion, an
employee mustdwve a disciplindree work record for the previous six (6) month®bdcket No.
41-15.
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an investigation.Docket No. 4116. Supervisor Momperousse took notes to create a record of

her interviews with Plaintiff and Ms. Hibbert about the dispude. According to Supervisor
Momperousse’s August 12, 2011 Investigation Nddeintiff said nothingluring the interview
about national origin or age discrimination specificadlyhough he did at one point say that he
was gang to call a lawyer and also that Defendant “is going to hapayd Id.

(1) Ms. Hibbert's RequestThat Plaintiff Pass Her A
Telephone Call FromHer Sister

According toSupervisor Momperousse’s August 12, 2011 Investigation Ndeastif?
said hatthe August 12, 2011 incident began wiMs Hibbert “ordered” him to give her the

telephone if her sister calledocket No. 413 1 40;Docket No. 4116. Plaintiff asked Ms.

Hibbert if that was “a command or an order,” and Ms. Hible=ponded thathe did not want to
discuss it furtherld.

According to Supervisor Momperousse’s August 12, 2011 InvsiigNotesMs.
Hibbert explained that her sister was in the late stages of a prggaaddvis. Hibbert did not
have her cellular telephone tiher on the day in question, which is why she asked Plaoti
pass her any telephone call from her siskgr.Ms. Hibbertconfirmedthat she told Plaintiff that
she did not want to discuss the matter further when Rfaasked whether Ms. Hibbentas
giving him an order.Id.

After considering both Plaintiff's and Ms. Hibbert’'s s&m of events about the
telephone, Supervisor Momperousse’s August 12, 2011 Inveshddtites concluded thas no
one elsavas in the office at the time the consation took placeit is unknown what the tone of

the conversation was.ld.
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(2) Ms. Hibbert's Meeting With The Sister Of One O
Plaintiff's Clients

Next, according to Supervisor Momperousse’s August 12, 2011 Igadistn Notes,
Plaintiff complained tht Ms. Hibberanswered a question for the sister of one of Plaintiff's

clients regardingransportatiorof the client for a home visitld.; Docket No. 413 1 40.

Plaintiff was upset that Ms. Hibbert had not referred the matténto Docket No. 4116.

Plaintiff explained that the client’s sister asked for. Mibbert by namgand Supervisor
Momperousse asked why Plaintiff had not simply interppateorder to handle the inquiry
himself. Id. Plaintiff responded that if the shoe had been on the taberDefendant would
take Plaintiff to task and say: “How dare you handle somgtfar a client when the [assigned
SCM] was here.”ld.

According to Supervisor Momperousse’s August 12, 2011 InsiigNotesMs.
Hibbertsaid thatvhen the client'sister appeared at the office and asked for Ms. Hibbert by
name, she “did not know how she knew my nanid.”Ms. Hibbert “thought [that] maybe the
client felt more comfortable with me so she told her sister to spdatetdout 1] told her that in
the future she should [discuss] any client situation [witlg] assigned [SCM] unless it's an
emergency and the [SCM] is not availabléd:

Supervisor Momperousse’s August 12, 2011 Investigation Noteducted that Plaintiff
felt undermined by Ms. Hibbes handling of Plaintiff's client’s issueld. Supervisor
Momperousse told Plaintiff that going forward, the office requaretient’s assigned SCM to
handle any issues relating to that client when the assi§6® was available, and she misted
Ms. Hibbert of the sameld. Finally, Supervisor Momperousse said that “[m]oving foxlyar
“all staff must address any issues they have directly [lvér],” rather than attempting to handle

the issues themselves firdtl.
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7. Plaintiff And Ms. Hibbert’s October 12, 2011 Dispute
Regarding Who Should Have Moved Ms. Hibbert's Purse
From The Paper Shredder So That Plaintiff Could Use It
On October 12, 2011, Plaintiff and Ms. Hibbert had yetlroargument. This time,
Plaintiff wanted to uséhe office papeshredder, but hetind that Ms. Hibbert's personal bag

was on top of it.Docket No. 4117; Docket No. 413 § 40. Plaintiff attempted to pick up Ms.

Hibbert's bag with a stapler to move it so that he could use the shréaluieket No. 4117. The

dispue came to the attention of Supervisor Momperousse, who sent an email guwhthar
incident to CMVP McGovern and CM Director Wefells.

According to Supervisor Momperousse’s October 12, 2011 Emaih&ry Report, M.
Hibbert told Plaintiff thatf he asked her to move the bag, she wouddd. Plaintiff then told Ms.
Hibbert to move the bag “now,” and Ms. Hibbert refusil. At that pointMr. Miller
intervened, gked up the bag and moved [td. Supervisor Momperousse’s October 12, 2011
Email Summary Report makes no mention that Plaintiff magleali@gation of national origin or
age discrimination regarding the pajséredder event.

8. Plaintiff 's November 9, 201Hole-Punch Litter Dispute
With Ms. Hibbert And Mr. Miller

On November 9, 2101, Plaintiff arrived at work to fintittle paper circles frona hole

puncteron his desk and chaiDocket No. 4118. Plaintiff confronted Ms. Hibbert and Mr.

Miller and asked them whether they were responsille Docket No. 413 § 40. Supervisor

Momperousse began another investigatiDocket no. 4118.

According to Supervisor Momperousse’s November 9, 2011 EmaitrauyrReport,
Plaintiff said that Ms. Hibbert and Mr. Miller both dedimvolvement, and thadlr. Miller told
the Plaintiff that {n]o one likes you here, not one person at Seaview likes yidu.Plaintiff

told Supervisor Momperousse that Mr. Miller said that ne liked Plaintiff at his previous job,
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either. Id.

In his conversation with Supervisor Momperougdaintiff compared his plight at
Seaview to the religious persecution suffered by Jewish peopléenéfaGermany and in
modernday Iran, although Supervisor Momperousse’s November 9, Botail Summary
Report makes no mention of Plaintiff stating anything spedifiedout himself being a victim
of national origin or age discriminationd. Plaintiff took pictures of his desk as the first step in
an investigatiorthat Plaintiff himself intended to condudd. Plaintiff thenleft the paper circles
on his deskd chair all day because, according to Plaintiff, thregrewhaoput them thergvas
responsible for cleanintpe papeup. Id.

Plaintiff told Supervisor Momperousse that Mr. Millepapached hinlaterand
apologized for his earlier outburdtd. Mr. Miller said that he would clean up thepea circles
as a peace offering, but Plaintiff complained to Supervismmptrousse that in the end Mr.
Miller cleaned Plaintiff's chair but not his deskl.

According to Supervisor Momperousse’s November 9, HEhail Summary Report,
when Supervisor Momperousse asked Mr. Miller and Ms. Hillbetheir versions of the story,
Mr. Miller deniedsaying that n@ne at Seaview likeBlaintiff. Id. As for the paper circledr.
Miller stated that héold Plaintiff that it was conceivable that Mr. Miller or another employee
had done it accideally, an explanation that Plaintiff refused to accddt. Mr. Miller also
remembered Plaintiff stating something about Hitler and theslgveople but he did not
remember exctly what Plaintiff said.ld.

Supervisor Momperousse’s November 9, 2011 Email Summary Reputuded by
noting thatSupervisor Momperousse cleaned up the paper circlesifnarsd Plaintiff stated that

his personal investigation was closeddnese Mr. Miller had apologizedd.
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9. Plaintiff's November 14, 2011 Meeting WithCMVP
McGovern

On November 14, 2011, in the aftermath of the 4paiech incidentCMVP McGovern

met with Plaintiff Docket No. 43 57;Docket No. 413 1 41. SupervisoMomperousse was

present during this meetingalonotes and emailed them to CMVP McGovern after the meeting.

Docket No. 41109.

According to Supervisor Momperousse’s November 14, 2011 Meeting XoB/P
McGovern asked Plaintiff if he wished to file arfmal complaint over the hole punch incident,
and Plaintiff saiche did notbecause Mr. Miller apologized to hinid.

CMVP McGovern then reminded Plaintiff that in the futureg gimilar incident occurred,
Plaintiff had to file a complaint immediately in lieu of investigatingimself. Id. According to
Supervisor Momperousse’s November 14, 2011 Meeting NGMY,P McGovern reminded
Plaintiff that he could not take photographs in theceffvithout Defendant’s permission in the
futurebecause Defendé as a healtlbare business, was responsible for adhering to strict
regulations regarding client confidentialitid. Supervisor Momperousse’s November 14, 2011
Meeting Notes make no mention of Plaintiff alleging nationaioror age discrimination.

10. Defendant Transferred Ms.Hibbert To Another Work
Location

On or around November 15, 20Tefendant’'s management determined that the working
relationship between Plaintiff and Ms. Hibbert could not be repaaired on that dat®efendant
transferredVs. Hibbert to the Bronx Blended Case Management PrograheiBronx, New

York.r” Docket No. 43 59:Docket No. 413 §42-43.

7 According to Plaintiff's Complaint, Ms. Hibbesttransfer was not necessarilpa@sitive thing
insofar as his Seaview -agorkers thereafter viewed him “as an enenifziey don't talk to me,
and when a report is needed they are either uncooperative or give me thenfoonation.”
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Plaintiff testified that he believed that Defendant transferred Ms.etlilbd provide him

with a better work environmenbDocket No.47-1 at 240. Plaintiff also testified that he

“strongly believe[s] that [Defendant] triedftoally find a solution” to the conflict between
Plaintiff and Ms. Hibbert Id. at 265. Finally, Plaintiff testified that since Ms. Hibbert’s transf
he has had no contact with héd. at 260.
11. Plaintiff Files EEOC Charges
In or around July 2011, Plaintiff filed charges of discriation under Title VII and the

ADEA with the EEOC.Docket No. 43] 63; Docket No. 421 (copy of the Notice of Chargd o

Discrimination sent to Defendattt the attention of HR Director Tolle). In his Charge of
Discrimination, Plaintiff alleged that he was subjected to discation and/or harassment on
the basis of his national origin (Haitiaadage (fifty-somethingduring all relevant periods)
and unlawful retaliatiofor complaining about the discrimination and harassmBocket No.

4319 64;Docket No. 4121.*8

On November 7, 2011, EEOC issued a Dismissal and Notice of Ritet _Docket No.
439 65.
v. Plaintiff’ s Starting Salary And Bi-Annual Salary Increases,
Annual Performance ReviewsAnd Annual Performance Bonuses,
And Holiday Bonuses

1. Plaintiff's Starting Salary And Bi-Annual Salary Increases

When Plaintiff began working for Defendant on March 232 Missalary was

Docket No. lat 5. This allegation may relate to Defendant’s retaliation clainhvab discuss
below. SeeSection lll.d. nfra.

8 Plaintiff's Complaint alleges that Defendant discrimathagainst him by subjecting him to
“unequal terms and conditions [in his] employment” Bgdailing to make his twayear salary
increase which he received in March 2011 retroactive to March028, Docket No. 1 It is
unclear whether Plaintiff is also alleging that that failure to retregly apply his salary increase
is part of his retaliation claim, but | will discuss it in that context dk we
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$32,000.00 per yeaDocket No. 43 15;Docket No. 413 § 20. Plaintiff has since received bi

yearly salary increase®ocket No. 43 16; Docket No. 4B | 21.

For example, in 2011, when Plaintiff celebrated hisyear anniversary working for
Defendant, his salary rose 5% to approximately $33,6Gth@0ally. Docket No. 43] 16;

Docket No. 4120. The salary increase marking Plaintiff's tyear anniversary went into effect

on his April 25, 2011 paycheclDocket No. 413 1 47. Defendat made Plaintiff's raise

retroactive to March 23, 2011, the actual date of Plaintiff'syear anniversary, arfds April
25, 2011paycheckherefore contained an additional $141.54 coveringpénmdbetweerMarch
23, 2011 (his tweyear anniversary daf and April 25, 2011 (the date m&sewas first reflected

on a paycheck)® Docket No. 413 1 47487

Next, in March 2013 (after Plaintiff's discrimination comipta, EEOC charge and this
lawsuit), Plaintiff's salary rose another 5% to approxinya$@5,280.00 annually. Docket No.

431 16;Docket No. 413 9 21.

¥This document states that Mar23, 2009 is Plaintiff's tweyear anniversary datéocket No.
41-31 48. This is clearly a typographical error as the rederdonstrates that Plaintiff began
his employment for Defendant on March 23, 2088.a result, | have corrected the
typographeal error in my discussion here.

#n Plaintiffs Complaint, he agrees that the agency gawve“$i141.54 retro[active] pay,” but
alleges that Defendant should have made theylao anniversary pay raise retroactive to his
March 23, 2009 start dat®ocket No. 1at 6. Plaintiff testified that the reason he believes this
to be true is because CM Wefers gave him a form to this effect, althaighfPtonceded that
he may have misunderstood the forBocket No. 471 at 12329, 139. Plaintiff testiéd that he
still had the form; that he would produce the form in discg; and that if evidence showed that
other employees’ salary increases were not made retroactive to thedastar he would “forget
about it.” Id. Plaintiff has not entered therm in evidence. By contrast, Defendant has
produced evidence in the form of VPO Holman'’s testimonittteacompany’s policy and
practice was not to apply salary increases retroactively to an emiplstee date.Docket No.
41-3 11 4448.
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2. Plaintiff's 2010, 2011 And 2012Annual Performance
Evaluations And 2011, 2012 And 2013nnual Performance
Bonuses
Defendant’s policy and practice is to give SCMs like Rifiiannual gerformance
evaluations.Docket No. 43 19. An SCM’sSupervisorconducts the annual performance

evaluation with oversight from the Human Resources Departmdrdther members of

Defendant’s managemenid. 1 21;Docket No. 413  25. Plaintiff receivel such annual

performance evaluations every year from 2010 until at 2@12*

In addition,Defendant iyesannual bonusetsed to its employeégerformances
typically in June of each calendar year. Defendant gaveasuahal performance bonuges
Plaintiff on June 24, 20t June 22, 201,2andon some unidentified date in June 2013, all of
which issuedfter his June 201andtwo of which issued after hlaterdiscrimination
complaints, the EEOC charge and this lawsuit.

When Plaintiff testified abduhe performance evaluations he received relating to his
work as an SCM for Defendant, he stated that he generally viewed them a@&gfgati but that

in May 2012 Supervisor Momperousse said “one negative thingcket No. 471 at 16667.

When Plaintif testified about anylessthanperfect mark$ie received ohis performance
evaluationsand in particular the May 2012 evaluatibe, did not state that he believed they
were motivated by discrimination; instead, Plaintiff explaineddhgtsuch gradeas because a
supervisor filling out the form would find it

hard to say, “Oh Jean Paul. | don’t see anything wrong [with] y

| cannot give you [the highest mark], | cannot give you that, even

though there is nothing [wrong].” [B]ut [the superviseill have

to add something [even though] there was clearly no probliém w
me. If [Defendant] ha[d] four people like me in the office, you

#The reord does not contain evidence that Plaintiff receivedl& 2annual performance
review.
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[would] have the best office in the whole world and workelon
time and everything.

Id. at 174.“I'm a four persm, | am supposed to get a four alwaygl” at 188.

(1) Plaintiff's May 2010 Performance Evaluation And
June 2010 Performance Bonus

In May 2010, Supervisor Yoosuf gave Plaintiff his first perfanoceevaluation, for the

period June 2009 throudhay 2010. Docket No. 43 23;Docket No. 413 § 26. Supervisor

Yoosuf indicated in that evaluation that “[Plaintiff] can be morerofp accepting advice from
his peers”; that “[Plaintiff] can be more open to suggestfrom his colleagues and extend
himself to other clients who are not on his caseload”; and thairififfa] communication skills

have been a major achievement with his clients but minimal with his.pé2ocket No. 416.

Plaintiff reviewed Supervisor Yoosuf's evaluation of his perfance and signed it to confirm
his receipt of the documenld. Plaintiff had the opportunity to respond to the evalumatiith
his own comments, bie did not make any commentsl.

The record does not indicate whether Plaintiff received a perfar@niaonus idune
2010(June is the month in which these bonuses are historicedigdad) Assumingarguendo
that the record’s silence on this point means that tiffadind not receive a June 2010 bonus, this
was roughly one year before Plaintiffsn&2011 discrimination complaints.

(2) Plaintiff’'s May 2011 Performance Evaluation And
June 2011 Performance Bonus

In May 2011, CM Director Wefers and Supervisor Momperousse jaathg Plaintiff

his second performance evaluation, for the period Ma@ #bugh May 2011Docket No. 41

7; Docket No. 413  27. CM Director Wefers and Supervisor Momperousse collaborated

because CM Director Wefers oversaw the transition of Supervisor Moogseras Supervisor

Yoosuf's replacement. The evaluation indicateat “[a]t times, there is friction among
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[Plaintiff] and his ceworkers and he has difficulty resolving the conflict(¥)en they arise”;
“[Plaintiff] has a difficult time communicating with his peergeetively [and] can also get into
arguments with hiso-workers that can affect the tenor of the office”; “[Plaintiff] doestake
the lead or work as a team member with hisvookers”; and “[Plaintiff] tends to isolate himself

from others at work thus creating tension within the offid@ocket No. 417. Plaintiff

reviewed his May 2011 performance evaluation and sigrtecttinfirm receipt, but not before
adding that he “disagree[d] with the term ‘selblation’ because it does not signify who | am.
The real thing is that I'm excluded and deservetéeb grade[.]”1d.

On June 24, 2011, Plaintiff received an annual performbnous.Docket No. 43 17

19; Docket No. 413 1 2224, 49;Docket No. 4121

(3) Plaintiff’'s May 2012 Performance Evaluation And
June 2012 Performance Bonus

In May 2012, Supervisor Momperousse gave Plaintiff hisl therformance evaluation,

for the period May 2011 through May 201Rocket No. 418; Docket No. 413 § 30.

Supervisor Momperousse stated that “[Plaintiff] has a difficult Gmm@municating with his
supervsors and peers” and “[Plaintiff] should also provide more assistarite office as there
is not an administrative assistant[, and so] it is the respbtysdf the team to ensure that the

daily office operations run smoothly and efficienthDocketNo. 41-8. Plaintiff signed the

evaluation after adding the following comment: “I disagugé the communication problem
that [does] not exist and the supervisor and other [SCMs] havai@ieme as [a] group. | am
open and do my job and communicafedively with everyone.”ld.

On June 22, 2012, Plaintiff received an annual performbnous® Docket No. 4371

2 Plaintiff testified that he believed that his performabonus was less than hisworkers in
2012; when asked for the basis of his belief, Plaintiffaadpdthat his ceworkers “talk, they
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17-19; Docket No. 413 11 2224, 49:Docket No. 4121,

3. Plaintiff's Annual Holiday Bonuses
Finally, on December 20, 201December 142012 and December 20, 2013, Plaintiff

received holiday bonuseflocket No. 4371 1719; Docket No. 413 {1 2224, 49;Docket No.

41-21. Defendant gave all such annual holiday bonuses to Plaingfflsig June 2011 and later
discrimination complaintgshe EEOC charge and this lawsuit. Plaintiff testified that the aplid
bonuses were “a favor that I'm not entitled to. I'll always $enks for it is the Christmas

bonus. That’s a favor they don’t owe [to] me, that [they] givene.” Docket No. 471 at 196.

b. Procedural History
On January 23, 2012, Plaintiff filed his Complaint allegimgt Defendant violated his
rights under Title VIl and ADEA Docket No. 1 On April 3, 2012, Defendants answered.
Docket No. 8

On November 7, 2012, | het&h Initial Conference and set a discovery and pretrial

schedule.Docket Entry 11/8/2012. On November 30, 2012, Plaintiff moved 60day
extension of the discovery schedul2ocket No. 12 | granted the motion in part by extending

discovery for 3@ays, and set a telephone confereridecket Entry 12/10/2012

On January 4March 1, April 8 and June 7, 2013held telephone conferences with the
Parties andevisedthe discovery schedule according to the Parties’ requests andff&ainti

needs.Docket No. 1/28/201:3Iocket Entry 3/1/201:3Docket Entry 4/16/201Docket Entry

6/7/2013 | regularly gauged the Parties’ interest in settlement during thessreocds, and at

talk, they talk.” Docket No. 471 at 167. Plaintiff introduces this hearsay for the truth of the
matter assertednd it is inadmissible evidence for the purposes of this suynodgment
motion.

#The recordalso condins evidence that Plaintiff received an annual performaonaus on June
21, 2013.Docket No. 43[1 1719; Docket No. 413 11 2224, 49; Docket No. 421. The
record does not contain a corresponding 2013 performance evaluatio
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times went off the record in order to manage settlement discussibf{sDuring these
conferences, | reminded Plaintiff of l@gidentiary burden in proving his claims as discovery
deadlines loomed.

Plaintiff submitted a motion for appointmentgb bonocounselDocket Nos. 23, 25

but then mooted the motion whie found an attorney named Rony Provincil to represemt hi

Docket No. 26 Docket Entry 8/8/2013 During an August 6, 2013 telephone conference, Mr.

Provincil appeared for Plaintiff and informed me of his intanto file a Notice of Appearance.

DocketNo. 8/6/2013 | extended the discovery schedule so that Mr. Provinaidcexpand

upon the discovery that Plaintiff had done up to thattpdiMr. Provincil wished to do sold.

On October 28, 2013, Plaintiff wrote a letter to the Court annogticat Mr. Provincil
would not be appearing as his attorney after@fcket No. 29 Plaintiff indicated in that same
letter that he wished to continue representing hinpselgée and indeed, Plaintiff never renewed
his request for appointment pfo borno counsel. Id.; Docket No. 3QMr. Provincil confirming
that he would not enter a Notice of Appearance for Plaintiff

On December 1@nd February 20, 2014, | met with the Parties for grenson and a
telephone conference, respectively, and the fililscovery schedule was set as well as a

summary judgment briefing schedulBocket Entry 12/17/2033ocket Entry 2/20/20140nce

again, | discussed with Plaintiff his burdens of proof regatosurviving summary judgment
andsucceeding at trialld.
Discovery closed on March 18, 2014. Docket No. 32

On April 8, 2014, Defendant requested an adjournmeneduimmary judgment

20n April 8, 213, Plaintiff requestedhediation. Docket No. 16.At that timeDefendant was
unwilling to participate in mediation bause it had not yet obtained certdiscovery from
Plaintiff, for example, Plaintiff's depositiorDocket No. 17 As discussed belovon April 22,
2014, | held a settlement conference once discovery cl@ecket Entry 4/22/2014
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briefing schedule so that the Parties, with the benefibwipteted discovery, could attempt a
settlement conferercand avoid motion practicd®docket No. 34 As a result, on April 22, 2014,
| held a threéhour settlement conference with the Parties, which proved unsuccd3stkiet

Entry 4/22/2014

On August 7, 2014, Defendant filed its bundled motion donrsary judgment.
Defendant’s opening papers included Defendant’s noficeotion,Docket No. 39 summary
judgment notice particular faro seplaintiffs, Docket No. 4Qaffidavit from counsel Michael
Abitabilo describing and testifying to the authenticityarious supporting exhibit®ocket No.
41; memorandum of lanpocket No. 42and Rule 56.1 Statement of Fa@ecket No. 43

Plaintiff oppose with a letter to the CourtDocket Nos. 31, 36, 4% Defendant repliegvith an

affidavit from VPO Holman wth supporting exhibitsDocket No. 45and another memorandum
of law, Docket No. 46

Il. Summary Judgment Legal Standard

Summary judgment is proper only when, construing the egalgnthe light most
favorable to the nemovant, “there is no genuine digpwas to any material fact and the movant

is entitled to judgment as a matter of law.” Fed. R. Civ. P. hé¢aKkwong v. Bloomberg723

F.3d 160, 1645 (2d Cir. 2013); Redd v. N.Y. Div. of Parole, 678 F.3d 166, 17£{2d012).

The role of the couiis not “to weigh the evidence and determine the truth of the maittéo b

% | have cited to three documents as part of Plaintiff's respongeposition to Defendant’s
summary judgment motiorDocket Nos. 31, 36, 440n Féruary 28, 2014, well before the
summary judgment briefing schedule began and beforewdisg closed, Plaintiff filed the first

of these documents, which is a summary of his factual allegatidosket No. 31 Although

this document was not meant todeesponse to Defendant’s summary judgment motion, | will
discuss it for completeness. The second and third of tloesengnts are duplicates Blaintiff's
intended response in opposition to Defendant’s summegment motion.Docket No. 34filed

by Raintiff as a stanéilone document before Defendant filed the fully bundledonijtDocket
No. 44(filed by Defendant as part of the fully bundled motiohyvill hereinafter cite only to
Docket No. 44
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determine whether there is a genuine issue for triaidffi v. Averill Park Cent. Sch. Dist. Bd.

of Educ, 444 F.3d 158, 162 (2d Cir. 2006) (quotiwaderson v. Liberty Lobbyinc., 477 U.S.

242, 249 (1989) The “mere existence of a scintilla of evidence” is not enough to defeat
summary judgment; “there must be evidence on which the quig ceasonablyind for the

[non-moving party].” Jeffreys v. City of N.Y,.426 F.3d 549, 554 (2d Cir. 2005)témal

guotation marks omitted) (citirgnderson 477 U.S. at 252 The court’s function is to decide
“whether, after resolving all ambiguities and drawingrdkrences in favor of the nanoving

party, a rational juror could fthin favor of that party.” Pinto v. Allstate Ins. C#21 F.3d 394,

398 (2d Cir. 2000). The Second Circuit has cautionedfivihere an employer acted with
discriminatory intent, direct evidence of that intent will only rarelyabailable, so . . .fadavits
and depositions must be carefully scrutinized for cirstamtial proof which, if believed, would

show discrimination.”Gorzynski v. JetBlue Airways Cor®b96 F.3d 93, 101 (2d Cir. 2010)

(internal citations omitted).
II. Discussion
a. Plaintiff's Complaint, Title VIl And The ADEA, Generally
Plaintiff brings his hostile work environment, discriminatiownl aetaliation claims under
Title VIl and the ADEA alleging that Defendant harassed and discriminated against hitm due
his national origin and agthen retaliated against him for complaining aboubiacket No. 12°
“Title VII makes it unlawful for an employer ‘to discharge any indigidor otherwise to

discriminate against any individual with respect to his compiemsaérms, conditionor

6|t should be noted that Plaintiff more fremqily calls this claim a hasament claim, and not a
hostilework-environment claimDocket Nos. 1, 31, 44In Cruz v. Coach Stores, In202 F.3d
560, 56869 (2d Cir. 2000), the Second Circuit reversed the district caligfsissal of a
plaintiff's latent hostile work environment claim because “althoughctmplaint did not refer
specifically to ‘hostile work environment harassmentlid describe harassment [that the
plaintiff] experienced in enough detail to put the clamfolbe the court.”
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privileges of employment, because of such individual'shational origin.” Brown v. Daikin

Am. Inc., 756 F.3d 219, 2226 (2d Cir. 2014) (citing2 U.S.C. § 20008(a)(1)). Title VIl also
“forbids an employer to retaliate against an employegrfter alia, complaining of employment

discrimination prohibited by Title VII.”"Kessler v. Westchester Cnty. Dep’t of Soc. Seds1

F.3d 199, 205 (2d Cir. 2006) (citing 42 U.S.C. § 206(®).
Similarly, “[tlhe ADEA prohibits employers from refung) to hire, discharging, or
otherwise discriminating against an employee with regacgrtgpensation, terms, conditions or

privileges of employment because of agklfisinko v. N.Y.C. Dep’t of Edu¢.369 F. App’x

232, 234 (2d Cir. Mar. 11, 2010) (citing to 29 U.S.C. § 623(a)(Ihe ADEA'’s protections
apply to individuals “at least 40 years of age.” 29 U.S.C. §631n addition tgorohibiting
discrimination, the ADEA “makes it unlawful for an employer to lrata against an individual

for opposingsuch age discrimination.Ostrowski v. Atl Mut. Ins. Co, 968 F.2d 171, 180 (2d

Cir. 1992) (citing 29 U.S.C. § 623(d)).

Under Title VII and the ADEA, discrimination may take tloenh of an employer’s
discrete acts of discrimination or a hostile workiesmment. “[A] hostile work environment is
one form of disparate treatment on the basis of . . . natoigan” under Title VIl and on the

basis of age under the ADEARaniola v. Bratton243 F.3d 610, 617 (2d Cir. 200Tgrry v.

Ashcroft 336 F.3d 18, 148 (2d Cir. 2003) (stating that Title VII's hostil®rk environment
standards “apply to hostile work environment claims bnbwgder the ADEA”). “Whereas
other disparate treatment claims may scrutinize discrete harms ostila Work environment
claim analyses a workplace environment as a whole to discover whathabuisive.” Raniola,

243 F.3d at 617.
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b. Defendant's Summary Judgment Motion Relating To Plaintiff sNational
Origin And Age-BasedHostile Work Environment And Discriminati on
Claims|s Granted Because The Record Does Not Support An Inference
Of Discrimination

I. Law Relating To TheInference-Of-Discrimination Requirement

According to the Second Circuit Afano v. Costellgp 294 F.3d 365, 3734 (2d Cir.

2002),“it is axiomaic” that a plaintiff bringing a Title VII national origin claim or an A

claim based oa hostile work environment ordiscrete act of discrimination must show that the
offending conduct was motivated by the plaintiff's naticoradin or age, respeetly. The
importance of this element cannot be overstated. As appliedines@equanon of Plaintiff's
Title VII nationatorigin claimsis thatDefendandiscriminated againstim due to hiHaitian
national origin and thsinequanon of Plaintiff’s ADEA claimsis that Defendandiscriminated

againsthim due to his ageSeePatane v. Clarks08 F.3d 106, 112 (2d Cir. 2007) (“It is

axiomatic that mistreatment at work . . . is actionable under TitlerMy when it occurs
because of an employee’s. protected characteristic.”)underTitle VII, a plaintiffcan makea
primafacie showing of an employer’s actionable discrimination with evidencetiieatmployer
acted against the plaintiff based solely upon hisesrmembership in a protected caw
“because of both permissible and impermissible congidasa—i.e., a ‘mixedmotives’ case.”

Gross v. FBL Fin. Servs., IndG57 U.S. 167, 169 (2009). By contrast, an ADEA plaintifikes

aprimafaciecase ofan employer’s actionablestrimination by showing thatis or her age was

the “but for” cause of the complained disparate treatment; the ADEA daest permit a

“mixed motives” theorof recovery SeeDelaney v. Bank of Am. Corp766 F.3d 163, 168 (2d
Cir. 2014). Perhaps obviously, Titlgll's “mixed-motive” standard is more lenient than the

ADEA’s “but-for” standard. SeeWesleyDickson v. Warwick Valley Cent. Sch. Dis®73 F.

Supp. 2d 386, 403 n.10 (S.D.N.Y. 20,18f'd by 586 F. App’x 739 (2d Cir. 20143eealso
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Price Waterhouse Wopking 490 U.S. 228, 240 (1989) (“In determining whether a pagr

factor [such as a plaintiff's age] was a+{fort cause of a given event, we begin by assuming that
that factor was present at the time of the event, and then ask whethef tleatiactor had been
absent, the event nevertheless would have transpired in the same Waydintiff alleging a
hostile work environment must show that it occurred dugg or her protected status under

Title VII and the ADEA, although the analysis mag slightly different than when a plaintiff
alleges discrimination based upon a discrete adverse emplogotemt due to differences in the

nature of the two claimsSeeAlfano, 294 F.3d at 373.

il. The RecordDoes NotSupport A Finding Of An Inference Of
Discrimination On Plaintiff's Title VIl Or ADEA Hostile -Work-
Environment And Discrimination Claims
1. The HostileeWork-Environment Claims
At the outset, | note that the record shows Mgt Hibbert's and Mr. Miller's September
2010 comments that Plaifittcannot be “boss” because he is old and Haitian, and that the day

trip was for young people, are the only two remarks referendaitif’'s national origin and

age in the nearly six years he has worledefendant’ “This is the very definition” ofvhat

2’ SeeDocket No. 419 (Supervisor Momperousse’s notes from her investigation of Plaintiff's
June 2011 complaintsvhich make no mention that any of the incidents involesdarks

relating to Plaintiff's national origin or age)ocket No. 4110 (HR DirectorTolle’s notes from
her investigation of Plaintiff's June 2011 complainthjela make no mention that any of the
incidents involved remarks relating to Plaintiff's natiboagin or age; Docket No. 4112
(Plaintiff’'s notes about the June 2011 incidenh@Performance Correction Notjaghich

make no mention that any of the incidents involved remailsimg to Plaintiff's national origin
or age although they deomplain anew about the September 2010 “old Haitian” trzsud
excursion exclusionDocket No. 4114 (Supervisor Momperousse’s notes from her
investigation of Plaintiff's August 12, 2011 complaintdich make no mention that any of the
incidents involved remarks relating to Plaintiff's natiboagin or age; Docket No. 4117
(Supervisor Mmperousse’s notes from her investigation of Plaisti@ctober 13, 2011
complaints, which make no mention that any of the incidentdved remarks relating to
Plaintiff's national origin or age Docket No. 4118 (Supervisor Momperousse’s notes from her
investigation of Plaintiff's November 9, 2011 complainmtgjch make no mention that any of the
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constitutes “stray remarks” under employment discratiom law. SeeWesleyDickson 973 F.

Supp. 2cat406 (granting summary judgment for the defendants opléuetiff's racebased
hostilework-environment claim, stating that although the plafitzd highlighted “various
items that made her work life unpleasant,” the “two diseratory comments regarding her

race” were not sufficient to “link[] those items to racial hostilityCadet v. Deutsche Bank Sec.

Inc., No. 11 Civ. 7964 (CM)2013 WL 3090690, at *10 (S.D.N.Y. June 18, 2013) (finding &hat
staffer’'s three hostile and racialiwged comments about the plaintiff over the course of the

plaintiff's three years of employment were stray remanN&tdo v. N.Y.C. Health & Hosp.

Corp, No. 06 Civ. 2614 (SLT) (LB), 2009 WL 2777003, at *18 (E.D.N.Y. Aug. 31, 2009)
(granting the defendant’s motion for summary judgmertherplaintiff’'s nationaborigin-based
and gendebased hostile work environment discrimination claimsalge “[t]he record flects
only two incidents that invoke national origin or gendscidmination” and, as a result, the

plaintiff “fails to show that the environment was becaudei®national origin or gender”);

Rissman v. ChertoffNo. 08 Civ. 7352 (DC)2008 WL 5191394at *2 (S.D.N.Y. Dec. 12, 2008)
(dismissing thero seplaintiff's race and religionbased hostilevork-environment claingua
spontebecauseinter alia, despitehe plaintiff's “litany of facts regarding his mistreatment by co
workers and supervisqts'[tlhe few facts alleged by plaintiff relating to his raceargion do

not amount to more than stray remarks made byaders and cannot support a plausible claim
of hostile work environment”).

In Danzer v. Norden Systems, Int51 F.3d 50, 56d Cir. 1998), the Second Circuit

incidents involved remarks relating to Plaintiff's natiboaagin or age, although noting that
Plaintiff discussed the persecutionpafopleof the Jewish fah andiranians);Docket No. 4119
(Supervisor Momperousse’s notes of CMVP McGovern’s meeting watinti®f regarding the
November 9, 2011 complaintshich make no mention that any of the incidents involved
remarks relating to Plaintiff's national origan agé.
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concluded that “stray remaskalone do not support a discrimination suénd so, as a result,
Ms. Hibbert’s and Mr. Miller's stray remarkerecannot establistheinference of
discriminationnecessary foa primafaciehostilework-environment claim.SeeHassan v. City

of Ithaca, N.Y, No. 10 Civ. 6125 (MAT), 2012 WL 1190649, at *6 (W.D.N.Y. Apr2912)

(granting the defendants’ motion to dismiss, stating that a fifaiatlegation that his co
worker’s stray emarksabout people of MiddkEastern descent could not alone establish
inference of discrimination to supporhastile work environment claimiRissman 2008 WL
5191394, at *3 (dismissing the plaintiff's hostile Wwanvironment claim because aworkers
statement that the plaintiff only criticized an a@&mitic movie because his rabbi told him to, or
other ceworker’s “many comments to make him feel left out as oneeofatv nonHispanic

white person,” “do not amount to more than stray remarks”).

It is becausé[e]veryone can be characterized by sex, race, ethnicity, [age], or (real or
perceived) disability'that“[i]t is therefore important in hostile work environment cases to
exclude from considerations [acts taken against the plairi#f]léck a linkage or correlation to
the claimed ground of discriminationAlfano, 294 F.3d at 377At the same time, the Second
Circuit has recognized thaven if “the majority of incidents” cited by a plaintiff are neutnath
respect to the plaintiff'smtected status,” under certain circumstances, “one single
discriminatory incident may be enough to allow an infeeethat tlose “[flacially neutral
incidents”were al® motivated by impermissible discriminatiofd. “But this requires some
circumstantl or other basis for inferring that incidents [statuslitral on their face were in fact

discriminatory.” Id.; seeSchiano v. Quality Payroll Sys., Iné45 F.3d 397, 605 n.5 (2d Cir.

2006) (citingAlfano, 294 F.3d at 377).

The Second Circuit found just such a basis on the uniguediidbwley v. Town of
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Stratford 217 F.3d 141, 155 (2d Cir. 200®tating that the plaintiff €o-worker’s single tirade
insulting and ridiculing her on the basis of her sexld on summary judgmeng,ffice to
suppot an inference of discrimination relating to that sam&vodker’s subsequent status
neutral acts.The plaintiff'sclaim principallyrelied upon an inciderst a meeting attended by a
roomful of her colleagues in whigsubordinate cavorkertold herto “shut the fuck up, you
fucking whining cunt”; made comments about her menstrudéryesponded to suggestions that
he apologize by saying that “[t]here is no fucking way thaitlifucking apologize to that
fucking cunt”; and “launched into an extendmatrage of obscene verbal abuse, including the
remark that she did not gain a recent promotion she hadtdoecguse she did not “suck cock
good enough.”ld. at 148. The cavorkerthereafterefused to follow the plaintiff's orders;
made false statemenabout the plaintiff's authority to other subordinates; and enlesfety
hazards for the plaintiffld. at 149. Thedowley Court ruled that although none of these acts
wasoverly discriminatory, “a factfinder would be entitledinfer that any harasgent [the
defendant] directed at [the plaintiff] thereafter, with or witholiscenities, was gendeased.

Id. at 156.

But this case is very different froriowley. Although regrettable if they occurred, the
September 2010 remarks are astseverenicontent or context as thextended barrage of
obscene verbal abus#iatthe Howley plaintiff’'s co-worker unleashed upon her in a roomful of
her colleaguesHere, the remarks were relatively briahd, although the record does not
indicate the surroundings in which they were made, Ffflavarked alongside Ms. Hibbert and
Mr. Miller in a small, rectangular, fotyperson office.Furthermore, the September 2010 remarks
were followed by five allegedccasions oMs. Hibbert's and Mr. Miller’'sadditionalpoor

treatmenof Plaintiff (the first of which did not occur until Jun, 22011, nearly eight months
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later),whereas irHowley, the ceworker’s outburst was followed by what was characterizeal as
steady campaign to undermine the plaintiff's authority. Additignbere, Plaintiff's authority
has not been undercut by the remarks, as he, Ms. Hioeetir. Miller are all SCMs of equal
statts. In sum, thdacts surrounding the September 2010 remarks are not sordkteay as to
justify an exception tthe geneal rule that stray remarks canmqddusibly show an inference of
discrimination to support a hostieork-environment claim.

Next, roughly ten months separate the September 2010 “old Haiisult and the
excursion exclusion, and the next coaipédof incident, which was the June 15, 2011
telephone disinfectant event. The-taonth gap between Plaintiff's agorkers’ only alleged
remarks about his national arnigand age and the telephoneimfisctant issue is so extended that
it cannot allonan inference that Ms. Hibbert cleaned the phone because Plairgtifolda or

Haitian. SeeHoward v. City of N.Y, -- F. App’x --, No. 14 Civ. 409 (JMF) (JCF), 2015 WL

895430, at *2 (2d Cir. Mar. 4, 201Etating that the temonth gap between the raciamark
and the termination of the plaintiff's permit made the events too remostedne another to
allow an inference about motivation).

“The labor market place, not federal employment law, is charged with yermgatbn
actionable abusive workplacesthe extent possible by attracting better employees to more

satisfying places to work.Rivera v. Brooklyn Hosp. Med. Ctr28 F.Supp.3d 159, 162

(E.D.N.Y. 2014). It should also be noted that Plaintiff testifieat he was satisfied with VPO
Holman’s esponse to his complaint about the September 2010 “daldhfansult and the
September 2010 excursion exclusion which, again, isrlyeewidence in the record of
discriminatory remarks. Plaintiff testified that he either emanletlephoned VPO Holam

about Ms. Hibbert’'s and Mr. Miller's 2010 comments, &RO Holman held a meeting with
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Plaintiff, Ms. Hibbert and Mr. Miller to discuss the matter:

[VPO Holman] called all of us in a meeting, not only me, she
heard all of us and counseled all of us [in] the best pessiy. . .

. [Her message was about] working together for the benefit of the
clients. . . . [She] did not discuss who is wrong and who is, right
she only counseled us to work together.

Docket No. 471 at 21718. Plaintiff also testiéd that if every response to his complaints was

like VPO Holman'’s response, “I think there w[ould] be no placeaggravation. . . . [W]e will
[have] a better workplace, she’s a very good person, lémggpnot have anything to say bad
about her.”Id. at 21628
2. The Discrimination Claims

Additionally, Ms. Hibbert's and Mr. Miller’s status as Plaintiff's-@mrkersis relevan
in thecontext of Plaintiff's discrimination claimsvhich arebased upothediscrete and
materially adverse employmentt@nsthat Plaintiff's supervisors allegedly took against him.
That is becauskls. Hibbert and Mr. Miller, as|Rintiff's co-workers never had any decision
making authority with respect those matters.

For example, iDixon v. International Fedation of Accountants416 F. App’x 107, 110

(2d Cir. 2011), the Second Circuit affirmed the district ceutismissal of the plaintiff's age,
race and national origin employment discrimination claimswonmary judgment due to her
failure to establish #hinferenceof-discrimination element of grimafaciecase. In reaching
this conclusion, the Second Circuit observed that pléismafidence consisted solely of “an
isolated derogatory remark made by [an employee] whaegdlap role in the plaintiff's

termination.” Id. at 110. According to the Second Circulit, it has “long held thay somments

% |n light of Plaintiff's expressed satisfaction with VPO hhain’s response to the September
2010 remarks, a jury could not reasonably find that Deferglsnanagement were responsible
for or permitted Ms. Hibbert’'s and Mr. Miller’s alleged dignination against Plaintiff due to his
national origin and age.
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of this variety do not create an inference of discriminatidd.; seeCai v. Wyeth Pharm., Inc.

No. 09 Civ. 5333 (GBD), 2012 WL 933668, at *7 (S.D.N.YaM19, 2012) (“[l]t has been
settled that stray remarks by a Adecision maker are insufficient to establigbrinafacie case
of . . . discrimination.”)seealsoHoward 2015 WL 895430, at *2 (affirming a district court’s
summary judgment dismissal thie plaintiff's Section 1983 race discrimination claim based
upon a nordecisionmaker tennis park attendant’s treatment of the plaintiff whntar alia,
included the remark that the ndecisionmaker “did not want [the plaintiff's] white dssre”).

A similar conclusiorthatPlaintiff has not presented a plausible inference of
discriminationis appropriaténere becausesan Dixon, Ms. Hibbert and Mr. Millearenot
decisionmaking employeefor Defendanttherefore, theiremarks cannot establisim inference
of discrimination as to any complained of discrete and materidiligrae employment actions

taken by Defendant’s managemeBtocket No. 471 at 57, 58, 150, 151 (Plaintiff

acknowledging that Ms. Hibbert and Mr. Miller are his fellow SCM® db the same type of

work as Plaintiff) seeMissick v. City of N.Y., 707 F. Supp. 2d 336, 355 (E.D.N.91Q) (“[A]
claim that ‘my ceworker is unpleasant, or even that ‘myworker is a racist,” does not,
standing alone, support a claim for a hostileknenvironment.”) (citation omittedf. Boakye

Yiadom v. Laria No. 09 Civ. 622 (DRH) (ARL), 2012 WL 5866186, at *7 (E.D.N.Y. Nov, 19

2012) (finding that the record in a national origin dis@niation case providing evidence of
pretext because the daois-maker recommended the plaintiff's termination two months after
making a negative comment about the plaintiff's accent).

The irrelevance to the Title VII and ADEA claims of the remarks ofaerisionmakers
Ms. Hibbert and Mr. Miller that Defendantowld not promote someone of Plaintiff's national

origin or age is further highlighted by the fact that there iallegation or evidence that a
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promotion was available at the time, let alone that Plairaidf dpplied for or was under

consideration for aa SeeLibront v. Columbus McKinnon Corp832 F. Supp. 597, 627

(W.D.N.Y. 1993) (finding that no inference of discrimiioatcould be drawn from the
defendant’s failure to offer plaintiffs the opportunity otransfer because there is no evidence
thatthere were any transfers available during the periodastean). Later in the year 2010, or
at the latest in earlier 2011, a supervisor position didecavailable, but there is no allegation or
evidence that Plaintiff applied for the post such thatlaign that the nomlecisionmakers’ stray

remarks establish@imafacieinference of discrimination are without mereeDellaporte v.

City Univ. of N.Y., 998 F. Supp. 2d 214, 228 (S.D.N.Y. 2014) (finding thatdlaintiff failed to
put forth any evidence from which discriminatory intentlddee inferred on a failureo-
promote theory because the plaintiff did not apply anduwaable to cite to any law “for the
proposition that failure to consider a plaintiff for a promotionvich he did not guy ipso
factogives rise to an inference of discrimination”).

The lack of relationship between the rabecisionmakers’ stray remarks and
Defendant’s own practices regarding the promotion of iddals regardless of their national
origin and age is ftiner highlighted by the fact that the successful canelidaithe
aforementioned position was Supervisor Momperousse, whdHaittdn descentDocket No.
41-31 16.

Indeed, Defendant was willing to consider and propose a promiati Plaintiffas wel
but Plaintiff turned it down. Thus, the Hibbert/Millamark was patently wrong. In July 2011,
CMVP McGovern asked Plaintiff if he would like her to e the possibility of promoting
him to the position of ICM, with a related salary increase,Riahtiff declined the offer.

Docket No. 4114; Dellaporte 998 F. Supp. 2d at 228 (stating that “failure to apply” caipso
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factogive rise to an inference that failure to promote was motivatedsoyirdinatory animus).
Finally, Plaintiff continueso work for Defendant at the same level as a SCM nearly six years
later, and he has received at least two salary increases since hd®jeieedant as an SCM.

Docket No. 413 171 1516.

c. Assuming,Arguendo, That The Record Could Plausibly Supprt An
Inference Of Discrimination Relating To Plaintiff's Title VIl A nd ADEA
Hostile Work Environment And Discrimination Claims, These Claims
Suffer Many Other Deficiencies
Having found that Plaintiff's Title VIl and ADEA hostile work enenment and
discrimination claims fail due to the record’s inability to suppgrtaasibleinference of
nationatorigin or age discrimination, Defendant’s motion is grangéed Plaintiff's hostile work
environment and discrimination claims are dismissed. It bfjPlaintiff's pro sestatus] will
review the lack of evidence as to other elements which are sinfdéal to his hostilevork
environment and discriminatiaaims
I. Plaintiff's Hostile Work Environment Claims Fail Because The
Alleged Attempted Shootng And The Rest Of The Alleged
Incidents Do Not Collectively Constitute A Hostile Work

Environment

1. Law Relating To What Conduct Is Sufficiently Severe And
Pervasive To Constitute A Hostile Work Environment

Hostile work environment claims also requinatta plantiff show that the complainedf
“misconduct in the workplace is so severe as to alter the terms aitd@wof the plaintiff's

employment.” Raspardo v. Carlon&70 F.3d 97, 114 (2d Cir. 2014gpeKassner v. 2d Ave.

Delicatessen Inc496F.3d 229, 240 (2d Cir. 2007). That is because Title \dlthie ADEA do

not set forth “a general civility code for the American workpladgutlington N. & Santa Fe

Ry. Co. v. White548 U.S. 53, 68 (2006) (making this statement with #dpeTitle VII);

Almontaser v. N.Y.C. Dep't of EdudNo. 13 Civ. 5621 (ILG) (VMS), 2014 WL 3110019, at *8
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(E.D.N.Y. July 8, 2014) (applying the principle to the ADEA

In order to show that severe workplace misconduct alteeetetms and conditions of a
plaintiff's employment, a plaintiff must present evidence that the defendaredredher
through a single and “extraordinarily severe” incidenhootgh a series of “sufficiently
continuous and concerted” incidents, a workplace “soregvpermeated with disioninatory
intimidation, ridicule, and insult that the terms and conditiorjthefplaintiff’'s] employment

were thereby altered.Desardouinv. City of Rochester708 F.3dL02, 1052d Cir. 2013)

(citation omitted)seeKassner496 F.3d at 240 (restatinige “permeated with discriminatory
intimidation, ridicule, and insult” standard for an ADEAich); Terry, 336 F.3d at 148 (noting
that “while a mild, isolated incident does not make a work envirohimestile, the test is
whether the harassment is of Buguality or quantity that a reasonable employee woudtltfie
conditions of [his] employment altered for the worse”) tgtions citations & emphasis
omitted).

The possibility of finding that a single incident or serieqofdents created an actairie
level of hostilityalsodepends upon thEtle VII or ADEA plaintiff showing that “a reasonable
person would find [the environment] hostile or abusiaad that the victim himself

“subjectively perceive[d] the environment to be abusivddrris v. Forklift Sys., Inc, 510 U.S.

17, 2122 (1993) (discussing the standard in the context of Title s@@Terry, 336 F.3cat 148
(stating that the test for a hostile work environment has objectiivewibjective elements and
that “[tlhe same standards appdyhostile work environment claims brought under the ADEA”").
If the plaintiff cannot make both of these showings, therptaintiff does not have a Title VIl or
ADEA hostile work environment claimHarris 510 U.Sat21-22 (discussing the standardtive

context of Title VII);seeTerry, 336 F.3cat 148 (stating that the test for a hostile work
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environment has objective and subjective elements and that “[tjreedandards apply to
hostile work environment claims brought under the ADEA”)

In the end, all of this comes together in an “[im]precise” totality of thewnmstances test,
which the Supreme Court has said may include: (1) thedrezy of the discriminatory conduct;
(2) its severity; (3) whether it is physically threatening or humiligtin a mere offensive
utterance; and (4) whether it unreasonably interferésam employee’s work performance.
Harris 510 U.S. at 23. Finally, as to the requirement thatstile work environment plaintiff
show that he “subjectively perceive[d] theveanment to be abusive,” the Supreme Court
mentioned that “[t]he effect on the employee’s psychobdgiell-being” could be relevantd.
TheCourt emphasized that there is no one determinative factor in thei\admcsubjective test.
Id.

2. The Alleged June 16, 2011 Attempted Shootingoes Not
Support Plaintiff's Hostile Work Environment Claim

The alleged June 16, 2011 attempted shooting does not suppattfRBlaostile work
environment claim.First, there is insufficient evidence to conhéte alleged incident to Ms.
Hibbert. Second, there is no specific basis for imputing thdentito Defendant as a matter of
law because thalleged attempted shootingcurred whilePlaintiff was oftsiteandnotengaged
in work-related duties.Third, atotality-of-the-circumstances analysis of Defendant’s response to
Plaintiff's complaint would not permit holding Defenddiable for the attempted shooting,
either. Fourth,the record evidence supporting Plaintiff's allegation thatattempted shtiag
occurredsuffers from such grave credibility concerns themneogenuine issue of material fact
for a juryto decide For these reasonthe alleged shooting incident does not support Plaintiff's

case.
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(1) The Alleged June 16, 2011 Attempted Shoatg Does
Not Support Plaintiff’'s Hostile Work Environment
Claim BecauseThe Admissible EvidenceDoesNot
Support That Ms. Hibbert Was Involved
The recorddoes not support the conclusitrat Ms. Hibberbr anyof Plaintiff's co-
workers wasnvolvedin thealleged attempted shootindn light of the fact that Plaintiff relies

upon the alleged attempted shooting as an incident lsotitg to a hostile work environment,

he “must come forward with admissible evidence [supporting tleatiirred] to raise genuine

issue of material fact for trial in order to avoid summary juelgiri CILP Assoc., L.P. v.

PriceWaterhouse Coopers LLP35 F.3d 114, 123 (2d Cir. 2013). Hearsay is not adohessi

evidence when offered for the truth of the matter asserted, autlasannot defeat summary

judgment. SeeGray v. Denny’s Corp535 F. App’x 14, 16 (2d Cir. 2013) (rejecting the

defendant’s argument that the plaintiff could not ddfagainst summary judgment with hearsay

because the plaintiff had not propoundedrtbarsay for the truth of the matter asserted).
Plaintiff's alleged proof that Ms. Hibbert was involved in tHeged attempted shooting

begins withthe allegation tha¥ls. Hibbertsaid“[w]e will shoot you out of here” to Plaintiff the

day before thalleged attempted shootinfpocket No. 419; Docket No. 4110. Because this

remark is in the record solely through Plaintitestimony that that is what Ms. Hibbert said, |
cannot considdahat statement as a fact that supports the claim that Ms. itikhe or intended
to be involvedn the shooting because to do so would be to take thainstatdor the truth of
the matter asserted.have taken into accourtat Plaintiff's assertion that Ms. Hibbert made
this remark does not appear to fall undey hearsagxclusion orexception. SeeFed. R. Evid.
801-807.

That leaves Plaintiff's allegation that he encountered halasss as they stood on the

sidewalk in front of Ms. Hibbert's sister's homehich Plaintiff testifiedis locatedtwo blocks
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from Plaintiff's office Docket No. 419; Docket No. 4110; Docket No. 471 at 225.1 find that

this is an inadmissible fact as well. The “fundamental general r@eidénce [is] that a witness

must confine his testimony to matters within his persknawledge” Contreras v. Artus/78

F.3d 97, 109 (2d Cir. 2015) (citirReople v. Mingey, 190 N.Y. 61, 64 (1907)). Here, the record

contains no foundation establishing that Plaintiff knows elienise Hibbert livesPlaintiff
testified that he knew that Ms. Hiibrt’s sister lived in the house in question because simeg‘c

to the office, | have seen her, | know where she liv&otket No. 471 at 237. When pressed

by defense counsel for more information about the soureis &howledge of Denise Hibbert’s
addess, Plaintiff simply responded, “I knowld. at 238.

Even if Plaintiff could establish the necessary fourmfato introduce this fact in
evidence at trial, eeasonable jury could not find tHmne fact—that the alleged attempted
shooting occued in front of Ms. Hibbert's sister’s houseo blocks from the office-sufficient
to support a conclusion thists. Hibbert had been in any way involved in theup of five to ten
men shoting atPlaintiff.

Additionally, Plaintiff offers no evidace that the men were connected to Ms. Hibbert.
For example, & does not place themtime house; he does not report that he knew of any
relationship between Ms. Hibbert and the nfendid not recognize any of the men despite the
fact that members of Mslibbert’s family had visited her in the officendhe does not offer any
evidence that Ms. Hibbert communicated vatty member of the gang of men. Plaintiff does
not introduce any of Ms. Hibbert's telephone records to shispwest communications or
acivities, were they even to exist

Moreover,despite numerous discovery conferences and commuwmsdietween the

Parties about discovery, Plaintiff did not pursue amhsevidence or identify any source for the
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information, such as a police investigatior a deposition or interrogatories directed to Ms.
Hibbert. In sum,Plaintiff's innuendo that Ms. Hibbert was involved in a dangefelomny is
completely unsupported by aagmissibleevidence from any source. Thus, there is insufficient
evidence tolsow that Ms. Hibbert was involved in the alleged activityithdut evidence of Ms.
Hibbert’s involvement in the attempted shooting, the attedngite@oting is irrelevant to
Plaintiff's hostile work environment claims.
(2) The Alleged June 16, 2011 Attempte8hooting Does
Not Support Plaintiff's Hostile Work Environment
Claims Because There Is No Specific Basis For
Imputing The Incident To Defendant
Assumingarguendopthat the admissible evidence in the record could sugpairivs.
Hibbert was involvedh the alleged attempted shootifwghich | conclude it cannot), there is no
specific basis foholding Defendant liable for the alleged attempted shgotin
A plaintiff who has suffered a hostile work environment athiands of a caorker must

show that “here is a specific basis for imputing the conduct crediiadnostile work

environment to the employer” before the employer can be held liSoleima v. Hofstra Uniy.

708 F.3d 115, 124 (2d Cir. 2013) (citibyich v. Jakubek588 F.3d 757, 762 (2d Cir0Q9)).

“IW]hen the harassment is attributable to a coworkéherathan a supervisor, . . . the employer
will be held liable only for its own negligenceDuch 588 F.3d at 762 (quoting & citing

Distasio v. Perkin Elmer Corp., 157 F.3d 55, 63 (2d G98)).

Generally,an employer is ndiable as a matter of law fdrarassmentesulting“f rom
nonworkrelated, offduty interactions between -@nployees because those actions are not part

of the work environmetit SeeDevlin v. Teachers’ Ins. & Annuitdss’n of Am, No. 02 Civ.

3228 (JSR)2003 WL 1738969, at *2 (S.D.N.Y. Apr. 2, 200gyanting the defendant’s motion

for summary judgment on the plaintiff's sexual harassroleim becauseanter alia, the
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plaintiff's co-worker’s acts occurred at a bartside of work hoursjquotation & citation
omitted). There are exceptions to this rule, for example, whregenature of the employer’s
business requiresf-duty interactionsvith a coworker,or a supervisor uses his authority to

compel the victim of &arassment to meet outside the offi&eeid. (citing Ferris v. Delta Air

Lines, Inc, 277 F.3d 128, 136 (2d Cir. 2001)).

Here, the alleged June 16, 2011 attempted shootingredowhile Plaintiff waon a
public sidewalk during his lunch hour andtrergaged in workrelated duties. As a result,

Defendantannot be liable as a matter of l&ow theallegedattempted shootingSeeKrause v.

Merrill Lynch, Pierce, Fenner & Smith, IndNo. 10 Civ. 2603 (RMB), 2011 WL 1453791, at *4
(S.D.N.Y. Apr. 13, 2011 (granting the defendant employer’s motion for summary judgment
because, integlia, the plaintiff's allegation that her emorker’s two uninvited attempts to kiss
her were not actionable under Title VII because “these incidents . . . ext¢offrsite’ and

without any [employer] involvement”); Osier v. Broome Cn#7 F. Supp. 2d 311, 321

(N.D.N.Y. 1999) (granting the defendants’ motion for summadgment becausgter alia, the
court did not consider the plaintiff's allegation thatbanorker had dilgated her car as part of
her discrimination claim because it was not includetténBEEOC charge “plus, this occurred

outside of work”);seealsoCrawford v. Lutheran Med. CirNo. 08 Civ. 3429 (NGG) (LB), 2011

WL 887806, at *46 (E.D.N.Y. Mar. 14, 201) (dismissing the plaintiff's disparate treatment and
hostile work environment claims under FRCP 12(b)(6) bezher allegations that her-co

workers “became deeply embroiled in her personal life” ‘@mdo nothing more than impolite
meddling in [the phintiff's personal life”). There is no evidence in the record of &eyrislike
facts arguably establishing a sgrcbasis for imputing the alleged shooting to Defendant.

Even ifPlaintiff couldestablish some connection between the allegethptéel shooting
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on the public sidewalk and the workplattegre still would be no specific basis for imputing the
act to Defendant because the record does not show that Defermtamhearing Plaintiff’s
complaint about the “[w]e are going to shoot you @iutere” remark, failed to take appropriate
remedial action.”Duch, 588 F.3d at 762 (quotirtdowley, 217 F.3d at 1545 “The
appropriateness of an employer’s remedial action must be assessddfitomality of the

circumstances,Turley v. ISG Lackawnna 774 F.3d 140, 153 (2d Cir. 2014) (quotation &

citation omitted), which include “the gravity of the harmirg inflicted upon the plaintiff, the
nature of the employer’s response in light of the employessurces, and the nature of the
work envirorment,” Distasiq 157 F.3d at 65°

The totality of the circumstances plainly do not providgpecific basis for imputing the
alleged attempted shooting to Defendant because there is no evitsridefendant “failed to
take appropriate remedial action’response to Plaintiffsomplaint the morning of June 16,
2011. Duch 588 F.3d at 762 (quotirtdowley, 217 F.3d at 154). Plaintiff does not offer
evidence that Defendant’s responsaitocomplaint abouhe “[w]e will shoot you out of here”

remarkwas not appropriatgiventhatPlaintiff made the complaint and then left the premises for

# Plaintiff could alsdry to establistbefendant’s negligence by showing that Defend&aited

to provide a reasonable avenue for complalmifthis is not Plaintiff's theory Indeed, Platiff

did complain to Defendant’s management about the June 1%,i@6idents.Docket No. 414
(Defendant’s EEO policy outlining the procedure for réipg alleged incidents of

discrimination and harassmerbocket No. 415 (Plaintiff’'s acknowledgedeaceipt of the EEO
policy); seeCiccotto v. LCOR, InG.No. 99 Civ. 11646 (RMB), 2001 WL 5143404, at *8
(S.D.N.Y. Jan. 31, 2001) (stating that the defendd&® policy was evidence that it provided a
reasonable avenue for complaint).

% A plaintiff doesnot have the right to choose an employer’s remedial acBeeWahlstrom v.
Metro-North Commuter R Co, 89 F. Supp. 2d 506, 525 (S.D.N.Y. 20009tcher v. Rosa &
Sullivan Appliance Ctr., In¢957 F.2d 59, 63 (2d Cir. 1992) (“[N]ot every responsa to
complaint should take the form of discharge.”). “Ratftee remedial action] should be
sufficiently calculated to end the harassment” and “[e]Jven a mere writigrngaan be an
appropriate response if it conveys the message thatfindn@ssment W not be tolerated.”
Wabhistrom 89 F. Supp. 2d at 52%.
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lunch, whichis when the alleged attempted shooting occurhedight of this timeline,
Defendant hadlmost nocopportunity to respongrior to the alleged incidenturther,
Defendant was not orotice of the alleged gravity of the situation because Plaprvided
Defendant no informatiothatcould have led Defendant to believe that Plaintiff was in any
danger; indeed, Plaintiff testified that the “we will shoot you out of’hesmment had aumber

of interpretations Docket No. 471 at 5658.3! Indeed Plaintiff testified that he tol€M

Director Wefers that the “shoot you out of here remark” was “open to mésrpietations 1d.
at 56:58.

Then, in the days and weeks after the alleggeempted shooting, the totality of the
circumstances still do not permit a finding that Defendant failéaki® appropriate remedial
action. Defendant enacted a speedy schedule for addressingfPatoimplaint about Ms.
Hibbert’'s alleged conduct. rQJune 17, 2011, HR Director Tolle interviewed Plaintiffl &hs.

Hibbert pursuant to an investigation of Plaintiff's complaiDbcket No. 43 38;Docket No.

41-3 11 3233; Docket No. 4110. Shortly thereafteHR Director Tolle met with CEO Barak to
discuss her findings and develop a Plan, and on June 29,2R1Director Tolle emailed the
Plan to CMVP McGovern, CM Director Wefers, Supervisor Mompssewand VPO Holman,
which entailed the issuance®érformance Correctiddotices to both Plaintiff antls. Hibbert
on July 7 and July 11, 2011, respectively, as well as a ldagarstrategy to transfer one of

them to a new office if they proved unable to get along moving forwRatket No. 43 42;

¥ Defendant had no reason to be on constructive notice thadibtsertcould be considered to
becriminally violent, either. Ms. Hibbert's alleg&eptember 2010 remarks about Plaintiff's
national origin and age were noiplent. Docket No. 43] 35;Docket No.47-1 at 210;see

Rivera v. Edenwald Contracting Co., Indo. 93 Civ. 8582 (LAP)1996 WL 240003, at *4
(S.D.N.Y. May 9, 1996) (“Knowledge of harassment may include conisteutotice(i.e.,
management should have known.”) (quotation & citatioftteat). Of course, the Court does not
find that Ms. Hibbert is violent, but only that Plaintiff makes sachallegation.
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Docket No. 413 1 36;Docket No. 4111; Docket No. 43112, Docket No. 4113; seeVan Zant v.

KLM Royal Dutch Airlines 80 F.3d 708, 715 (2d Cir. 199&ffirming the district court’s grant

of summary judgment for the defendant on sexual harassiaém, finding thatthe defendant’s
response tthe employee’somplaint of harassment was sufficient becabsalefendant began
an investigation, interviewed all involved parties artirmanded the harasser within four days,

and terminated the harasser within ten days for anotbieleint) Lee v. Sony BMG Music

Entm’t, Inc., No. 07 Civ. 6733 (CM), 2010 WL 743948, at *9 (S.D.N.Y. Mar2@10) granting

summary judgment for the defendant employer becaugealia, “[t] he fact that management
did not deal with the incident . . . by separating [ttznpiff] from [her alleged harasser] does

not make [the plaintiff's] work environment ‘hostile’ eequired by law”)Gonzalez v. Beth

Israel Med. Ctr.262 F. Supp. 2d 342, 355 (S.D.N.Y. 200gpating summary judgment for the

defendant employer becaugser alia, theemployer’s remedial action to a harassment
complaintwasappropriate because the employer “received [the plgshttomplaint in a
professional manner, and interviewed several indivgdmaolved with the situation in a timely

fashion” that elicitednformation permitting a conclusioriyahlstrom v. MetreNorth

Commuter R. Co, 89 F. Supp. 2d 506, 525 (S.D.N.Y. 200§Manting the employer defendant’s

summary judgment motion becausger alia, “no reasonable jury could find that [the employer
deferdant] neglected its obligation to take prompt and effective actiomtedy’ a harassment
complaint when, pursuant to a collective bargaining@gent, it initiated a siweeklong
process which culminated in reprimanding the harasséridactions).Eventually, Defendant
transferred Ms. Hibbert to another office in ordeséparate Plaintiff and Ms. HibberDocket

No. 41-3 143; seeStepheny v. Brooklyn Hebrew Sch. for Special Children, B58upp. 2d 248,

266 (E.D.N.Y. 2005) (granting summary judgmenttfaer defendant employer becauséer
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alia, the defendant employer held numerous meetings betweéitiiog employees and
effected a transfer in order to separate thePiintiff testified that Defendant effected this
transfer to provide him with a better working environment, andh®dstrongly believe[s] that
[Defendant] tried to find a solution” for the conflict ixeten him and Ms. HibbertDocket No.
47-1 at 265
(3) The Alleged June 16, 2011 Attempted Shootingoes
Not Support The Plaintiff's Hostile Work
Environment Claims Because There Is No
“Genuine” Issue Of Material Fact As To Whether It
Occurred
Assumingarguendothat the alleged June 16, 2011 attempted shootirlg beuelevant
to Plaintiff's workplace discrimination claim despite giscurrence ofkite while Plaintiff was
not working (which I conclude it cannot), that the admissévidence in the record could
support that Ms. Hibbert was involved (which | concludmaitnot), and that there is a specific
basis for imputing the incaht to Defendant (which | conclude there is nih, record cannot
support that the alleged June 16, 2011 attempted shoatngedbecause “there is nothing in

the record to support the plaintiff's allegations . . . afiole his own contradictory and

incomplete testimony.’'Caldwell v. GettmanrNo. 09 Civ. 580 (DNH) (DEP), 2012 WL

1119869, at *6 (N.D.N.Y. Mar. 2, 2012) (citideffreys 426 F.3d at 549).

It is well-established that a court “must draw all reasonable inferences in faher o
norrmoving party [in summary judgment proceedings, paiitylwhen the nomoving party is
prosd, and it may not make credibility determinations or weigh the eviderRegves v.

Sanderson Plumbing Prods., Inf830 U.S. 133, 150 (2000). “Credibility detinations, the

weighing of the evidence, and the drawing of legitimate inferences f@fadts are jury

functions, not those of a judgeld. Nonetheless, there are instances when a plaintiff's bald
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assertion of a fact without any corroborating emitiedoes not suffice to create a material issue

of fact. SeeVillalba v. U.S. Att’'y Gen, 301 F. App’x 905, 907 n.6 (11th Cir. 2008) (stating that

the petitioner’s scant evidence that he was entitled to derivative shipethrough his father,
which waslimited to the petitioner’'s own claim that that fact was true, ved®nough to create
a material issue of fact as to the truth of that matter). The Secandt®@as said that

[w]hile it is undoubtedly the duty of district courts not to weigh the

credibility of the parties at the summary judgment stage, in the rare

circumstance where the plaintiff relies almost exclusively on his

own testimony, much of which is contradictory and incomplete, it

will be impossible for a district court to determine wieettthe

jury could reasonably find for the plaintiff,” and thusetier there

are any “genuine” issues of material fact, without makorges

assessment of the plaintiff's account. Under these circumstances,

the moving party still must meet the difficuliifdlen of

demonstrating that there is no evidence in the record which a

reasonable factfinder could base a verdict in the pisnfavor.
Jeffreys 426 F.3d at 54 (upholding the district court’s grant ofreany judgment for the
defendants becausa the record “[n]o reasonable person would undertakeupeenssion of
disbelief necessary to give credit to the allegatipns”

| conclude that a reasonalpliry would have to undertake the kind of “suspension of

disbelief” that theleffreysplaintiff’s story would have required in order to find that Plaintiff
experienced the alleged attempted shooting as he desdribrwo aspects of the record support
my conclusion.First, Plaintiff’'s deposition testimony regarding thiegéd attempted shooting
contradicts his earlier account of the event as told to 8igspeMomperousse, and second, there

is no external evidence in the rectodorroborating Plaintiff’'s story when, given the nature of

the eventmany external corroborating facts would likekjst.3? Cf. Fincher v. Depository

¥ | do note that Defendant does not offer a statement from MseHiabout her alleged lack of
involvement in the alleged attempted shooting, whichhtrfigve been readily available to
Defendant.

53



Trust & Clearing Corp.604 F.3d 712, 7236 (2d Cir. 2010)dxplaining that a plaintiff's

improbable testimony should not be discounted at the suynjidgment stage when it relates to
a matter for which there would be agternal corroborating evidengee., “what the defendant
allegedly said or did”).

I. The Plaintiff's Contradictory Accounts of
The Incident Raise A Credibility Problem

Although it is a district court’s duty in the context of summary juelghto &sess the
facts presented in a light most favorable to themowing party, “when the facts alleged are so
contradictory that doubt is cast upon their plausibility,” tregrit courtmaydismiss the claim.

Aziz Zarif Shabazz v. Pic®94 F. Supp. 460, 470 (S.D.N.Y. 1998iling Denton v. Hernandez

504 U.S. 25, 32 (1992)).
“I'f there is a plausible explanation for discrepanciespargy’s testimony, the court
considering a summary judgment motion should not distetfae later testhony because of an

earlier account that wasnbiguous, confusing, or simply incomplétéangman Fabrics v.

Graff Californiawear, InG.160 F.3d 106, 112 (2d Cir. 1998). For example Ldregman Fabrics

principle has been applied to forgive when a pargter affidavit contradicts an earlier
deposition due to the fact that “the later sworn assertion addressssi@thiat was not, or was

not thoroughly or clearly, explored in the depositioR&lazzo v. Corip232 F.3d, 38, 43 (2d

Cir. 2000). Statedifferently, “a material issue of fact may be revealed by [a party’ssuient
sworn testimony that amplifies or explains, but does not merely dattriais prior testimony,
especially where the party was not asked sufficientgipe questions to eit the amplification

or explanation.”Langman Fabrigsl60 F.3d at 112.

Here, Plaintifff’'s accounts of the attempted shooting suftenfthe kinds of

inconsistencies discussedRito. OnJune 17, 2011, the day after the alleged event, Plaintiff
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told Supervisor Momperousse about the incident, and she reddbateonversation in an email.

Docket No. 419. In this account, according to Supervisor Momperousse, laahd her that

during his lunch hour on June 16, 2011, he was

standing at théus stop [when] a group of bandits walk[ed]
towards him with their hands in their pockets. [Plaintiff] stated h
then took out his cell phone and they ran away. He thed lgear
shots. According to [Plaintiff] this occurred near [Denise
Hibbert’s] hous.

Then, on May 3, 2013, Plaintiff testified at depositidrout the alleged attempted
shooting and described it as follows:

| [left] for lunch, and on my way back to work [while | was| on
Beach 47th Street, a group of bandits . . . walked thwse with .

. . a cane on hand, and they were across [the street from Denise
Hibbert's house].Across her house those bandiared on a car.

[l was walking in their directigrand when [got] closer they
start[ed] walking to meet with me.

When | ralized that they [had] mean face[s], | grabbed my cell
phone . . . justin case | need[ed] to call [the] policed then as
soon as | grab[bed] my phone they [shot] gunshot[s], ppPppe,
then | was scared and turned [and took a roundabout way toack]
my office.

Before | [got] to the office, | saw a police SUV. | sign[aled], |
wave[d], and the cops stop[ped and] asked me what haedpé
said, “A group of bandits open[ed] fire while | walked togvany
office.” And then the cop[s] turned straighttkdand went to the
place] across from [Denise Hibbert's house] where the bandits
were, and [the bandits] were surrounded.

Docket No. 471 at 5859.3* Later in the same deposition, Plaintiff provided additionalitleta

about the alleged attempted shootitggtifying that five to ten Africahmerican men made up

% Plaintiff alsotold this version of events to HR Director Tolle during her invesitbg at the
time. Docket Nb. 41-10.

¥ |n addition, RFaintiff told this version of events in his comments @& July 2011Performance
CorrectionNotice. Docket No. 4112
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the group of bandits, and that every single one of them was holding a caeg aalited
towards him from Denise Hibbert's houde. at 22931. According to Plaintiff, the men were
approximatel sixteen feet (five meters) away from him when they fired two or threelmis. s
Id. at 23234. Plaintiff explained that he never saw a gun but th&hbe that the group of men
shot at him because the gun shots were fired at the exact same maméfftgeilled his cell
phone out.Id. at 236. Plaintiff testified that he ran away in fear because the gfoupn were
trying to kill him, and that a nearby female pedestrian t@m but that the men did not give
chase.Id. at 23536.

The difference between Plaintiff's two descriptions of the June 181340cident are
obvious, but | will catalog them nonetheless. First, ore Iih 2011, Plaintiff told Supervisor
Momperousse that he was standing at the bus stop as treppreached him, whereas May
3, 2013, Plaintiff testified that he was walking towatttls men as they walked towards him.

CompareDocket No. 419, with Docket No. 471. Next, on June 17, 2011, Plaintiff told

Supervisor Momperousse that the men had their hantsimpiocketsas they walked towards
him, whereas on May 3, 2013, Plaintiff testified that every one ofkdaditen men was

holding a cane as they approached hdempareDocket No. 419, with Docket No. 471.

Third, on June 17, 2011, Plaintiff told Supervisor Mmrousse that the men ran away once
Plaintiff pulled out his cell phone and then Plaintifaletgun shots, whereas on May 3, 2013,
Plaintiff testified that the men opened fire when he pudletdhis cell phone and then Plaintiff

ran away.CompareDocketNo. 419, with Docket No. 471.

Here, Plaintiff’'s conflicting accounts of the alleged attemphembsngraises credibility
issues of such magnitude that no jury could find thathbetsng occurred.The PicoCourt

noted that “[f[rom the complaint, f@laintiff's deposition, to his opposition papers tcefth
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defendants’ summary judgment motion, [the plaintifflegations of the events at issue are
replete with inconsistent and contradictory statemerR&t 994 F. Supp. at 470. The same is
true inthis action, where Plaintiff’'s May 3, 2013 deposition testimonyatie attempted
shooting diverges in at least three significant ways from his 1@n2011 description of the
attempted shooting to Supervisor Momperousse: (1) Plaimidi#tion as th five to ten men
walked toward him; (2) the degree to which the five to ten men were arnte(B)ahe certainty

that the men were shooting at Plaintiff specificallompareDocket No. 471, with Docket No.

41-9; seeMcMahon v. Fura, No. 10 Civ. 1063 (GHL), 2011 WL 6739517, at *1L@D(N.Y.

Dec. 23, 2011) (granting summary judgment for the defendaan excessive force case because
the plaintiff's initial testimony that “it felt like he was being electrted . . . [s]o | must have

been tased” and kat testimony that he believed he had been tased “because his whole body shut
down” was too incomplete to permit a jury to find in thanglff’s favor). It should be noted

that in two out of these three differences,dbeounthat Plaintiffprovided ome he had filed

this action was much more harrowing than his original versiomeoattempted shooting (I view

the change in Plaintiff's position as neutral in termghefgravity of the moment, although it still

impeaches his credibility)SeeKreglerv. City of N.Y., 821 F. Supp. 2d 651, 659 (S.D.N.Y.

2011) (granting summary judgmentitalividualsdefendantsvhen the plaintiff's conflicting
testimony offered two different versions of who was liable for areiam® employment action
against him, statinthat the plaintiff “cannot have it both ways”).

Furthermore,he nature of the contradictions are not the sort of mere ambiguities or

incompleteness thhangman Fabricgiewed as forgiveableSeeLangman Fabri¢gsl60 F.3d at

112 (excusing the pldiff’'s conflicting statements, finding it attributable in part to thetfthat

the later testimony was “far more detailed than the firsk§.my above comparison of
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Plaintiff's description of the shooting shows, the ingstesicies are not the resultafe version
being more detailed than the other; instead, Plaintiff desdrimstantaspect®f the incident
in completely differentvays.

ii. The Record’s Lack Of Corroborating
External Evidence

“Although credibility assessments are improperaomotion for summary judgment,” a
court may be justified in dismissing a claim when the “plaintiféssion of the events is in such

discord with the record evidence as to be wholly fancifdulliam v. Lilly, No. 07 Civ. 1243

(SJF) (AKT), 2010 WL 93383, at *5 (E.D.N.Y. Mar. 11, 2010) (citinkpffreys 426 F.3d at

554). InPulliam, the Court granted summary judgment for the defendantsegolaimtiff's

excessive force claim because the plaintiff’'s incoasistestimony about what happened and his

injuries was aggravated by the fact that “there [was] no evidertbe mecord that [the] plaintiff

ever notified the county or [the] defendants of his complaints ofsekaeforce prior to the

initiation of this lawsuit, several months after his arfegulliam, 2010 WL 935383, at *5.
Here,Plaintiff has provided no external evidence in an effort to rettatglthe fact that

his contradictory testimony about the alleged attemptedtsiy means that a reasonable jury

could not plausibly find that occurred. Docket No. 471. Plaintiff's omission in this regard is

a problem because if Plaintiff's testimony is to be credited, exteanedborating evidence
certainly exists due to the fact thatftegyged down some police officeaster the shoag, who
thensurrounded the five to ten men at Denise Hibbert's hdoheat 5859. Plaintiff also
testified that he filled out a police report about thedeuwt. Id. at 238.

In light of the foregoingPlaintiff's statements about police involvemenect more
guestions than answers into the case, as the recoraatoesntain a copy of the police report or

other information about a police investigation or prosecutionamhtff's assailants. The record
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is also silent as to whether Ms. Hibbedsrever investigated by the police for the crime or
whether Plaintiff considered pressing charges in cdiorewith the eventé® It is curious that
there is no information in this case’s record about sudglaténing and extremely public crime

other tran Plaintiff'sallegation that it occurredSeeEthelberth v. Choice Sec. Ce- F. Supp.

3d--, No. 12 Civ. 4856 (PKC)R015 WL 861756, at *10 (E.D.N.Y. Feb. 27, 2015) (gramtin
summary judgment for the defendants on the plaintiff sAt&im becausehe plaintiffs
relianceon his individual testimony that the defendants engagadenstate commerce did not
establish a genuine issue of material fact when the plaintiff h@&$ste discoverable external
evidence on the subject).
iii. Conclusion
In light of the foregoingPlaintiff's evidenceabout the June 16, 2011 alleged attempted
shooting does not raise a genuine issue of fact for a jury tdedédiere is no evidence that Ms.
Hibbert or any other employee was connected to the ebhengévent occurred offite while
Plaintiff was not engaged in worklated duties antthere is natherspecific basis to impute the
event to Defendant; and Plaintiff's evidence of the event relies upon higwoansistent
statements and no external evidence despitiath¢hat external evidence is likely to exist.
3. The Totality Of The Circumstances Do Not Support A
Finding That The Alleged Offending Conduct Created A
Hostile Work Environment
Additionally, | have conducted a totaliyf-the-circumstancesaview of theother alleged

incidents supporting Plaintiff's hostile work environmhetaims and | find that they did not

collectively or individually create a workplace “so severelynated with discriminatory

% Insteadthe record shows thah July 17, 2011, Plaintiffiscussed M. Hibbert'salleged
involvementin the alleged attempted shooting during the same maatingich he complained
about Ms. Hibbert using disinfecting wipes on the tetey®, making personal calls during the
work day, and demanding that Plaintiff not speak to harlya
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intimidation, ridicule, and insult that tiherms and conditions of [the plaintiff's] employment
were thereby altered.Desardouin708 F.3d at 105 (citation omittegeeKassner496 F.3d at
240%
(1) The Totality-Of-The-Circumstances Analysis
I. First Factor: Frequency

First, heincidents whichallegedly comprise the hostile work environmesete not
sufficiently frequent to permit a jury to plausibly fincatithey soseverely permeatidhe work
environment with intimidation, insult and ridiculsto alter the terms and conditions of
Plaintiff s employment. The incidentsippened ofive occasions over the course of roughly
fourteen month§September 2021Q@une 15, 2011; August 12, 2011; Octob2y2011; and
November 9, 2011), a rate of occurrence which courts hawvel fim be infrequentSeeKotcher

v. Rosa & Sullivan Appliance Ctr., In®©@57 F.2d 59, 62 (2d Cir. 1992) (“The incidents must be

repeated and continuous; isolated acts or occasional episdidest\merit relief.”); Pasic v.

Eztzi’'s Texas Holding CorpNo. 01 Civ. 1114 (AGS),@2 WL 31938854, at *3 (S.D.N.Y. Jan.

9, 2002) (granting summary judgment for the defendarduse “five comments over the course

%In his February 28, 2014 letter to the Court, Plaifdiffthe first time made an allegation about
Ms. Nelson, another SCM who shared an office with Plaintiff, Ms. Hilzet Mr. Miller.
Docket No.31. According to Plaintiff, Ms. Nelson began “as a God’s girl,” ‘uitned to the
girl of the devil” and “started attacking [him] silently using nuisai Id. Plaintiff makes a
single specific allegation agaings. Nelsornwhich is that, one dayer office chair rolled
against aather officechair, which then bumpedup against Plaintiff's chairld. Plaintiff moved
the middle chair awaynd Ms. Nelson “asked [him] if [he] need[ed] more spadd.” Plaintiff
“avoid[ed] answering her question” at the time because they were altreoffice, but later he
reportedthe incident to Supervisor Momperoussg. WhenSupervisor Momperousse
witnessed a similar chair bump later on, she told Plaintiff thve&st an accidentd. In

Plaintiff's February 28, 2014, he tells the Court texturity surveillance tapes wilove that
the chair bump was no accidemd. However,other than Plaintiff's allegation there is no
evidence in the record about Ms. Nelson’s chair bumpingia ainich then bumped into
Plaintiff's chair. | accordingly do not consider theident n the hostilevork-environment
analysis.
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of thirteen months of employment . . . are insufficientsialglish that [the plaintiff] suffered the
kind of pervasive hassment necessary to pursue a hostile work environrtant’y; Lucas v.

South Nassau Communities Hosp4 F. Supp. 2d 141, 148 (E.D.N.Y. 1998) (“[T]he isolated

specific incidents do not establish a pervasive hostikk environment. This is not anstance
where the plaintiff alleges a continuous course of hamgsinduct with only specific recall of a
few episodes, rather, the plaintiff alleged a handfuhdéterminate encounters with a few

explicit events.”)Lamar v. Nynex Serv. Co891 F. Supp. 184, 185 (S.D.N.Y. 1995) (granting

summary judgment for defendant on the plaintiff's-based hostile work environment claim
because “five incidents of an allegedly sexual nature over the course ofiajgtetx seventeen
months . . . were too sporad@constitute sexual harassment as a matter of lalv}Yazquez v.

Southside United Houfev. Fund Corp No. 06 Civ. 5997 (NGG) (LB), 2009 WL 2596490, at

*14 (E.D.N.Y. Aug. 21, 2009) (finding a hostile work envinsent where plaintiff was harassed
“almost every day” with offensive agelated comments).

It is true thatPlaintiff testified that Ms. Hibbedisinfected the telephone on more than
just the one occasion (June 15, 201&Eyenif | were to assume that a reasonable jury could find
that snitizing shared work space is abusive witrghdwinga related connection to unlawful
discrimination (which I do not), Plaintiff's evidence about dgularity is too vague. In

Almontaser v. Bw York City Department of EducatipNo. 13 Civ. 5621 (ILGJVMS), 2014

WL 3110019, at *7the court dismissed the plaintiff's agased hostile work environment claim
which was based, in part, on the “simply too vague” allegatidrthiegorincipal of the school
where he worked “frequently” told him that he wase bld and asked when he was going to
retire. In this respecBlaintiff's allegatiors heresimilarly fail to establish sufficient frequency

such that the first factor weighs against a hostile work envieahfinding.
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ii. Second Factor: Severity

Next,areasonable jury could not find théeged incidents severe because they are
typical office disputes or unfortunate stray remarks ¢oald not be plausibly described as
severe. “[Plersonality conflicts at work that generatgatity and snubbing by. . coworkers
are not actionable . . . Burlington N, 548 U.S. at 68 (internal quotations omitted).

For example, | findrivial theJune 152011 phone disinfectant issulee June 15, 2011
telephone disputehe June 8, 2011 familyconversation remi; the August 12, 2011 telephone
dispute the August 12, 2011lient-sister disputethe Octobed 2, 2011 papeshredder dispute;
and the November 9, 2011 hgdanch litter dispute. These incidents are not severe by any

stretch of the imagination, insttaepresenting petty office grievance&seePezzano v. Sears,

Roebuck & Co., 131 F.3d 131, 131 (2d Cir. 1997) (stahiatjthe male seand age

discrimination plaintiff's complaints that his femaleworkers complained about him eating his
lunch at work threw away his papers, and gave him undesirable sales leads were “pett
annoyances” that “do not rise to the level of a hostile work envirotirasa matter of law
because “no reasonable jury would have found for [thetgfhion this claim”); Marcusv.

Barilla Am. NY., Inc., 14 F.Supp. 3d 108, 119 (W.D.N.Y. 2014) (stating that the plaistiff

complaint thatinter alia, she had to meet with her boss to discuss how to improve her
interpersonal relationships at work “amounts to nothing mae Workpgace dynamics-that is,
personal enmity or personality conflicts, and not dileoswork environment”)Clarke v.

InterContinental Hotels Grp., PL.@lo. 12 Civ. 2671 (JPO2013 WL 2358596, at *10

(S.D.N.Y. May 30, 2013) (stating that the plaintiff's allegas that her supervisors snubbed her,
spoke to her rudely about her work ethic, excessiveltisaed her work, and gave her more

work to do than other employees “do not plausibly poira teork environment that is
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sufficiently abusive to constitutehmstile workplace”)DavisMolinia v. Port Auth. of N.Y. &

N.J. No. 08 Civ. 7584 (GBD)2011 WL 4000997, at *11 (S.D.N.Y. Aug. 19, 2011) (findthgt
the plaintiff's allegations that her supervisors yeéke and talked down to her, excluded her from
gaherings, and did not encourage coworkers to assisatemsufficient to establish a claim for
hostile work environment).

The September 2010 “old Haitian” insult and contempaas@xcursion exclusion are
not severe as a matter of law, either. ©fieomments like these, if made, are regrettable, but
as“stray remarks they are not severe add not spporta hostile work environment. For

example, irDe la Cruz v. City of N.Y,.783 F. Supp2d 622, 644 (S.D.N.Y. 2011), the Southern

District of NewYork dismissed the plaintiff's ADEA hostile work environmefdim on
summary judgment because the defendant’s “stray remegksding [the plaintiff's] seniority
and physical fitness (or lack thereof)” were not actionaBkeRiverg 28 F. Supp3d at163
(dismissing the plaintiff's hostile work environmenaich based upon his Puerto Rico origin
because “[t]here is only one remark that referenced [the plaintiff'sicetinigin in the entirety
of his hostile work environment allegations,” makihghe classic ‘stray remark’ which,
standing alone, will not support a . . . hostile work envirortrolim”).

A reasonable jury also could not plausibly find Ms. Hiblseatleged June 15, 2011
remark that “[w]e are going to shoot you out of hereiésoseverdhat it would infuse the
workplace with sufficient intimidation to alter the terms and conditairf3laintiff's
employment.Plaintiff testified thate viewed this remark as having multiple interpretations
until he experienced the allegeitieanpted shooting buas | discussed abovelaintiff offered
insufficient admissible evidence about the event to fatts a workplace event contributing to

a hostile work environmentn light of the foregoing, my view that a reasonably juryldowt
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find Ms. Hibbert's remark severe is based on the fact thabutithAlaintiff’'s accompanying

unsubstantiated story about the alleged attempted shootimgrttarkcould not alone have

infused Plaintiff's work environment with so much intdation that ialtered the terms and
conditions of his employment.

iii. Third Factor: Physical Threat Or
Humiliation

As just discussed, | find that the alleged incidents coatgplausibly be found severe
becaise they constituted unremarkable workplace disputesraodunate stray remarks. For
the same reasons, | find that it is obvious that there is no gensiirgeasmaterial fact as to
whether they were physically threatening.

| also find that these incidents present no genuine igsuaterial fact as tavhether they
were objectively humiliatingThe September 2010 “old Haitian” insafid excursion exclusion
wereisolated offensive utterangavhich do not satisfy this factoRiverg 28 F. Supp3d at
163; De la Cruz 783 F. Supp2d at644. As for he rest of théncidents,a reasonable jury could
not plausibly recognize them abjectivelyhumiliating As | discussed above, the record does
not allow a finding that any of the events occurred due totifa national origin or age, and
so theyarenothing more than the kind of univeligaannoying behaviors that madymerican
workers endure from their colleagues from time to time. A recitatidhesancidentsserves as
a reminder of thisPlaintiff accuses Ms. Hibbert of obsessively using Pureking audible
personal telephone calls, meddling with his cliedving hebagto occupya shared space and
failing to clean holg@unch litter. SeeMissick, 707 F. Supp. 2d at 355 (granting an employer’s
motion for summary judgment on the plairiifhostile work environment claim becausger
alia, although individuals at the school where the plaintif§ waployed “may have referred to

her without due regard . . ., curtly summoned her over the intercoitieswise acted in a
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discourteous maram, a pattern of simple discourtesy, without more, hasistamtly been held

insufficient to trigger hostile work environment protections underfederal law”)Waldao 2009

WL 2777003, at *16L7 (granting an employer’s motion for summary judgmenthenglaintiff's
nationatorigin-based and gendéasedostile work environment claim becaubke plaintiff's

“disputes and altercations with various supervisors,” “qisayal of his supervisors’ work
habits,” and allegations that he was called namesedewrk supplies, ignored and threatened
by a ceworker, were “not sufficiently severe and pervasive&s a point of comparisomourts
historicallyfind only more demeaning situations to predeiaiole humiliation for examplea
supervisor'drequentsolicitation of sexual relations with the plaintiff, wi@s his subordinate,
Desardouin708 F.3d at 1096; a supervisor’s frequeahdharsh criticism of the plaintiff, who

was his subordinate, in public places where he wouldheala “bitch” and “stupid” in front of a

large audienceRucino v. Verizon Wireless Commc'ns, In618 F.3d 112, 116 (2d Cir. 2010);

or a white supervisor constantly refusing to speak to or salute aaiioerican corrections
officer plaintiff but making a point to alwayalsite white officers in front of the plaintiff,

Patterson v. Cnty. of Oneida, N,\875 F.3d 206, 2230 (2d Cir. 2004). Again, Title VIl and

the ADEA are not general civility codeSeeBurlington N, 548 U.Sat68 (making this
statement with respect to Title VIIxImontaser 2014 WL 3110019, at *8 (applying the
principle to the ADEA).

iv. Fourth Factor: Unreasonable Interference
With Plaintiff's Work Performance

Fourth, a reasonable jury could not interpret this retmshow that the alleged idents

interfered unreasonably with Plaintiff's work performanceWesleyDickson v. Warwick

Valley Central School DistricB73 F. Supp. 2d 386, 407 (S.D.N.Y. 2018jd by 586 F. App’x

739, 745 (2d Cir. 2014), the Southern District of New Yaidmissed the plaintiff's hostile
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work-environment claim on summary judgment after conductingotiadity-of-the-
circumstances analysigsn affirming, the Second Circuit pointed to a relasioip between the
frequency and severity factors of the hostile wamkironment totalityof-the-circumstances test:
“Like the district court, we conclude that the [insensitive] statets attributed to [the]
defendants were too infrequent and insufficiently severe to interfere anadég with [the]

plaintiff's work perfamance.” WesleyDickson 586 F. App’x at 745Similarly, as | have

foundherethat the incidents were, objectively speaking, infrequaritsevere, not physically
threatening and not humiliating, | find that the incidents cowoldbe objectively vieweds
unreasonably interfering with Plaintiff’'s work performance, either.

It is also important to note thBtaintiff testified that the alleged incidents did not affect
his work performance because his annual performawews from 2010, 2011 and 2002re
“good/great”and that hisupervisors hablad to invent anyelssthanperfect marks becausead

they been honest about Plaintiff's flawless work pertomoe, the reports would not have been

believable to someone outside the department. Docket™Nbat 166 174 Docket No. 4136;

Docket No. 437; Docket No. 418. In Shepherd v. BCBG Max Azria Gup, Inc., No. 11 Civ.

7634 (RJS) (AJP), 2012 WL 4832883, at *22 (S.D.N.Y. Oct. 11, 26tP»pted byShepherd v.

Azria, 2012 WL 6150854 (S.D.N.Y. Dec. 1022), the Southern Districf New York
dismissed the plaintiff's raeleased hostile work environment claim on summary judgment
because, integlia, the plaintiffhadstated thatshe outperformed her colleague#ccording to
the ShepherdCourt, this amonted to a concession that the conduct at issue did not interfere
her ability to work.1ld. Here, Plaintiff's testimony similarly establishéhat the complainedf
incidents did not interfere with his work performance.

| alsonotethat Defendant’duly 2011offer toexplore a promotion fdPlaintiff to ICM is
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uncontradicted evidence that Plaintiff's job performance hadnaterially sufferedecause
otherwise, it would not have been reasonable for Defendanhsiden giving him more

responsibiliy and pay Docket No. 4114.%’

v. Fifth Factor: Whether The Alleged Incidents
Were Subjectively Hostile

Finally, as Plaintiff testified that he has suffered ematidistress since 2010 as a result

of all of the incidents at issue in this actionipdfthat a genuine issue of material fact does exist

as to whether the alleged incideattected Plaintiff’'s psychological welieing. Docket No. 47
1
vi. Conclusion

Looking at the five factors of the totaktf-the-circumstances test togethBifainiff's
Title VII national origin and ADEA hostile work environment claimsst be dismissed because
the alleged incidents, even if a reasonably jury found tioemave occurred as Plaintiff
describes, do not plausibly constitute a hostile workrenment. A reasonable jury could not
find that the incidents in question: (1) were frequdmytoccurred on five dates over the course
of roughly one year); (2) wellectivelyor individuallysevere; (3) were physically threatening
or humiliating; or (4) unr@sonably interfered with Plaintiff's work performance. As these
factors all weigh against a reasonable jury plausiblyrigdnat the series of alleged incidents
amounted to a hostile work environment, the record could not duppir a finding as a niat
of law. lItis true that an issue of fact exists as to whether Plaabjéctively believed he
experienced a hostile work environment, but Plaintiff has failedatice the necessary objective

showing. SeeFaragher v. City of Boca Ratph24 U.S. 75788 (1998) (“[S]imple teasing, . . .

7| recognize that not all of Plaintiff's performance evaluatioesewssued after the alleged
incidents, and that some of the alleged incidents oataiter the July 2011 offer to explore the
ICM promotionas well.
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offnand comments, and isolated incidents (unless extresedlyus) will not amount to

discriminatory changes in the ‘terms and conditions’ of emmét.”); Demoret v. Zegarelli

451 F.3d 140, 149 (2d Cir. 2006)4dlated incidents typically do not rise to the level of a hostile
work environment unless they are ‘of sufficient severity’ [and g]enerally, ‘incidents must be

more than episodic[].”)Raum v. Laidlaw Ltd.173 F.3d 845, 845 (2d Cir. 199@¥firming the

district court’'s FRCP 12(b)(6) dismissal of the plaintiff's-4@sed Title VII hostile work
environment claims because the plaintiff's supervisor’'s “obsgestures and comments” may
have been offensive, but the allegations did not suggaistiteworkplace was permeated with
discriminatory intimidation or that the conditions of the plaintiff's ésgment were adversely

affected);De la Refia v Metro. Life Ins. C9.953 F. Supp. 2d 393, 41§ (E.D.N.Y. 2013)

(dismissing the plaintiff's hostile wordnvironment claim based on race, color and national
origin because the employer’s requirement that the@yaplreturn to work too soon after an
injury, the manager’s offensive comment about Filipinos, and the manhdggespectful
conduct toward the goloyee which included a nesexual physical touchingvere not
sufficiently severe or pervasive to qualify).
ii. Additional Problems With Plaintiff's Discrimination Claims

A plaintiff alleging aTitle VII or ADEA claim based upon an employer'scliete
discriminatory act or acts must provet (1) he belonged to a protected class; (2Mas
qualified for the position; (3) he suffered an adverseleynpent action; and (4) the adverse
employment action occurred under circumstances giving rigeitderence of discriminatory

intent. Mathirampuzka v. Potteb648 F.3d 70, 78 (2d Cir. 2008) (citidcDonnell Douglas

Corp. v. Green411 U.S. 792 (1973)%eeReynolds v. Barret685 F.3d 193, 202 (2d Cir. 2012);

Holcomb v. lona Coll.521 F.3d 130, 138 (2d Cir. 2008)s | have discussed above, Plaintiff
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fails to meet th@rimafacieelement of inference of discrimination and as a result, | granted
Defendant’s summary judgment motion and ordered the ehjaglgment for Defendant on that
basis. SeeSectionlll.b.ii.2., supra

As | noted in the hostile work environment context, evasumingarguendothat
Plaintiff's discrimination claims did not suffer this fatal flaw, yheould fail for a different
reason, which is that the record does nlegal any actionable adverse employment action.

Patrolmen’s Benevolent Agsiation of the City of New York v. City of New Yori810 F.3d 43,

51 (2d Cir. 2002), the Second Circuit held that in a Tiflediscrimination actionan adverse
employment actin must materially affect a plaintiff’'s employment to be actiteadnd‘a
materially adverse change must be more disruptive than a mere ineorcecor an alteration of
job responsibilities.” Thisnateriality“might be indicated by a termination of elmpment, a
demotion evidenced by a decrease in wage or salary, a less distugtitie, a material loss of

benefits, significantly diminishes material responsibilities, beoindices . . . unique to a

particular situation.”Galabya v. N.Y.C. Bd. dtduc, 202 F.3d 636, 640 (2d Cir. 2000).

Here, Plaintiff suffered rtbing remotely on par witlhe aforementioned event$laintiff
continues to work for Defendgnwas asked whether he would like management to explore a
promotion which would have affded him a more distinguished title (ICM) and relatedrgala
increase (Plaintifieclined the offer)received scheduled-ainnual skry increase$or his SCM
work in 2011 and 2013ndreceived performaneeasedand holidaybonuses 2011, 2012 and
2013 In sum, the record shows that Plaintiffigsition has remained stable during all relevant
periods, that Plaintiff's compensation has improvednduall relevant periods and thRlkaintiff
was evergiven an opportunity during the time in questioxplore improving his position and

to further increase his compensation

69



It is difficult, then, to discern what Plaintiffelieves was the materially adverse action or
actions which provide the foundation for his Title VII ahAEA discrimination clairs. As
Plaintiff has not made his position in this regard ¢lehave gatherethe adversemployment
action theories | can identify from Plaintiff's Complaint, ¢ée to the Court, deposition

transcript andonferences with the CourbDocket Nos. 1, 3144, 471.%® None of these &

merit.

First, Plaintiffreceiveda salary increase 2011 on celebrating two years working for
Defendant. Plaintiff argues that Defendant should have made thgtialeaseaetroactive to
his March 23, 2009 start daasopposed to March 23, 2011, the date of his work anniversary.
Docket No. lat 56.

Plaintiff's argument that Defendant should have aptis salary increase retroactively

back to his start date has no support in the recdadnti#f testified thathis belief that he is

¥ |n Plaintiff's July 10, 2014 response in opposition to Defendant’'s summdgyrjent motion,
he allegegor the first timethat on June 18, 2014, he asked Defendant for a sick dayd#ehis
wife was sickthat particular day (with an undes@ibillness)and he wanted to stay home to
tend to her.Docket No. 44 Defendant told Plaintiff that he would have to take a vacatiomoday
tend to his wife that day, which Plaintiff didd. According to Plaintiff his dispute with
Defendant over theacation day caused Defendant to change its family medical leavg polic
July 1, 2014, in order to offer more protections to workers in tiange with “the federal family
act.” Id. Due to Plaintiff's allusion to the “federal family act,” | derstanchim to say that the
Federal Medical Leave Act (“FMLA") did not require him to take the viaoaday. Id.

Defendant replied with an affidavit from VPO Holman expilag that Defendant’s July 1, 2014
medicalleave policy amendment was not a responsedintifi’'s complaint about having to take
a vacation day, but that it reflected New York City’'s enactmenteoEtirned Sick Time Act
(“ESTA”"), seeN.Y.C. Admin. Code 8§ 2@11,et. seg.which permitted employees to use their
earned and unused sick daysaoe for certain family members, and which by its terms became
effective July 1, 2014Docket No. 437 56. Assumingarguendothat Defendant violated the
FMLA or ESTAVvis-a-vis its response to Plaintiff's request for one sick day, Plaohbidls not
alege that Defendant responded differently to such reguéstn they were made by non
Haitian employees or younger employeBscket No. 44 Instead, Plaintiff frames the problem
exclusively as anedicalleave poblem Id. at 3. As a result, | will nadiscuss this allegation
further in thisMemorandum and Order discussing Plaintiff's lawsuittaming discrimination
and retaliation claims.
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entitled to this money isased on a forrthat CM Director Wefers gave him at some point
stating thatDefendant gives salary increaskeatapply retroactively to an employee’s start date

Docket No. 471 at 12325. Plaintiffs testimony further clarified that this was how he

remembered the form, but conceded that “[t]here [is] a possilibty{he] misunderstood it”
(although he did not think that was likelyid. at 129. Plaintiff testified that héha[d] a copy [of
the form]still at homeg” Defendant made a request that Plaintiff produce it irosiesty, and
Plaintiff agreed that he would providéacopy of the [form]' Id. at 128-25. Despite the
uncertainty surrounding the foramd Plaintiff’'s admission that he may hamesunderstood it
Plaintiff has neveenteredhe form in evidence to support his claimathe had an entitlement to
retroactive pay.d. at 12425. | discount under the best evidence rule, Plaintiff's testimony as
to the contents of [the form] thdid] testified about but did not produceMC. v. GC 25

Misc.3d 217, 219 (N.Y. Sup. 200%eeFed. R. Evid. 1002 (requiring generally that “[t]o prove

the content of a writing . . . the original . . . is requireBQuzo v. Citibank, N.A., 96 F.3d 51,

60 (2d Cir. 1996) (upholding an adverse inference agdiegtlaintiff “as a result of his
nonproduction of documents that he had undertaken to pradtioe course of higirst]
deposition testimonybut which he could not recall or testified were degtd when deposed a

second time)DiCristi v. Liberty Mut. Ins. Cq.8 Misc.3d 1027 (A), at *2 (N.Y. Sup. 2005)

(“Without the insurance contract itself, any recitation of the egtis terms through testimony
or other documents in evidence is rank heaasalycontrary to the best evidence rule.”).

Plaintiff also testified thaf it turned out thaDefendant @l not apply all employees’
salary increases retroactively to their start dates, the issumnfetisinglhe] can forget.” Docket
No. 471 at 139. Defendant has submitted an affidavit frMRO Holmantestifying thatthe

company’s practice and policy with respect to its-naron employees isotto apply an
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automatic workanniversary salary increase retroactively to the employee’s startRiatket
No. 413 1 4448. Defendant has also submitted in evidence an adrativstHuman Resources
form dated April 2011 which was filled out by CM Director WWef to document Plaintiff's

salary increase, which lists its “effective date” as March 23, .20btket No. 43120; Docket

No. 471 at 13637.

In light of the foregoing, Plaintiff haailed to present any admissible evidet@support
it whereas Defendant hasegented evidence to disprovgtitus, there is no material fact in
disputefor the fact finder to decideEven if Plaintiff had not represented that hauldocabandon
his claim under such circumstances, on this record the failurg@kpthp salary increase
retroactively is mere compliance with company policy, which is not eerae employment

action. SeelLa Marco v. N.Y.S. Nurses Ass’'i18 F. Supp2d 310, 320 (N.D.N.Y. 2000)

(noting that compliance with a company policy does nostitore an adverse employment
action).
Another possibility is that Plaintiff believes that Dedant’s July 7, 2011 issuance of a

Performance Correctiddoticeaganst him is an adverse employment acti@ocket No. 4112,

However, courts have consistently held that a “single ifalisary report] does not constitute an

adverse employment action as a matter of law.” Tuccio v. U.S. Sec. Assqd\d. 10 Civ.

1714 (JFB) (GRB), 2013 WL 1121356, at *7 (E.D.N.Y. Feb. 27, p0seBlake v. PotterNo.
03 Civ. 7733LAP), 2007 WL 2815637, at *6 (S.D.N.Y. Sept. 25, 2P(Courts in this District
and elsewhere have held that a single letter or warningdroemployer, without any
subsequence adverse consequence, is not an adversgragmglaction.”) (quotation omitted)

aff'd, 330 F. App’x 232 (2d Cir. 2000§ Plaintiff testified that théerformance Correction

%1t should be noted that Defendant issued an iderfiedbrmance Correctiddotice to Ms.
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Notice was not accompanied by any such actienhe was not terminated, suspended,

demoted, or docked payocket No. 471 at 195%°

AnotherPlaintiff argument which arguably allegaterial adversitys his complaint
that
the agency’s managers create[d] confusion over documentation
such[that] the supervisor told me [that | would] have to dogjaf]
progress notes over again because they are not suppose[d] to be
related to the clients’ goals. [One month later], she told me [the
opposite, that] the notes [were] supposed to be relatibe oals.
Docket No. lat 56. Plaintiff's testimony appears to explain these client notes agswkaation

of his twicea-month meetings with his clients and, according to Plaintiff, it thkes

approximately ten minutes to write a progress natecket No. 471 at 163, 165.As Plaintiff

has hacanywhere from twentgight to fortyeight clients, this means that Plaintiff would have
had to rewrite at most ninesx client notes for the month in question which, by his estimation,

would have taken hirapproximately three workdays to completd.; Docket No. 491 (stating

that Plaintiff presently has forty eight clients).

Then, e March 20, 2015, Plaintiff filed document with the Court which | view as
related to the@rogressote issugshowing thaSupervisor Momperousse sent him a memo
early March 2015tating thashe had revieweRlaintiff's client filesand found that thirtghree

out of forty-eightwere missing requirefibrms. Docket No. 491. Supervisor Momperousse

Hibbertarising fom the same incident such that a claim of disparatertezdtwould be difficult
to make.

“ Plaintiff testified that his June 2012 performance bawas smallethan his ceworkers’
bonusesbut he offers no proof of that fact other than to sayttisateworkers told hinthat

they received larger bonuseBocket No. 471 at 167. This is inadmissible hearsay introduced
for the truth of the matter asserted. Furthermore, Plaintiff testletdevery employee’s
performance bonus was discretionang tied to their performance evaluatidd. at 295.
Relevant evidence to determine whether this amounts to an adverse emplagtanvould
therefore require not just documentation of the compaesi@oyees’ bonuses but also the
performance evaluiains which justified those bonuses. None of this is inr¢lerd.

73




memo instruetd Plaintiff that shewasgranting himtwelve working days tget the client files in
order. Id.

According to Plaintiff, Supervisor Momperouss®arch 20, 201%nemois “sabotage,”
explaining that his fortgight clients are many more than the thidiywhich he is usually
responsible.ld. Plaintiff alleges that Bfendanhas therefore inappropriately raised his
workload without also giving him a raiséd. Plaintiff suggests that if Defendant would pay him
to come in on Saturday, that would comgate him for the extra workd. Thisargument may
be related to Plaintiff's complaints elsewhere that he'loasturnout of productiordue to
chronic stressbccasioned by the unlawful discrimination, harassraedtretaliation he has
suffered. Docke No. 31at 4™ Taking all of these claims togeth@aintiff's argument
effectively appears to be that Defendant givies too much work that he cannot complete,
which | understand asaaimthat Defendant’s adverse employment action againsitfas to
subject him to overworgiven his current salaff

Althoughit is conceivable thatasticularly severe overworgould constitute a materially
adverse employment action, for example, if an employer set an employee iiptortéer to
concocta justification to firehim or herso that the employer could hide that the termination was
actually motivated by the employee’s race, religion, sex, natiormahpdisability, age or

membership in another class of persons protected untieamaploymendiscrimination law,

“ Plaintiff's claim that he underperforms due to stress may also be hishaayicipating and
responding to a defense argument that, if the Cours fimdadverse employmentiact it is
because of Plaintiff’'s poor work performance. As | do not find treah#ff has suffered any
adverse employment action in this cas#p hotreach that question.

2|t should be noted that Plaintiff testified that theaene a time in 2013 when CMVP
McGovern and Supervisor Momperousse approached Plaintiff anthasidey wanted all
SCMs (Mr. Miller and Ms. Nelson included) to increase their caseloBdsket No. 471 at
15354, 161. Again, the fact that Plaintiff coptains about Defendant acts that he admits are
also applied against his-weorkers, this record demonstrates no disparate treatneany of the
protected bases claimed by Plaintiff.
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Plaintiff presents no evidence here that even vaguely suggests thaddd¢fisrengaging in

these kinds of manipulation§eeWarner v. Vance€Cooks 956 F. Supp2d 129, 170 (D.D.C.

2013) (finding that the fact that employees face overwork duadant positions does not
constitute a materially adverse employment action for the purpo3ésed¥ Il discrimination

claim); Ellis v. Compass Grp. USA, IndNo. 08 Civ. 366 (KFG), 2010 WL 4792668, at *6 (E.D.

Tex. Oct. 18, 2010) (statirthat the plaintiff's argument that she was “routinelyroxarked or
required to handle a heavier workload” than others coofctonstitute an adverse employment

action);King v. SalazarNos. 05 Civ. 0575 (JB) (WDS), 05 Civ. 0997 (JB) (WDS), 2009 WL

1300740, at *6 (D.N.M. Mar. 2, 2009) (stating that the plaintiissumption of additional duties
was not an adverse employment action but acknowledgatgterwork could be materially
adverse under certain condition€n the contrary, Plaintiff's complai that he should receive
more pay to compensate him for having more assignments ismgto{enentrelated

grievance[] amounting to dissatisfaction with his working coos” that “cannot qualify as

[an] adverse employment actiofi[[Ndondiji v. InterPak Inc., 768 F. Supp2d 263, 28681
(D.D.C. 2011)dismissing thelaintiff’'s Title VII discrimination claim based in part on the

allegation that the dehdant “overworked hii); Goodum v. White, No. 03 Civ. 3257 (JN),

2006 WL 566469, at *19 (N.DLW. Mar. 3, 2006) (holding that a “simple increase” in workload
is not enough to show an adverse employment action).

Next, Plaintiff implies that as a result of his and Ms. Hibbert’s {oergn conflict
Supervisor Momperousse’s evaluation of his performavee an adverse employment action
because it was not fair apdoves that it iqer “dream to see [Plaintiff] wrongly fired.Docket

Nos. 417, 4% Even if | were to assume for the sake of argument that Defefailat to

* Plaintiff's discrimination claim that Supervisor Momperousgleo isof Haitian descent, has
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adequately referee Plaintiffdisputes with Ms. Hibberand that thisaused the perpetuation
and escalation of those disputes, the mentidPlaihtiff’s poor communication with his peers on
Supervisor Momperoussgxerformance evaluatigir any of the other performance
evaluationyis not an adverse employment action because therenaéecompanying

negative consequencesVicGrath v. Thomson Reutedo. 10 Civ. 4944 (JSR) (JCR)012

WL 2119112, at *12 (S.D.N.Y. Apr. 30, 2012Qn the contrary, Plaintiff received performance
based bonuses and salary increases without any interrupt addition,it is worth noting that
despite Plaintiff's objections to theerformance evaluationketestified that he viewed his
performance evaluations ggpod/great’except forSupervisoMomperousse’slay 2012

performance evaluatiomvhich had only “one negative thing” with which he disagreDocket

this “dream to see [him] wrongly fired” is confusipgvithoutany attempted explanation for
why Plaintiff believes that Supervisor Momperousse’s actionaris Plaintiff (setting aside
that none of them qualify as materially adverse), are motivated isgramdnatory animus based
upon Plaintiff’'s Haitian origin.lt is not impossible to impute discriminatory animus based on
Haitian origin to Supervisor Momperousse due to her own Haitiatage, although courts have
held that it maynake such a finding more difficult to reacBeeChuang v. T.W. Wang Ingc.

647 F. Supp. 2d 221, 233 (E.D.N.Y. 2009) (“[W]hile it isaclg possible for one member of a
protected class to discriminate against another, a reasonabledctiould be hard pressed to
infer that [the employer], at aggxty-six, developed an agesed animus toward [a [plaintiff]
fourteen years her junior, within four years of hiring himsgeDanzer v. Norden Sys., Ind51
F.3d 50, 55 (2d Cir. 1998) (“Theqgposition that people in a protected category cannot
discriminate against their fellow class members is patently urieefjyaldin any event, it should
be noted that all of Plaintiff's performance evaluations, rastdust Supervisor Momperousse’s,
citedhis problems working collaboratively, as shown by remarés tfPlaintiff] can be more
open to accepting advice from his peeBgtket No. 416 (May 2010 performance evaluation
conducted by Supervisor Yoosuf); Plaintiff's communicatikifiss[with his peers] have been . .
. minimal,”id.; “[a]t times, there is friction among [Plaintiff] and his-ao@rkers and he has
difficulty resolving the conflict(s) when they aris®bcket No. 417 (May 2011 performance
evaluation conducted by CM Director Wefers &wpervisor Momperousse together);
“[Plaintiff] has a difficult time communicating with his peerseetively [and] can also get into
arguments with his eworkers that can affect the tenor of the offidd,; “[Plaintiff] does not . .

. work as a team meber with his ceworkers,”id.; “[Plaintiff] tends to isolate himself from
others at work thus creating tension within the offieg,”and “[Plaintiff] has a difficult time
communicating with his supervisors and peeBxntket No. 418 (May 2012 performiace
evaluation conducted by Supervisor Momperouse alone).
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No. 471 at 16567.**

Plaintiff also appears to characterize CMVP McGovern’g il 2011 inquiry as to
whether he wnted her t@xplore the possibility of his transfer to GOE amdmotion to ICM
with a higher salary as an adverse employment action because he callmioddd” Docket
No. 31. Plaintiff believes that CMVP McGovern'’s offer waseanotion because the promotion
and salary raisgvould haverequiral that he be on probation for six months in the new.post

Docket No. 31Docket No. 4115. CMVP McGovern'’s offer to explore the possibility of a

promotion and salary raise folaintiff is notanadverse employment acti for fourreasons.
First, a promotion to a more important title with an increase in salding exact opposite of the
guintessential adverse employment actidescribed by the Second Circuit as addressexhby
employment discrimination lav.g., “a less important title” or “a demotion evidenced by a
decrease in . . . salaryRaspardp770 F.3dat126. Secondjt wascompany policy that

promotedemployes are on probation f@ix months in their new pgddocket No. 4115, and

compliance with coany policy is not an adverse employment acseela Marcq 118 F.
Supp.2d at320. Third, Plaintiff was shown the company policy during depositad, when
asked if reading it helped him to “understand why [CMVP Me&n] explained to you that if
you accepted that promotion you would be required to servelmponary period?,” Plaintiff

responded, “Now, after reading this, | understariddcket No. 471 at 247. Finally, even

assumingarguendothat tying probation to a promotion could under seimaimstance be

considered advers&MVP McGoverntook no action against Plaintiff; instead, stsed

* Plaintiff testified that as a result of the “one negative thing” on tag BD12 performance
evaluation, he received less money than other employees in his @aréertvonus. Docket No.
47-1 & 166. According to Plaintiff, he knew this because “ttadly, they talk, they talk.d. at
167. However, the record has no evidence, other than Hlaiatifision to inadmissible
hearsay, that there was any disparate treatment.
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Plaintiff if he wantedad explore promotion to a more important title and an increasalany,

and Plaintiffmade a choice to decline the offérSeeHill v. Pharmacia & Upjohn Co67 F.

App’x 277, 28182 (6th Cir. 2003) (holding that the plaintiff did noffsu an adverse
employment action due to his employer’s failure to hire far a particular position because the
plaintiff chose to take a diffent position while the first position was still opeddhnson v.
Runyon 137 F.3d 1081, 1082 (8th Cir. 1998) (holding that thenpff did not suffer an adverse
employment action on the basis of his employer’s failorfgire him for a newly created gibon
because, when his employer told the plaintiff that the eyepldid not intend to hire the plaintiff
for the job, the plaintiff chose to take an early retirement and remaveselhfrom the running

altogether)Dove v. United Parcel Serv., In@12 F. Supp2d 353, 360 (M.D.N.C. 2012)

(finding without merit the plaintiff's complaint that hisute assignment in a higirime area
was an adverse employment action because the plbicltifbr that particular route).

Finally, Plaintiffs Complaint dégessome scheduling issues; for example,some
unknown date,[CM Director Wefers] came onsite and said [that] everyone [wasjosepg] to
clock in not before 9:00 a.m. and [to] clock out at 5:08.p Docket No. lat 56. However,
Plaintiff claimsthat no onether than hel®ows up at 9:00 a.m. “and it is okay for management.”

Id. This is not an adverse employment action, eitheklthough Plaintiff's allegation of lax

enforcement of a policy which he personally takes velgggly can understatably be the

* Plaintiff declined the offer becaus$e worried thaif he were placed on probationary status,
Defendant could more easily fire hirDocket No. 4114; Docket No. 43] 49; Docket No. 4B

1 38. Whatever Plaintiff's reason for choosing not to puise®ffer, the promotion inquiry was
not a demotiomecause ultimately, Plaintiff's position and the termd eonditions of his
employment remained unchanged, and he received pay increases.

6 Assumingarguendothat it is true that Plaintiff faithfully adheres t@t8:00 a.m. to 5:00 p.m.
work schedule better than his-aorkers, this does no¢énd toshow that management treats him
differently than his cevorkers(that would require evidence relating to how manageimast
disciplined Plaintiff when he fails to corypwith his schedule as compared against relevant
information about similarly situated -aorker discipline, which the record does not contain)
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source of frustration, CM Director Wefers'’s requirement Biaintiff clock in on time and work
eight hours not an adverse employment action becapseting for work on time and working a
scheduled number of hours does not represent a rialbt@dverse change[] in the terms and

conditions of employment.Millea v. MetraNorth Ry. Co, 658 F.3d 154, 1H(2d Cir. 2011).

For example,n Walder v. White Plains &ard ofEducation 738 F. Supp2d 483, 498 (S.D.N.Y.

2010), thecourtdismissed a plaintiff's sex discrimination claim on summary judgrecause
her allegation that her employer refused to allow her the later starstierequested was not a
materially adverse employment action.

Relatedly, Plaintifs February 8, 2014 letter complains that Defendhas not given
him a flexible schedule in order to pursue a master’'s de@eeket No. 31 Plaintiff testified
that he mentioned his interest in studying fonaster's degree in social waik VPO Holman,
who was'very open, very nice, very supportive,” with the idea tm@awould do it through a

collaboration between Defendant and Hunter Collddacket No. 471 at 44. However,

Plaintiff testified thatvhenhe sent a form to Defendant regarding the pt@nevegot a
responseld. at 43. The recordontains no further informatiomlthough relevant information
would include: whether there are eligibility requiremdntsthe program (or whether all
employees at all levels of employment are guaranteed patiariy; whether there are limits to
the numbers of employees who may participate in a caleedaignd whether applicants are
processed on a firstome, firstserve basis), etc. On the record as it stands, Plaintiff's claim
aboutthe master’s program &mmed does not qualify as an adverse employment dunticese
it does not address whether and to what extent it is a part of employeg&rgation package

or that he was treated differently from anyone.&fse

*" Plaintiff testified that Ms. Nelson got a flexible schedule for aterés degree but he did not
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d. Defendant’'s Summary Judgmet Motion Relating To Plaintiff's
Retaliation Claims Is Granted Because The Record Does NolaRsibly
Support That Defendant Took Any Cognizable Adverse Action Against
Plaintiff For Engaging In A Protected Activity
“The antiretaliation provision [of Titl¥1l and the ADEA prevents] an employer from
interfering (through retaliation) with an employee’s efforts to secauaglwance enforcement of
the [law’s] basic guaranteesBurlington N., 548 U.S. at 63. “To establispranafaciecase of
retaliation . . . [a plaintiff is] obligated to demonstrate that: (&)vshs engaged in a [protected
activity]; (2) her employer was aware of her participatiorhgngrotected activity; (3) the

employer took adverse action against her; and (4) a causal conreegtied between the

protected activity and the adverse actiodann Kwan v. Andalex Group LL(37 F.3d 834,

850 (2d Cir. 2013)McMenemy v. City of Rocheste?41 F.3d 279, 2883 (2d Cir. 2001).

I. The RecordDoes NotSupport A Finding Of Causal Connection
On Most Of Plaintiff's Retaliation Claims

One problem with the majority of Plaintiff's retaliation claimshattthe record does not
plausibly support a causal connection between Plampifbtected activity and an allegedly
retaliatory act. “[A] plainff making a retaliation claim under [Title VII or the ADEA] must
establish that his or her protected activity was aftanutause of the alleged adverse action by the

employer.” Univ. of Texas Sw. Med. Ctr. v. NassaB3 S. Ct. 2517, 2534 (2013geWolf v.

Time Warner, Ing.548 F. App’x 693, 696 (2d Cir. Dec. 19, 2013) (applyingNassarbut-for

know if the master’s program was the same as the one for which he apeliegponsored by
Defendant.Docket No. 471 at 44. This particular statement does not tend to establish whether
the educationelated flexible schedule issue is an adverse employmgohalf anything, the
statement is relevant whether the record supportsiaference of discriminatiothrough

disparate treatment based on national origin or &gmvever, it does not establish anything in
thatregardbecause the record providesinfmrmation about the national origin and age of other
similar-situated employees (not just Ms. Nelson, assuming that she iargmaituated to

Plaintiff, which has not been established) working fofeddant who have been granted
educationrelated fleible schedules.
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cause” standard in the context of an ADEA retaliation claimZaimn Kwan v. Andalex G&up

LLC, 737 F.3d 834, 845 (2d Cir. 2013), the Second Circuit theldthe bufor retaliation
causation standard allows a plaintiff “to demonstratsaton at thg@rimafacie stage on
summary judgment or at trial indirectly through temporal proxifity.

A reasonable jury could not conclude from this record tret#f would not have
suffered the complaineof acts “but for” the fact that Plaintiff complained to Defendant for the
following reasons. The following chart summarizes thesdatewhich Plaintiff complained
about Ms. Hibbert’s and Mr. Miller's harassmiend discrimination and the dates on which

Plaintiff suffered alleged adverse employment actions:
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Nature of
Harassment or
Discrimination

Date of Harassment
or Discrimination

Nature of Allegedly
Retaliatory Adverse
Act

Date of Allegedly
Retaliatory Adverse
Act

The “old Haitian”
insult and the
excursion exclusion

September 2010

The failure to

retroactively apply the

two-yearanniversary

D

March 2011

salary raise.
The telephone June 15, 2011 The issuance of the | July 2011
disputes, the family Performance

conversation remark
and the “[w]e will
shootyou out of here”
remark

Correction Notice and
CMVP McGovern’s
promotion inquiry

Filing the EEO charge

July 2011

The clientprogress
note confusion

The record does not
indicate when this
occurred.

The second telephong
dispute and the client
sister dispute

August 12, 2011

The instruction to
arrive on time

The record does not
indicate when this
occurred.

The papesshredder
dispute

October 12, 2011

The failure to provide
a flexible schedule to
accommodte the
pursuit of a Master’'s
Degree

The record does not
indicate when this
occurred.

The holepunch litter
dispute

November 9, 2011

Supervisor
Momperousse’s
memo directing
Plaintiff to update
client files

March 2015

Filing the instant

action

January R12

It should be noted that generally, Plaintiff does not allgd has not testified that any of the

events in the thirdNature of Allegedly Retaliatory Adverse Actblumn would not have

occurred “but for” Plaintiff's complaint to Defendant regaglany of the alleged adverse

actions in the first columnDocket Nos. 1, 31, 44. The lone exception is the cjeogressnote

confusion, which Plaintiff testified was “pressure” tRafendant imposed upon him due to his

complaints.Docket No. 471 & 28991. | again assume that Plaintiff would consider Superviso

Momperousse’s March 2015 memo similar pressixecket No. 49 However, the record is
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silent as to when the clieptogresaote confusion occurred. As a result, there is no
informationabout its temporal proximity to any of Plaintiff's protected actitiitgt could

establish a genuine issue of fact as to whether it is causally cedn8eeWatson v. Geithner

Nos. 09 Civ. 6624 (HBP), 10 Civ. 3948 (HBP) & 10 Civ. 7282 (HE2R)L3 WL 520932, at

*15 (S.D.N.Y. Sept. 27, 2013) (“Plaintiff has not demoaigtd any temporal proximity between
any of her EEO complaints and the allegedly adverse ac)ioW¥ith respect to Supervisor
Momperousse’s March 2015 memo, it was issued roughly yless after Plaintiff's most

recent protected activityrthe filing of this lawsuit.SeeClark Cnty. Sch. Dist. v. Breedeb32

U.S. 268, 274 (2001) (“Action taken (as here) 20 months latgyests, by itself, no causality at

all.”); Burkybile v. Bd. of Edua., 411 F.3d 306, 314 (2d Cir. 2005) (finding a -gear delay

between protected activity and retaliation was insufficient to ksttatausation when the
defendants had investigated the plaintiff's concerns).

Similarly, the record surrounding CM Directd/efers’s instruction that all SCMs report
for work on time and Defendant’s alleged failure to accontate Plaintiff's wish to study for a
Master’s Degree cannot support a causal connection because, likerihprolgressnote
confusion, the record islent as to when those events occurred.

Next, the record does not permit a plausible conclusion that thagtesalary raise
issue would not have arisen “but for” Plaintiff's Septemb010 complaint about the September
2010 remarks based on temporal proximity alone becausaspired nearly six months later
and, “[ijn the Second Circuit, district courts have d¢stemitly held that the passage of two to
three months between the protected activity and the adverse employmentdaesaot allow

for an inference of causation” to makpranafaciecase.Hahn v. Bank of Am. In¢No. 12

Civ. 4151 (DF)2014 WL 1285421, at *18 (S.D.N.Y. Mar. 31, 2014) (finding tHankeks
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between the plaintiff's complaint and her terminattovithout more, . . .8 too long to
constitute evidence capable of sustaining [the pl&sjtiburden to establish a causal

connection”) (citingMurray v. Visiting Nurse Servs. of N.Y., 528 F. Supp. 257, 275.(6

2007), for its collection of cases).

That leaves for tempal-proximity analysis whether the Performance Correction Notice
and the promotion inquiry (both July 2011) would have ocduibat for” Plaintiff's June 2011
complaint. Here, the temporal proximity of the Performance Cavreblotice and the
promotion inquiry—approximately three to four weekss sufficiently close to support@ima
faciecausal connectioff

ii. The RecordDoes NotSupport That Any Of The Complained Of
Conduct Is An Actionable Adverse Retaliatory Act

AssumingarguendothatPlaintiff could establish a causal connection betwesn hi
protected activity andny or all ofDefendant’s allegetetaliatoryacts(and not just the
Performance Correction Notice and the promotion inguiRigintiff does not presentoima
facieretaliation claim bemusenoneof thealleged actsisesto the level of actionable adverse
retaliatory actiongs a matter of law.

At the outset, it should be noted that the definition of a materiallgrae\action in the
retaliation context is not coterminous with the definition in diseranonclaims Actions that
are “materially adverse” for the purposes of a plaintgfisnafacie case of retaliation are those
that are “harmful to the point that they could well disiia reasonable worker from making or

suppoting a charge of discriminatidn.Hicks v. Baines593 F.3d 159, 162 (2d Cir. 2010)

(quotation & citation omitted)This is a lower threshold than in the discrimination egnt

8 A jury would have evidence thtite Performance Correction Notice was also issued to Ms.
Hibbert and would be entitled to interpret that fact as relevant to thep@teness of a causal
connection inference based solely upon temipmroximity.
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Even with that lower threshold in mind, the recehibws that theomplainedof acts
cannotsupport Plaintiff's retaliation claims because they are objegtit@b trivial” to dissuade

a reasonable worker from making or supporting a discatiin @mplaint Hicks v. Rubin 6 F.

App’x 70, 72 (2d Cir. Mar. 20, 20013eeWright v. Monroe Cmty. Hosp.No. 09 Civ. 6593

(MAT), 2011 WL 3236224, at *7 (W.D.N.Y. July 28, 2014ifd, 493 F. App’x 233 (2d Cir.
2012)(stating that[e]mployee investigations, unwanted scrutiny from supervjsord negative
performance evaluations withcattendant negative results or deprivation of
position/opportunity, do not sufficiently constitute adverse eymknt actions” in a Title VII
retaliation casg seeSectionlll.c.ii., supra

BecausdPlaintiff testified athis deposition that hisetaliation claim principally rested
uponSupervisor Momgrousse’s “pressure” on him to-d® the client progress notdhis

allegation of retaliatory overwork merits specific discussibncket No. 471 at 28991. lagain

assume Plaintiff would say that Supervistomperousse’s March 2015 memo falls into this
same categoryDocket No. 49

The SecondCircuit has recognized thatcreasing an employee’s workload may be an
adverse action for the purposes of a retaliation claim if the increlsavily dispropdionate to

those similarly situatedSee Torres v. Pisanall6 F.3d 625, 640 (2d Cir. 1997here,Plaintiff

does not allege artierecorddoes not demonstrate a disproportionate increase ofifflain
workload as compared to his colleaguPkintiff testified that management announced in 2013
that everySCM in Plaintiff’'s departmenwould experience an increase in their client load.

Docket No. 471 at 15355. As for the client progressote issue, Plaintiff's testimony cast it as a

misunderstandip for which Supervisor Momperousse later “apologized, she saig’s Id. at

280. In brief, Supervisor Momperousse first instructed Plaintif@ite his clients’ progress
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according to the clients’ sedtated goals; later, Supervisor Momperousse aBlkadtiff why he
was not rating his clients’ progress according to the reality ofligm@s goals which would
have required reloing them; when Plaintiff reminded Supervisor Mompeseus their original
conversation, Supervisor Momperousse remembaearécppologized.ld. at 27980. Taken
together, Plaintiff's description of the overwork he sufferedasiththe case of the progress
notes, t was the result of office confusi@md was immediately corrected when brought to
Supervisor Momperousseattentionand in the case of the increased client load, it was a

management actiomposed uponlBSCMs equallysuch thait is devoid ofany plausible

retaliatory motive.SeeAuBuchon v. Geithner743 F.3d 638645 (8th Cir. 2014) (affirming
summary judgment for the defendantthe plaintiff's Title VII retaliation claim becaugater

alia, the plaintiff’'s evidence that the defendant accelerated his work gesdind assigned extra
work “fail[ed] to rise to the level of unlawful retaliation becailsey constitute ‘petty slights or

minor annoyances that often take place at work laadall employees experience™) (citing

Burlington N, 548 U.S. at 68)Peters v. WaMart Stores East, L12 F. App’x 622, 627 (7th
Cir. 2013) (holding that “additional work assignments” are ‘fvathout more, materially

adverse [retaliatory] employmeactiors” under Title VII); Mutts v. Southern Connecticut State

Univ., 242 F. App’x 725, 727 (2d Cir. June 15, 2007) (affirming theidistourt’s dismissal of
the plaintiff's retaliation claim because it was not an actionaialerial adverse action assign

“her an increased workload due to hiring freezeStwards v. Nat'l Vision, In¢.946 F. Supp.

2d 1153, 1175 (N.D. Ala. 2013) (holding that “[b]eing asked tfop@ additional work is not a
materially adverse employment action” for the purpadesTitle VII retaliation claim).

Delgado v. Triborough Bridge & Tunnel Auth., 485 F. Supp. 2d 463(S.D.N.Y. 2007)

(finding that the retaliation plaintiff ‘s allegedly ireased workload was not an actionable
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adverse employment action when she hatdpteaded any facts that demonstrated that her
workload was heavily disproportionate to anyone in her riieeat)

In sum,the record does not plausibly support Plaintifiige VIl and ADEA retaliation
claim because thenly evidence ofiny plausibleausal connectiorsilimited to the Performance
Correction Notice and the promotion inquiryhe record does not support that any of the
alleged actare actionablenaterially adverse retaliatory acts (the Performance CorrectioceNot
and the promotion inquiry itkeded) as a matter of law, such that Plaintiff's retaliation claim
presents no genuine issue of material fact for a jury to decide.

V. Conclusion

In light of the foregoing, | conclude that the record of thigoaatannot sustaiprima
facieTitle VII or ADEA hostile work environmentlaims seeSectiors Il.b.ii.1 & lll.c.i.;
discriminationclaims,seeSectiors lll.b.ii.2. & Ill.c.ii. ; and retaliation claimseeSectionlll.d.
Plaintiff's Title VIl and ADEA hostile work environment and dischration clams fail because
the record lacks evidence permitting a reasonable juipdaah inference of discrimination on
the basis of national origin and age, sufficiently severe andgeevaarassment and materially
adverse employment actions. Planitiff's Title VIl and ADEA retadiatclaims fail because the
record lacks evidence permitting a reasonable jury to find an advepéeyement action and, at
least with respect to certain allegations, protected activity amghtaonnection. As a result, |
grant Defendant’s motiorn its entirety and the Clerk of the Court is ordered to enter judgment
for the Defendant and close this case.

Dated: Brooklyn, New York
March 31, 2015

NVora I Qbanlon

VERA M. SCANLON
United Statedagistrate Judge
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	I. Background
	a. Underlying Facts
	The following factual summary is compiled principally using Defendant’s Rule 56.1 Statement of Facts and supporting exhibits, as Plaintiff failed to submit a responsive Rule 56.1 Statement and exhibits of his own.  Docket No. 43.5F   Instead, Plaintif...
	i. Introductory Synopsis Of The Action And This Motion
	Defendant has employed Plaintiff as a case manager at a residential facility for adults needing a variety of social and health services.6F   Plaintiff and two other case managers tended to their clients out of a small shared office at that residential...
	It is Plaintiff’s position that these incidents together represent his co-workers’ unlawful harassment of him and discrimination against him on the basis of his national origin and age.  Plaintiff imputes the unlawful harassment and discrimination to ...
	It is Defendant’s position that Plaintiff’s problems with his co-workers were nothing more than personality conflicts and that management addressed Plaintiff’s complaints promptly and appropriately.
	ii. The Nature Of Defendant’s Business And Plaintiff’s Employment And Work Responsibilities
	Defendant is a non-profit organization that provides mental health and residential services to individuals in need in four of the five New York City boroughs.  Docket No. 43  1; Docket No. 41-3  4.  Among the services provided are supportive case ma...
	In or around March 2009, Defendant’s Vice President of Operations Marcia Holman (“VPO Holman”) and Case Management Program Coordinator Lanre Yoosuf (“Supervisor Yoosuf”) interviewed Plaintiff for a job at Defendant’s Seaview Manor Supportive Case Mana...
	On March 23, 2009, Plaintiff began working for Defendant as a supportive case manager (“SCM”) at Seaview and, at or around that time, Plaintiff received a copy of Defendant’s EEO policy.  Docket No. 43  4, 9; Docket No. 41-3  10; Docket No. 41-5.  ...
	At all relevant times, Plaintiff’s responsibilities as an SCM at Seaview include, but are not limited to, individually managing the needs of a case load of clients; documenting and recording all services provided to clients; ensuring timely submission...
	iii. Plaintiff’s Supervisors, Co-workers And Work Space
	Supervisor Yoosuf was Plaintiff’s supervisor from March 2009 until in or around April 2011, at which time Kathy Momperousse replaced her (“Supervisor Momperousse”).  Docket No. 43  7-8; Docket No. 41-3  14.  From then until the present day, Supervi...
	Beginning in January 2011 and for all relevant periods after that, Case Management Director Peter Wefers (“CM Director Wefers”) also worked at Seaview.  Docket No. 43  27.  CM Director Wefers was stationed at Seaview in part to help as Supervisor Yoo...
	At all times relevant to this litigation, Plaintiff has worked out of a small rectangular office on the first floor of a residential care facility unaffiliated with Defendant.  Docket No. 43  11; Docket No. 41-3  18.  At all times relevant to this m...
	In or around November 2011, Ms. Hibbert was transferred to a different location, and SCM Giselle Nelson began working in the Far Rockaway location with Plaintiff.  Docket No. 43  14.
	iv. The Alleged Harassment, Discrimination And Retaliation
	1. Plaintiff’s Initial Disputes With Ms. Hibbert And Mr. Miller
	Plaintiff claims that his workplace problems with Ms. Hibbert and Mr. Miller began in or around September 20, 2010, when he complained that Ms. Hibbert and Mr. Miller told him that he was “old, Haitian and [that he] can’t be [a] boss” in the office, a...
	Plaintiff’s opinion of VPO Holman’s intervention in later years varied.  On July 7, 2011, Plaintiff wrote on a Human Resources document that the meeting provided no solution, Docket No. 41-12, and Plaintiff testified that he felt isolation at work in ...
	2. The June 15, 2011 And June 16, 2011 Incidents
	On June 16, 2011, Plaintiff complained to CM Director Wefers and Supervisor Momperousse about a series of events that had allegedly transpired between him and Ms. Hibbert on June 15 and June 16, 2011.12F   Docket No. 43  36.  On June 16, 2011, Superv...
	On June 15th, [Plaintiff] stated that he used [Ms. Hibbert’s] office phone and [Ms. Hibbert] told him not to use her phone.  [Plaintiff] states that [Ms. Hibbert] wiped off the phone with disinfecting products.  She also pushed the computer against [P...
	In the afternoon [Ms. Hibbert’s] father stopped by the office, he said hello and [Plaintiff] waved back.  [Plaintiff] stated that [Ms. Hibbert] told him “don’t speak to my f***ing family.”  [Plaintiff stated that [Ms. Hibbert] told him [“]no one likes...
	On June 16th [Plaintiff] went out for lunch. He states that while he was standing at the bus stop near Beach 47th Street a group of bandits was walking towards him with their hands in their pockets.  [Plaintiff] stated he then took out his cell phone ...
	Docket No. 41-9.  Supervisor Momperousse’s June 16, 2011 email did not mention that Plaintiff alleged discrimination of any kind.  Id.
	According to Plaintiff, CM Director Wefers’s response to Plaintiff’s complaint was to ask him why he didn’t quit and also to instruct him to report the incident to Human Resources.  Docket No. 47-1 at 272, Docket No. 1.  Plaintiff testified that he to...
	3. Defendant Investigated The June 15, 2011 And June 16, 2011 Incidents, Resulting in HR Director Tolle’s June 17, 2011 Summary Report
	Supervisor Momperousse’s email triggered an immediate investigation by Defendant into the alleged June 15, 2011 and June 16, 2011 incidents.  Docket No. 43  38; Docket No. 41-3  32.  On June 17, 2011, Defendant’s Human Resources Director Stephanie ...
	(1) The September 2010 Beginning Of Plaintiff And Ms. Hibbert’s Conflict And Its General Nature
	According to HR Director Tolle’s June 17, 2011 Summary Report, Ms. Hibbert said that her conflict with Plaintiff began in September 2010, when they had a falling out over a trip that they were both scheduled to take with clients.  Id.  On the day of t...
	As a result of the “constant tension” between her and Plaintiff, Ms. Hibbert reported that her morale suffered and that she felt uncomfortable in the office.  Id.  She did not believe that they could continue to work together, but she did not want to ...
	According to HR Director Tolle’s June 17, 2011 Summary Report, Plaintiff stated that things were tense between him and Ms. Hibbert from the very first day they worked together.  Docket No. 41-10.  Plaintiff said that that tension manifested in part in...
	(2) The Telephone Issues
	According to HR Director Tolle’s June 17, 2011 Summary Report, Plaintiff and Ms. Hibbert both confirmed that there were frequent disputes between them relating to the office telephone on Ms. Hibbert’s desk.  Id.  Plaintiff accused Ms. Hibbert of disin...
	Plaintiff complained that Ms. Hibbert would tell him not to use her telephone, which was unfair because Ms. Hibbert would sometimes use his computer.  Id.  Ms. Hibbert wished that Plaintiff would get his own telephone at work because Plaintiff screene...
	In addition, Ms. Hibbert explained that the telephone is a point of dispute in the office because Plaintiff and Ms. Hibbert gave clients contradictory information as to whether clients may use it.  Id.
	(3) Ms. Hibbert’s June 15, 2011 Demand That Plaintiff Not Speak To Her Family
	According to HR Director Tolle’s June 17, 2011 Summary Report, Ms. Hibbert admitted that on June 15, 2011, she told Plaintiff not to speak to her family.  Id.  According to Ms. Hibbert, she did this in response to Plaintiff’s remark to her visiting fa...
	(4) The Alleged June 15, 2011 Threat
	According to HR Director Tolle’s June 17, 2011 Summary Report, Plaintiff said that Ms. Hibbert told him, shortly after Ms. Hibbert told him not to speak to her father, that “[w]e will shoot you out of here.”14F   Id.  Plaintiff alluded to other threa...
	(5) The Alleged June 16, 2011 Attempted Shooting
	According to HR Director Tolle’s June 17, 2011 Summary Report, Plaintiff recounted that, while outside on his lunch break on June 16, 2011, he was near a bus stop near Ms. Hibbert’s sister’s (“Denise Hibbert”) home when a group of young men approache...
	Ms. Hibbert denied making any threats against Plaintiff on June 16, 2011, or at any other time.  Id.
	4. Plaintiff And Ms. Hibbert Were Both Disciplined For Unprofessional Behavior
	HR Director Tolle’s June 17, 2011 Summary Report did not make any conclusions about what, if anything, had happened to Plaintiff when he was out of the office during the alleged June 16, 2011 attempted shooting.  Id.; Docket No. 41-3  34; Docket No 4...
	On July 7, 2011, Plaintiff received his Performance Correction Notice, and on July 12, 2011, Ms. Hibbert received hers.  Docket No. 41-12; Docket No. 41-13.  Each Performance Correction Notice was identical, stating that:
	On Wednesday June 15, 2011[,] you engaged in a verbal dispute with one of your co-workers, . . . over the use of an agency phone.  This altercation was the continuation of various other disputes you have had with [your co-worker].  Despite meeting wit...
	Docket No. 41-12; Docket No. 41-13.  The Performance Correction Notices also provided the following outcomes and consequences:
	Positive:  If you are able to respectfully work together as a team you will maintain your employment with [Defendant].
	Negative:  Failure to follow the above plan will result in further discipline up to, and including termination of employment.
	Scheduled Review Date:  Weekly for the next 6 months.
	Docket No. 41-12; Docket No. 41-13.  Other than the Performance Correction Notice requiring Plaintiff to meet regularly with management for progress discussions, Plaintiff testified that he was not suspended or demoted and that his pay was not decreas...
	The Performance Correction Notices provided an opportunity to Plaintiff and Ms. Hibbert to state their respective positions about the discipline.  Docket No. 41-12.  Plaintiff hand wrote more than two pages of comments in which he provided additional...
	Next, Plaintiff’s comments on his Performance Correction Notice appeared to change his description of the gunfire incident.  Id.  Whereas both Supervisor Momperousse’s June 16, 2011 email and HR Director Tolle’s June 17, 2011 Summary Report stated th...
	Third, Plaintiff’s comments on his Performance Correction Notice mentioned an incident that occurred in the year 2010 which Plaintiff believed Defendant’s management had handled incorrectly.  Id.  On September 20, 2010, Plaintiff claimed to have repo...
	Finally, Plaintiff’s comments on his Performance Correction Notice concluded with the following remark:  “I am always a victim and because of the bias of [Defendant’s] management against me, co-workers treat me as [a] nobody as they always sa[y] I am...
	5. Defendant Offered Plaintiff A Transfer To GOE With A Salary Increase, And Plaintiff Declined The Offer
	Plaintiff testified that he was not demoted, not suspended and did not receive a salary decrease contemporaneous with the Performance Correction Notice.  Docket No. 47-1 at 195.  On July 11, 2011, Plaintiff had a meeting relating to the Performance Co...
	According to Supervisor Momperousse’s July 11, 2011 Meeting Notes, Plaintiff said that the transfer would be “like a demotion” if it were only for an SCM position.  Id.  Plaintiff indicated that his travel time to and from GOE would be similar to his ...
	According to Supervisor Momperousse’s July 11, 2011 Meeting Notes, in response to Plaintiff’s statement that he would only consider a transfer if he also received a promotion and a raise, CMVP McGovern stated that she might have an Intensive Case Mana...
	CMVP McGovern said that she would seek official approval so that Plaintiff could move forward to an interview for an ICM position at GOE, although she reminded him that any new agency position involved a six-month period of probation, with a three-mon...
	Finally, according to Supervisor Momperousse’s July 11, 2011 Meeting Notes, Plaintiff protested that if he were to be placed on probationary status, it would make it easier for Defendant to fire him.  Docket No. 41-14.  As a result of this concern, ...
	6. Plaintiff And Ms. Hibbert’s August 12, 2011 Dispute  Regarding A Telephone Call From Ms. Hibbert’s Sister And Ms. Hibbert Answering A Question Posed By The Sister Of One Of Plaintiff’s Clients
	On August 12, 2011, Plaintiff complained to Supervisor Momperousse that Ms. Hibbert had begun her “BS” again.  Docket No. 41-16.  For example, Plaintiff was offended that Ms. Hibbert continued to sanitize the phone.  Docket No. 43  50.  Supervisor Mo...
	(1) Ms. Hibbert’s Request That Plaintiff Pass Her A Telephone Call From Her Sister
	According to Supervisor Momperousse’s August 12, 2011 Investigation Notes, Plaintiff said that the August 12, 2011 incident began when Ms. Hibbert “ordered” him to give her the telephone if her sister called.  Docket No. 41-3  40; Docket No. 41-16.  ...
	According to Supervisor Momperousse’s August 12, 2011 Investigation Notes, Ms. Hibbert explained that her sister was in the late stages of a pregnancy, and Ms. Hibbert did not have her cellular telephone with her on the day in question, which is why s...
	After considering both Plaintiff’s and Ms. Hibbert’s version of events about the telephone, Supervisor Momperousse’s August 12, 2011 Investigation Notes concluded that, as no one else was in the office at the time the conversation took place, “it is u...
	(2) Ms. Hibbert’s Meeting With The Sister Of One Of Plaintiff’s Clients
	Next, according to Supervisor Momperousse’s August 12, 2011 Investigation Notes, Plaintiff complained that Ms. Hibbert answered a question for the sister of one of Plaintiff’s clients regarding transportation of the client for a home visit.  Id.; Dock...
	Plaintiff explained that the client’s sister asked for Ms. Hibbert by name, and Supervisor Momperousse asked why Plaintiff had not simply interjected in order to handle the inquiry himself.  Id.  Plaintiff responded that if the shoe had been on the ot...
	According to Supervisor Momperousse’s August 12, 2011 Investigation Notes, Ms. Hibbert said that when the client’s sister appeared at the office and asked for Ms. Hibbert by name, she “did not know how she knew my name.”  Id.  Ms. Hibbert “thought [th...
	Supervisor Momperousse’s August 12, 2011 Investigation Notes concluded that Plaintiff felt undermined by Ms. Hibbert’s handling of Plaintiff’s client’s issue.  Id.  Supervisor Momperousse told Plaintiff that going forward, the office required a client...
	7. Plaintiff And Ms. Hibbert’s October 12, 2011 Dispute Regarding Who Should Have Moved Ms. Hibbert’s Purse From The Paper Shredder So That Plaintiff Could Use It
	On October 12, 2011, Plaintiff and Ms. Hibbert had yet another argument.  This time, Plaintiff wanted to use the office paper shredder, but he found that Ms. Hibbert’s personal bag was on top of it.  Docket No. 41-17; Docket No. 41-3  40.  Plaintiff ...
	According to Supervisor Momperousse’s October 12, 2011 Email Summary Report, Ms. Hibbert told Plaintiff that if he asked her to move the bag, she would.  Id.  Plaintiff then told Ms. Hibbert to move the bag “now,” and Ms. Hibbert refused.  Id.  At tha...
	8. Plaintiff’s November 9, 2011 Hole-Punch Litter Dispute With Ms. Hibbert And Mr. Miller
	On November 9, 2011, Plaintiff arrived at work to find little paper circles from a hole puncher on his desk and chair.  Docket No. 41-18.  Plaintiff confronted Ms. Hibbert and Mr. Miller and asked them whether they were responsible.  Id.; Docket No. 4...
	According to Supervisor Momperousse’s November 9, 2011 Email Summary Report, Plaintiff said that Ms. Hibbert and Mr. Miller both denied involvement, and that Mr. Miller told the Plaintiff that “[n]o one likes you here, not one person at Seaview likes ...
	In his conversation with Supervisor Momperousse, Plaintiff compared his plight at Seaview to the religious persecution suffered by Jewish people in Hitler-era Germany and in modern-day Iran, although Supervisor Momperousse’s November 9, 2011 Email Sum...
	Plaintiff told Supervisor Momperousse that Mr. Miller approached him later and apologized for his earlier outburst.  Id.  Mr. Miller said that he would clean up the paper circles as a peace offering, but Plaintiff complained to Supervisor Momperousse ...
	According to Supervisor Momperousse’s November 9, 2011 Email Summary Report, when Supervisor Momperousse asked Mr. Miller and Ms. Hibbert for their versions of the story, Mr. Miller denied saying that no one at Seaview liked Plaintiff.  Id.  As for th...
	Supervisor Momperousse’s November 9, 2011 Email Summary Report concluded by noting that Supervisor Momperousse cleaned up the paper circles herself, and Plaintiff stated that his personal investigation was closed because Mr. Miller had apologized.  Id...
	9. Plaintiff’s November 14, 2011 Meeting With CMVP McGovern
	On November 14, 2011, in the aftermath of the hole-punch incident, CMVP McGovern met with Plaintiff.  Docket No. 43  57; Docket No. 41-3  41.  Supervisor Momperousse was present during this meeting, took notes and emailed them to CMVP McGovern after...
	According to Supervisor Momperousse’s November 14, 2011 Meeting Notes, CMVP McGovern asked Plaintiff if he wished to file a formal complaint over the hole punch incident, and Plaintiff said he did not, because Mr. Miller apologized to him.  Id.
	CMVP McGovern then reminded Plaintiff that in the future, if a similar incident occurred, Plaintiff had to file a complaint immediately in lieu of investigating it himself.  Id.  According to Supervisor Momperousse’s November 14, 2011 Meeting Notes, C...
	10. Defendant Transferred Ms. Hibbert To Another Work Location
	On or around November 15, 2011, Defendant’s management determined that the working relationship between Plaintiff and Ms. Hibbert could not be repaired, and on that date, Defendant transferred Ms. Hibbert to the Bronx Blended Case Management Program i...
	11. Plaintiff Files EEOC Charges

	In or around July 2011, Plaintiff filed charges of discrimination under Title VII and the ADEA with the EEOC.  Docket No. 43  63; Docket No. 41-21 (copy of the Notice of Charge of Discrimination sent to Defendant to the attention of HR Director Tolle...
	On November 7, 2011, EEOC issued a Dismissal and Notice of Right to Sue.  Docket No. 43  65.
	v. Plaintiff’s Starting Salary And Bi-Annual Salary Increases, Annual Performance Reviews And Annual Performance Bonuses, And Holiday Bonuses
	1. Plaintiff’s Starting Salary And Bi-Annual Salary Increases
	When Plaintiff began working for Defendant on March 23, 2009, his salary was $32,000.00 per year.  Docket No. 43  15; Docket No. 41-3  20.  Plaintiff has since received bi-yearly salary increases.  Docket No. 43  16; Docket No. 41-3  21.
	For example, in 2011, when Plaintiff celebrated his two-year anniversary working for Defendant, his salary rose 5% to approximately $33,600.00 annually.  Docket No. 43  16; Docket No. 41-20.  The salary increase marking Plaintiff’s two-year anniversa...
	Next, in March 2013 (after Plaintiff’s discrimination complaints, EEOC charge and this lawsuit), Plaintiff’s salary rose another 5% to approximately $35,280.00 annually.  Docket No. 43  16; Docket No. 41-3  21.
	2. Plaintiff’s 2010, 2011 And 2012 Annual Performance Evaluations And 2011, 2012 And 2013 Annual Performance Bonuses
	Defendant’s policy and practice is to give SCMs like Plaintiff annual performance evaluations.  Docket No. 43  19.  An SCM’s Supervisor conducts the annual performance evaluation with oversight from the Human Resources Department and other members of...
	In addition, Defendant gives annual bonuses tied to its employees’ performances, typically in June of each calendar year.  Defendant gave such annual performance bonuses to Plaintiff on June 24, 2011; June 22, 2012; and on some unidentified date in Ju...
	When Plaintiff testified about the performance evaluations he received relating to his work as an SCM for Defendant, he stated that he generally viewed them as “good/great” but that in May 2012 Supervisor Momperousse said “one negative thing.”  Docket...
	hard to say, “Oh Jean Paul.  I don’t see anything wrong [with] you.  I cannot give you [the highest mark], I cannot give you that, even though there is nothing [wrong].”  [B]ut [the supervisor] will have to add something [even though] there was clearl...
	Id. at 174.  “I’m a four person, I am supposed to get a four always.”  Id. at 188.
	(1) Plaintiff’s May 2010 Performance Evaluation And June 2010 Performance Bonus
	In May 2010, Supervisor Yoosuf gave Plaintiff his first performance evaluation, for the period June 2009 through May 2010.  Docket No. 43  23; Docket No. 41-3  26.  Supervisor Yoosuf indicated in that evaluation that “[Plaintiff] can be more open to...
	The record does not indicate whether Plaintiff received a performance bonus in June 2010 (June is the month in which these bonuses are historically awarded).  Assuming arguendo,  that the record’s silence on this point means that Plaintiff did not re...
	(2) Plaintiff’s May 2011 Performance Evaluation And June 2011 Performance Bonus
	In May 2011, CM Director Wefers and Supervisor Momperousse jointly gave Plaintiff his second performance evaluation, for the period May 2010 through May 2011.  Docket No. 41-7; Docket No. 41-3  27.  CM Director Wefers and Supervisor Momperousse colla...
	On June 24, 2011, Plaintiff received an annual performance bonus.  Docket No. 43  17-19; Docket No. 41-3  22-24, 49; Docket No. 41-21.
	(3) Plaintiff’s May 2012 Performance Evaluation And June 2012 Performance Bonus
	In May 2012, Supervisor Momperousse gave Plaintiff his third performance evaluation, for the period May 2011 through May 2012.  Docket No. 41-8; Docket No. 41-3  30.  Supervisor Momperousse stated that “[Plaintiff] has a difficult time communicating ...
	On June 22, 2012, Plaintiff received an annual performance bonus.21F   Docket No. 43  17-19; Docket No. 41-3  22-24, 49; Docket No. 41-21.22F
	3. Plaintiff’s Annual Holiday Bonuses
	Finally, on December 20, 2011; December 14, 2012; and December 20, 2013, Plaintiff received holiday bonuses.  Docket No. 43  17-19; Docket No. 41-3  22-24, 49; Docket No. 41-21.  Defendant gave all such annual holiday bonuses to Plaintiff after hi...

	b. Procedural History
	On January 23, 2012, Plaintiff filed his Complaint alleging that Defendant violated his rights under Title VII and ADEA.  Docket No. 1.  On April 3, 2012, Defendants answered.  Docket No. 8.
	On November 7, 2012, I held an Initial Conference and set a discovery and pretrial schedule.  Docket Entry 11/8/2012.  On November 30, 2012, Plaintiff moved for a 60-day extension of the discovery schedule.  Docket No. 12.  I granted the motion in par...
	On January 4, March 1, April 8 and June 7, 2013, I held telephone conferences with the Parties and revised the discovery schedule according to the Parties’ requests and Plaintiff’s needs.  Docket No. 1/28/2013; Docket Entry 3/1/2013; Docket Entry 4/16...
	Plaintiff submitted a motion for appointment of pro bono counsel, Docket Nos. 23, 25, but then mooted the motion when he found an attorney named Rony Provincil to represent him, Docket No. 26; Docket Entry 8/8/2013.  During an August 6, 2013 telephone...
	On October 28, 2013, Plaintiff wrote a letter to the Court announcing that Mr. Provincil would not be appearing as his attorney after all.  Docket No. 29.  Plaintiff indicated in that same letter that he wished to continue representing himself pro se,...
	On December 17 and February 20, 2014, I met with the Parties for an in-person and a telephone conference, respectively, and the final discovery schedule was set as well as a summary judgment briefing schedule.  Docket Entry 12/17/2013; Docket Entry 2/...
	Discovery closed on March 18, 2014.  Docket No. 32.
	On April 8, 2014, Defendant requested an adjournment of the summary judgment briefing schedule so that the Parties, with the benefit of completed discovery, could attempt a settlement conference and avoid motion practice.  Docket No. 34.  As a result,...
	On August 7, 2014, Defendant filed its bundled motion for summary judgment.  Defendant’s opening papers included Defendant’s notice of motion, Docket No. 39; summary judgment notice particular to pro se plaintiffs, Docket No. 40; affidavit from counse...
	II. Summary Judgment Legal Standard
	III. Discussion
	a. Plaintiff’s Complaint, Title VII And The ADEA, Generally
	Plaintiff brings his hostile work environment, discrimination and retaliation claims under Title VII and the ADEA, alleging that Defendant harassed and discriminated against him due to his national origin and age, then retaliated against him for compl...
	“Title VII makes it unlawful for an employer ‘to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s . . . nationa...
	Similarly, “[t]he ADEA prohibits employers from refusing to hire, discharging, or otherwise discriminating against an employee with regard to compensation, terms, conditions or privileges of employment because of age.”  Hrisinko v. N.Y.C. Dep’t of Edu...
	b. Defendant’s Summary Judgment Motion Relating To Plaintiff’s National Origin And Age-Based Hostile Work Environment And Discrimination Claims Is Granted Because The Record Does Not Support An Inference Of Discrimination
	i. Law Relating To The Inference-Of-Discrimination Requirement
	ii. The Record Does Not Support A Finding Of An Inference Of Discrimination On Plaintiff’s Title VII Or ADEA Hostile-Work-Environment And Discrimination Claims
	1. The Hostile-Work-Environment Claims
	2. The Discrimination Claims
	c. Assuming, Arguendo, That The Record Could Plausibly Support An Inference Of Discrimination Relating To Plaintiff’s Title VII And ADEA Hostile Work Environment And Discrimination Claims, These Claims Suffer Many Other Deficiencies
	i. Plaintiff’s Hostile Work Environment Claims Fail Because The Alleged Attempted Shooting And The Rest Of The Alleged Incidents Do Not Collectively Constitute A Hostile Work Environment
	1. Law Relating To What Conduct Is Sufficiently Severe And Pervasive To Constitute A Hostile Work Environment
	Hostile work environment claims also require that a plaintiff show that the complained-of “misconduct in the workplace is so severe as to alter the terms and conditions of the plaintiff’s employment.”  Raspardo v. Carlone, 770 F.3d 97, 114 (2d Cir. 20...
	2. The Alleged June 16, 2011 Attempted Shooting Does Not Support Plaintiff’s Hostile Work Environment Claim
	The alleged June 16, 2011 attempted shooting does not support Plaintiff’s hostile work environment claim.  First, there is insufficient evidence to connect the alleged incident to Ms. Hibbert.  Second, there is no specific basis for imputing the incid...
	(1) The Alleged June 16, 2011 Attempted Shooting Does Not Support Plaintiff’s Hostile Work Environment Claim Because The Admissible Evidence Does Not Support That Ms. Hibbert Was Involved
	The record does not support the conclusion that Ms. Hibbert or any of Plaintiff’s co-workers was involved in the alleged attempted shooting.  In light of the fact that Plaintiff relies upon the alleged attempted shooting as an incident contributing to...
	Plaintiff’s alleged proof that Ms. Hibbert was involved in the alleged attempted shooting begins with the allegation that Ms. Hibbert said “[w]e will shoot you out of here” to Plaintiff the day before the alleged attempted shooting.  Docket No. 41-9; ...
	That leaves Plaintiff’s allegation that he encountered his assailants as they stood on the sidewalk in front of Ms. Hibbert’s sister’s home, which Plaintiff testified is located two blocks from Plaintiff’s office.  Docket No. 41-9; Docket No. 41-10; D...
	Even if Plaintiff could establish the necessary foundation to introduce this fact in evidence at trial, a reasonable jury could not find this lone fact—that the alleged attempted shooting occurred in front of Ms. Hibbert’s sister’s house two blocks fr...
	Additionally, Plaintiff offers no evidence that the men were connected to Ms. Hibbert.  For example, he does not place them in the house; he does not report that he knew of any relationship between Ms. Hibbert and the men; he did not recognize any of ...
	Moreover, despite numerous discovery conferences and communications between the Parties about discovery, Plaintiff did not pursue any such evidence or identify any source for the information, such as a police investigation or a deposition or interroga...
	(2) The Alleged June 16, 2011 Attempted Shooting Does Not Support Plaintiff’s Hostile Work Environment Claims Because There Is No Specific Basis For Imputing The Incident To Defendant
	Assuming, arguendo, that the admissible evidence in the record could support that Ms. Hibbert was involved in the alleged attempted shooting (which I conclude it cannot), there is no specific basis for holding Defendant liable for the alleged attempte...
	A plaintiff who has suffered a hostile work environment at the hands of a co-worker must show that “there is a specific basis for imputing the conduct creating the hostile work environment to the employer” before the employer can be held liable.  Summ...
	Generally, an employer is not liable as a matter of law for harassment resulting “from nonwork-related, off-duty interactions between co-employees because those actions are not part of the work environment.”  See Devlin v. Teachers’ Ins. & Annuity Ass...
	Here, the alleged June 16, 2011 attempted shooting occurred while Plaintiff was on a public sidewalk during his lunch hour and not engaged in work-related duties.  As a result, Defendant cannot be liable as a matter of law for the alleged attempted sh...
	Even if Plaintiff could establish some connection between the alleged attempted shooting on the public sidewalk and the workplace, there still would be no specific basis for imputing the act to Defendant because the record does not show that Defendant...
	The totality of the circumstances plainly do not provide a specific basis for imputing the alleged attempted shooting to Defendant because there is no evidence that Defendant “failed to take appropriate remedial action” in response to Plaintiff’s comp...
	Then, in the days and weeks after the alleged attempted shooting, the totality of the circumstances still do not permit a finding that Defendant failed to take appropriate remedial action.  Defendant enacted a speedy schedule for addressing Plaintiff’...
	(3) The Alleged June 16, 2011 Attempted Shooting Does Not Support The Plaintiff’s Hostile Work Environment Claims Because There Is No “Genuine” Issue Of Material Fact As To Whether It Occurred
	Assuming, arguendo, that the alleged June 16, 2011 attempted shooting could be relevant to Plaintiff’s workplace discrimination claim despite its occurrence off-site while Plaintiff was not working (which I conclude it cannot), that the admissible evi...
	It is well-established that a court “must draw all reasonable inferences in favor of the non-moving party [in summary judgment proceedings, particularly when the non-moving party is pro se], and it may not make credibility determinations or weigh the ...
	[w]hile it is undoubtedly the duty of district courts not to weigh the credibility of the parties at the summary judgment stage, in the rare circumstance where the plaintiff relies almost exclusively on his own testimony, much of which is contradictor...
	Jeffreys, 426 F.3d at 54 (upholding the district court’s grant of summary judgment for the defendants because on the record “[n]o reasonable person would undertake the suspension of disbelief necessary to give credit to the allegations”).
	I conclude that a reasonable jury would have to undertake the kind of “suspension of disbelief” that the Jeffreys plaintiff’s story would have required in order to find that Plaintiff experienced the alleged attempted shooting as he describes it.  Two...
	i. The Plaintiff’s Contradictory Accounts of The Incident Raise A Credibility Problem
	ii. The Record’s Lack Of Corroborating External Evidence
	iii. Conclusion
	3. The Totality Of The Circumstances Do Not Support A Finding That The Alleged Offending Conduct Created A Hostile Work Environment
	(1) The Totality-Of-The-Circumstances Analysis
	i. First Factor: Frequency
	ii. Second Factor: Severity
	iii. Third Factor: Physical Threat Or Humiliation
	iv. Fourth Factor: Unreasonable Interference With Plaintiff’s Work Performance
	Fourth, a reasonable jury could not interpret this record to show that the alleged incidents interfered unreasonably with Plaintiff’s work performance.  In Wesley-Dickson v. Warwick Valley Central School District, 973 F. Supp. 2d 386, 407 (S.D.N.Y. 20...
	It is also important to note that Plaintiff testified that the alleged incidents did not affect his work performance because his annual performance reviews from 2010, 2011 and 2012 were “good/great” and that his supervisors had had to invent any less-...
	I also note that Defendant’s July 2011 offer to explore a promotion for Plaintiff to ICM is uncontradicted evidence that Plaintiff’s job performance had not materially suffered because otherwise, it would not have been reasonable for Defendant to cons...
	v. Fifth Factor: Whether The Alleged Incidents Were Subjectively Hostile
	Finally, as Plaintiff testified that he has suffered emotional distress since 2010 as a result of all of the incidents at issue in this action, I find that a genuine issue of material fact does exist as to whether the alleged incidents affected Plaint...
	vi. Conclusion
	Looking at the five factors of the totality-of-the-circumstances test together, Plaintiff’s Title VII national origin and ADEA hostile work environment claims must be dismissed because the alleged incidents, even if a reasonably jury found them to hav...
	ii. Additional Problems With Plaintiff’s Discrimination Claims
	A plaintiff alleging a Title VII or ADEA claim based upon an employer’s discrete discriminatory act or acts must prove that (1) he belonged to a protected class; (2) he was qualified for the position; (3) he suffered an adverse employment action; and ...
	As I noted in the hostile work environment context, even assuming, arguendo, that Plaintiff’s discrimination claims did not suffer this fatal flaw, they would fail for a different reason, which is that the record does not allege any actionable adverse...

	the agency’s managers create[d] confusion over documentation such [that] the supervisor told me [that I would] have to do [client] progress notes over again because they are not suppose[d] to be related to the clients’ goals.  [One month later], she t...
	Docket No. 1 at 5-6.  Plaintiff’s testimony appears to explain these client notes as documentation of his twice-a-month meetings with his clients and, according to Plaintiff, it takes him approximately ten minutes to write a progress note.  Docket No....
	Then, on March 20, 2015, Plaintiff filed a document with the Court which I view as related to the progress-note issue, showing that Supervisor Momperousse sent him a memo in early March 2015 stating that she had reviewed Plaintiff’s client files and f...
	According to Plaintiff, Supervisor Momperousse’s March 20, 2015 memo is “sabotage,” explaining that his forty-eight clients are many more than the thirty for which he is usually responsible.  Id.  Plaintiff alleges that Defendant has therefore inappr...
	Although it is conceivable that particularly severe overwork could constitute a materially adverse employment action, for example, if an employer set an employee up to fail in order to concoct a justification to fire him or her so that the employer c...
	Next, Plaintiff implies that as a result of his and Ms. Hibbert’s long-term conflict, Supervisor Momperousse’s evaluation of his performance was an adverse employment action because it was not fair and proves that it is her “dream to see [Plaintiff] ...
	Plaintiff also appears to characterize CMVP McGovern’s July 11, 2011 inquiry as to whether he wanted her to explore the possibility of his transfer to GOE and promotion to ICM with a higher salary as an adverse employment action because he calls it a...
	Finally, Plaintiff’s Complaint alleges some scheduling issues; for example, on some unknown date, “[CM Director Wefers] came onsite and said [that] everyone [was] suppose[d] to clock in not before 9:00 a.m. and [to] clock out at 5:00 p.m.”  Docket No...
	Relatedly, Plaintiff’s February 28, 2014 letter complains that Defendant has not given him a flexible schedule in order to pursue a master’s degree.  Docket No. 31.  Plaintiff testified that he mentioned his interest in studying for a master’s degree...
	d. Defendant’s Summary Judgment Motion Relating To Plaintiff’s Retaliation Claims Is Granted Because The Record Does Not Plausibly Support That Defendant Took Any Cognizable Adverse Action Against Plaintiff For Engaging In A Protected Activity
	i. The Record Does Not Support A Finding Of Causal Connection On Most Of Plaintiff’s Retaliation Claims
	ii. The Record Does Not Support That Any Of The Complained Of Conduct Is An Actionable Adverse Retaliatory Act

	IV. Conclusion

