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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
TOMASA M. SANTANA, : MEMORANDUM
: DECISION AND ORDER
Plaintiff, :
: 12 Civ. 0815 (BMC)
-against :
MICHAEL J. ASTRUE, :
COMMISSIONER OF SOCIAL SECURITY, :
Defendant. :
__________________________________________________________ X

COGAN, District Judge.

Plaintiff brings ths action pursuant to the Social Securities Act (“SSA”), 42 U.S.C.
8405(g), seeking review of the Commissioner of Social Secu(if@@mmissioner”)denial of
her claim for disability benefits under Title Il of the SSA and remand ofthien solely forhe
calculation of disability benefits or further proceedin@ibe partiehave each filed a motion for
judgment on the pleadings pursuant to Rule 12(c) of the Federal Rules of Civil Procedure. For
the reasons set forth below, defendant’'s motion is denigdfifi's motion is grantedn part
and denied in part, and tbase is remanddd the ALJ for furtheproceedings in accordance
with this decision.

BACKGROUND

|. Procedural Background
Plaintiff filed a Title 1l application for Social Security Bability benefits in 2006,
alleging that she became disabled on March 5, 2002 after injuring herselpédeof

employment Plaintiff's Title Il application was denied based on a determination that paintif

! Plaintiff also filed a Title XVI claim which waisitially denied on February 28, 2007, tatergranted bythe ALJ
after ahearing heldn January 15, 2010. The Title XVI claim is not at issue.here
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was not disabled on or before December 31, 2005, when her insurance status éxjmedy
request for a hearing was filed. Plaintiff appegmexise with an interpreter before an
Administrative Law Jude. The ALJ issued an unfavorable decision after finding that plaintiff
was not disabled ihin the meaning of thESA

Plaintiff retained council and requested review of the ALJ’s decision by theafsppe
Council. On August 14, 2009, the Appeals Council issued an order remanding the case back to
the ALJ for further proceedingsd permitted plaintiffo produce a 200BIRI of herknee. On
November 30, 2009, the ALJ held a second heamtplaintiff appeared with her attorney and
an interpreter. By Bcision dated January 28, 2010, the ALJ found that plaintiff was not
disabled from March 5, 2002, the alleged onset date, through December 31, 2005, the date
plaintiff was last insured, and denied her Title Il Claim.

Plaintiff appealed the ALJ’s DecisiorThe Appeals Council issued a Notice of Appeals
Council Action on October 27, 201dhich alvisedplaintiff that it intended to confirm the
ALJ’s decision and afforded her the opportunity to submit any new and materialaviden
support of her claim. Plaintiff submitted dtéx dated November 9, 20lib¢cludingthereports
of psychiatristDrs. Robotti and Sultan. On December 20, 2011, the Appeals Catfimoned
the ALJ’s decision. On February 17, 2012, plaintiff filed a complaint seeking this<ourt
review of the final decision of the Commissioner.
Il. Medical and Vocational Evidence

Plaintiff was born on December 29, 1959 in the Dominican Republic. She immigrated to
the United States in 1995 and is currently a resident alien. She has never attended sshool, doe
not speak English, and can speak, but not write, Spanish. She has four children, one of whom

died in 2000. Plaintiff previously woekl as a nanny, a fabric cutter/clothing soded as a



cook at a restaurant. On March 5, 2002, while workm@ cookplaintiff injured her baclafter

picking up a heavy box which weighed more than the usual 20-30 pounds she was required to lift
at her workplace She went to the Emergency RoonsatLuke’'sRoosevelt HospitaCenter

that day for treatmentShe has not worked since March 5, 2002.

On April 8, 2002 plaintiff went to the Orthopedic Clinic at St. Luke’s complaining of
back pain and immobility in her leg3he doctor on call treated her with codeamsl discharged
herwith prescriptions for Flexeril and VicodinThree days lategplaintiff returnedto the
Orthopedt Clinic at St. Luke’s. Aphysical examination revealed spasm, decreased odnge
motion in her entire lumbar spine, a herniated disk, bilateral partial loss ofisenisdhe upper
extremities, and a compression of the lumbar nerve roots. A doctor prescpdiedeliever
and physical therapy. After an additional visit where plaintiff’s motor testingaied full
strength throughouthe physician at the Orthopedic Clinic direcpedintiff to take nonsteroidal
antrinflammatories and to start physicaéthpy. Plaintiff returngto the clinic in late May
2002 where a doctor adviskdr thatshe could return to work as tolerated, but she should avoid
heavy lifting. She could ambulate within normal limits and could toe heel walk with some
difficulty.

Two to three months after her work injuptaintiff began experiencing strong pain in her
right knee. Due to her laavback and knee pain, plaintiff could not sit for more than one to two
hours, she needed to stand up or lie down for three hour intervals throughout the day, and had
difficulty sleeping. In September 2002, plaintiff visitidad Orthopedic Cliniconce again A
physical exam revealed that plaintiff had full strength but had a diffuse atld@ at her
L5/S1 disk level without stenosis anmdld degenerative joint diseas@gain, the doctor on call

advised plaintiff to attendhysical therapy and to continue Celebrex.



On September 18, 2002amtiff began teatment with Dr. Andrew Brown at Downtown
Physical Medicine and Rehabilitatidor her lower back pain. Dr. Brown’s report noted that her
mobility to get on and off the exam table was moderately to maximally impaired emdash
able to dress and undress slowly and with pain. Additionally, Dr. Brown tiaegdlaintiff
complained of lower back pain radiating to plaintiff's feet with numbness, assvploblems
falling asleep and staying asleep due to the pain. Dr. Brown’s diagnosis wadittauma
lumbosacral pain syndrome with radiculitis. Hstesfor everysingle visitfrom November Z,
2002 through July 30, 2004dicatethat plaintiff was*totally disabled. Dr. Brown prescribed
different pain medications throughout this time to resdpeplaintiff's back pain.

On October 6, 2003, plaintiff went to St. Luke’s ER complaimhgevere abdominal
pain A doctor determined she was suffering from gallstoi@@s.months latemplaintiff arrived
at William F. Ryan Community Health Center (“Ryan Center”) complainingpper abdominal
pain and informed the doctor that she was scheduled for gallbladder surgery. Fds latent
plaintiff arrived at the Ryan Center complainioigshortness of breath (dyspneder walking
four to five blocks.

On August 27, 2004, plaintiff was evaluated by Dana Dao at the Ryan Centgho
corcluded that plaintiff's pulmonary function suggested obstruction and plaintiffssstre
echocardiogram was abnormal. Although her L¥&8&s normal, there was trivial tricuspid
regurgitation® Because of plaintiff's chest pains, she underwent outpatediac

catheterization on October 5, 2004. One month later, plaintiff presented again to StHRike’s

2 Left ventricular ejection fraction is the measurement of how much bloodhig pemped out of the left ventricle
with each contraction.

3 Tricuspid regurgitation is a disorder in which the heart’s tricuspidevébes not close properly, causing blood to
flow backward into the right upper heart chamber when the right lower heabehaomtracts.



with complaints of chest pain and shortness of breath. Her blood pressure was normal, but she
was admitted to the medical floor for evaluation. PlHiatblood pressursteadily decreased,
and she was discharged two days later.

Dr. Daocontinued to examine plaintiff periodically through March 20, 2005, during
which time Dr. Dao diagnosed plaintiff with stable hypertension, chimatk painandangna.
Dr. Dao noted irseverakepors that plaintiff suffered from chronic low back pain and that
plaintiff comphkined of right knee pain, dizziness and headaches. In a medical report dated
March 30, 2006, Dr. Dao noted that plaintiff was depressed wiiety andhadextreme sleep
decline to 12 hours per night.

Plaintiff's knee pain increased in early December 28fdshereturned to St. Luke’s
Orthopedic Clinic. Both knees exhibited full range of motion with minimal crepitus ingthie
knee, andnild medial and lateral joint tendernes&.2006 MRI taken at St. Luke’s Hospital
showed a horizontal tear to the medial meniscus, a probable tear of the mediapacisvithe
anterior horn of the lateral meniscus, and degenerative changes of the aréidilage
overlying the patella. A 2008 MRI of plaintiff's knee showed no evidence of tedine afedial
or lateral menisct.

Plaintiff began treatment with DRanielBoccardo, of MB Medical Associates, in May
2006 and continued through May1ZD Plaintiff initially saw Dr. Boccardo regarding her chest
pain and depression. EKG and cardiac stress tests were both within mmitsaldn June 3,
2006, Dr. Boccardo noted that plaintiff's diagnoses were controlled hypertecsieithiasis
(gallstones), sciatica with a herniated disk, depression, and coronary artesgdi$@a months

later, plaintiff had successful gallbladder surgery.

* Plaintiff testified that she had an MRI taken of her knee in 20@3he was unable to find her copy ofand that
the radiology department did not have a record of the.MRI
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On November 2, 2006, Dr. Boccardo completed a functional capacity form for plaintiff.
He assessed that pi#if's ability to lift and carry was limiteéind checked off “frequently (up to
2/3 of a work day)”, but did not indicate how many pounds she could lift and carry. He also
noted that her ability to stand andfealk was limited tdess than two houngerday, andhat her
ability to sit was limited and checked “up six hours per day.” He noted that her ability to push
and/or pull was limited Additionally, he noted that plaintiff had constant low back pain,
sufferedfrom a permanent disability due depression, andasunable to walk properlyDr.
Boccardo’s assessments regarding plaintiff's depression are desortyedter detail below.

lll. Depression Evidence

Plaintiff testified at the hearing that her daughter died in 2000, and her husbéiad die
short time later, also in 2000. She testified that after these two dgabgsgan having
depression related issues that affected her ability to work. Plaintiffessisioed that she began
having trouble sleeping, and that for five nights of the week she only slept one to two lmours pe
night. She also testified that she cries often and hears vdicesipport of her depression claim,
plaintiff submitted the reports arrdcords of Dr. Boccardo and two psychiatrisSiseatment
recordsof Dr. Boacardofrom August 21, 2006 through August 19, 20@@icate a diagnosis for
depression and depressive disorder.

In June 2006, plaintiff saw Dr. Boccardo complaining that she felt very depressed. Dr.
Boccardo checked “Negative” for Psychiatric undeviBw of Systems on plaintiff’'s medical
form, yet proceeded to diagnose her with “depressive disorder (311)” and orderetiatpsy
consult. Two months lateDr. Boccardo again checked “Negative” for Psychiatric Review of
Systemsand diagnosed plaifitwith depressivalisorder and ordered a psychiatric consult. In

June 2007, Dr. Boccardo made the same findings, but noted that plaintiff “did not see



psychiatrist due to lack of coveragePlaintiff was also seen in m2006 byDr. Melamedoff, a
doctor in Dr. Boccardo’s office, who diagnosed her with psychogenic paranoid psychosis.

In his 2007 functional capacity repolly. Boccardo’s checked “normal” f@ilaintiff's
ability to understand, remember, and carryout instructions, as well as hertalvgispond
appropriately to cavorkersand to supervision. However, bleecked “abnormalih the areas of
sustainingadequate attendance and meetjoglity standards and production norms. In the
space provided for an explanation, Dr. Boccardo noted ré&spre Disorder.”

In January 2009, plaintiff began attending the Corona Elmhurst Guidance Center,
becausder insurancéegan tacover psychiatric care. She received psychotherapy sessions
once a week and psychiatric sessions once a méwaitording b records submitted by the
Corona Clinic, from January 12, 2009 until October 20, 2009, plaintiff attended 33 sessions at
the Corona Clinic with pghiatrists Drs. Sady Sultan aRthvia Robotti, or social worker
Jennifer Osorio.

On June 22, 2009, after plaintiff had participated in 20 therapy or psychiatry sessions at
the Corona Clinic, Dr. Robotti completed a psychiatric report in which she diagnosidf pla
with major depressive disorder with psychotic features. Dr. Robotti opined thatffxaititiess
commenced in July 2000, soon after the deaths of plaintiff's husband and daughter, and that the
depression worsened when plaintiff was injured at work. In her report, the doctor noted tha
plaintiff had heard auditory hallucinations and paranoid ideations since July 2000 and that

plaintiff's “GAF” scorewas55 when her illness began.

® Plaintiff states that the Diagnostic and Statistical Manual of Mental Disoieusth Edition, Revised (2000)
defines Global Assessment of Function{@AF”) as “the clinician’s judgment of the individual's overall l¢od
functionind and that a GAF score of 55 is defined as “modesgteptoms (e.g. flat affect and circumstantial
speech, occasional panic attacks) or moderate difficulty in social, occwgatipachool functioning (e.g. few
friends, conflicts with peers or egorkers.”



Plaintiff told Dr. Robotti that she lost communication with family and friends when sh
became depressed, and thatIsae difficulty with personal hygiene and maintaining her home.
Finally, Dr. Robotti indicated that plaintiff had marked limitations in performing thigies of
daily living, social functioning, and in concentration, persistence, and pace. Dr.iRaibiogr
found that plaintiff also had extrerimitations in: response to ordinary work pressure; ability
to understand, remember, and carry out instructions; responding appropriately tkecs\aod
supervisors; meeting production, quality, and attendance standards; performimg rout
repetitive simple jobs in the normal work setting; doing complex work; doing varied, changing
work; and performing work in other than a sheltered setting.

Dr. Robottifurtherfound that plaintiff was totally disabled from all work as a result of
the psychiatric Iness which commenced in 2000, became a severe impairment in 2002, and
continues to prevent plaintiff from working. Dr. Robotti noted that plaintiff had slowchpee
appropriate for depressed mood, a slow and dull activity level, and was tearful.

In 2010, Dr. Robotti completed a mental status erationform for Catholic Charities.
She noted that plaintiff's attitude was cooperative, but her mood was irritablessiegr and
anxious. Plaintiff's affect was appropriate, full, and congruent and her psychortotity avas
normal. Plaintiff still reported hallucinations, but her thought process was logatalantiff
was alert. Plaintiff's memory, however, was impaired. Plaintiff's insiglst fai and her
judgment and impulse control were unimpaired. Dr. Robotti again diagnosed plaititiff w
major depressive disorder with psychotic features, and noted plaintiff haér ai&@5.

Plaintiff's other psychiatrist, Dr. Sultan, completed a psychiatric report in 2011. She also
opined that plaintiff's illness began in July 2000, after the deaths of her husband amigidaug

and noted the same symptoms that Dr. Robotti reported. Dr. Sultan also diagnosedvpidantiff



major depressive disorder with psychotic features and concluded that pleastidigbled from

all work as of March 2002. Dr. Sultan opined that plaintiff's medical diagnosis istatg-

12.04 for Affective disorders. Among other things, Dr. Sultan found that plaintiff wasbever
impaired in the areas of activities of daily livingcsd functioning, concentration, persistence
and pace and would experience deterioration or decompensation in work settings. Additionall
Dr. Sultan found plaintiff to have impaired behavior, speech patterns, thought procedses, a
depressed, sad, atehrful affect. Finally, Dr. Sultan noted that plaintiff had extreme
impairments in all areas of functioning associated with work settings.

IV. The ALJ’'s Decision

By Decision dated January 28, 2016 ALJ denied plaintiff's application for disability
benefitsafter finding thaplaintiff's impairments were natevere The ALJ determined that,
from March 5, 2002, the alleged onset date, through December 31, 2005, the date of last insured,
plaintiff had cardiac, back, and cholelithiasis (gallstone)ainmpents. However, he found that
the impairments, or a combination of the impairments, did not significantly limit plaintiff's
ability to perform basic workelated activities for 12 consecutive months and that therefore
plaintiff did not have a severe pairment or combination of impairments.

The ALJ noted that even thou@h. Browndiagnoseglaintiff with lower back pain,
lumbar facet syndrome, and traumatic lumbosacral pain syndrome with radenuitis
determinedhat plaintiff was‘disabled,” Dr.Brown also concluded that plaintiff's back strength
was normal. The ALJ therefore assigned little weight to the opinion of Dr. Brotwa AILJ
also noted that plaintiff underwent left heart catheterization, left verdgcam, and coronary
angiogram in Q04 and her blood pressure stabilized before her date of last insured. The ALJ

noted that plaintiff had bedreated for bilateral knee paibut re assiged little weight to these



records because thalso showdthat plaintiff's knees had a full rangémotion and only
minimal crepitus.

The ALJ also took into account the SSA Physical Residual Functional Capacity
Assessment Form, signed by Dr. M. CexDisability Determination Services (“DDS”)
examineron February 27, 2007. Dr. Cox opirtbat plairiff could carry ten to twenty pounds
occasionally, sit stand or walk for six hours in an eight hour work day, and that her push and pull
capacity was unlimited. The form also notes that plaintiff had limitations in climbahading,
kneeling, stooping and crouching. The ALJ emphasized that Dr. Cox’s opinions weteall da
subsequent to the date last insured and that they therefore had no value in deteyp@rong t
severity of plaintiff's impairments for the relevant time period.

Additionally, the ALJ referencedhe opinion of Dr. Gowd, another DDS consultant.
However, he observed that the only documents in the record from Dr. @ens&lectronic
Request for Medical Advice and Medical Evidence. The ALJ notieak these documentgere
“negative” for any opinion about the severity of plaintiff's impairmerasd that these
documents were dated subsequent to the date last insured.

The ALJ found that plaintiff's medical impairments could reasonably be eeg&xt
cause the symptoms she alleged,tbat the intensity, persistence, and limiting effects of the
symptoms were not credible because they were inconsistent with the findingetihaidsa
severe impairment or combination of impairments before December 31, 2005.

The ALJ also reviewed a psyctria report by Dr. Robotti, dated June 22, 2009 which
includes a diagnosis of depressive disorder and an onset date of JulyrB@®@0.J determined,

however, that despite her status as a treating physician, the length catimeiterelationship
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and aack of evidence to corroborate her opinion made the opinion conjecture. Dr. Robotti’s
opinion was therefore given little to no weight.

Finally, the ALJ noted that the record contained various examination reports and
treatment records of various doctors from 2006 to 2009 but that these docwerensédl dated
after the date last insured and therefore‘hadvalue” in determining type and severity of
plaintiff's impairments from the alleged onset date through to the date lastinsure
Consequently, the ALJ gave no weight to the opinions rendered in these records.

V. The Appeals Council Decision

By Decision dated December 20, 2011, the Appeals Council adopted tre ALJ
statements regarding the pertinent provisions of the Social Security &A@l Searity
Administration Regulations, Social Security Rulings and Acquiescence Rulegssues in the
case, and the evidentiary facts, as applicable. The Appeals Council also ddegteds
findings or conclusions regarding whether plaintiff was disabled. However, thal&gpauncil
disagreed witlthe ALJ’s finding that, for the relevant period, plaintiff did not hawsevere
impairmentor combination of impairmentsSpecifically,the Appeals Council found that
plaintiff had the following severe ingirmentsduring the relevant perioccardiac impairment,
back impairment, and cholelithiaggallstones)but determinethat plaintiff's severe
impairments did not meet the criteria of an impairmengdist 20 C.F.R. Part 404, Subpart P,
Appendix 1.

The Appeals Counciturtherfound that plaintifihad the residual functional capacity to
perform*“the full range of light workduring the relevant periodThe Appeals Council
referenced the opinion of Dr. Gowd, medical consultant for the State Agency, whoideterm

that plaintiff had the capacity for lifting 20 pounds occasionally, and stooping and erguchi
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occasionally. Moreover, the Appeals Council found that plaintiff had written in he« Wor
History Report that she worked as a clothing sBftem June 1997 to November 1998, a job
that required walking or standing for eight hours, and handling, kneeling, crouching and
crawling. She had also mentioned that she frequently lifted ten pounds and thavidwst hea
weight she carried during that emphognt was twenty pounds. The Appeals Council concluded
that for the period March 5, 2002 through December 31, 208i5tiff was ableto perform her
past relevant work asaothing sorteras generally performed

The Appeals Council found that medical evidence from 2002 indicated that plairgtiff wa
treated for loweback pain and that degenerative facet hypertrophy was noted at tielével
and a 2002 MRI of the lumbar spine showed likely hemangioma in the L3 vertebral batyp It
mentioned that a follow-up exam report dated February 5, 2004, from Dr. Brown, indicated
traumatic lumbosacral pain syndrome with radiculitis and opined that plaintiff vedly to
disabled. However, finding that this examination of plaintiff revealed “nortreaigth,” and
noting that plaintiff stated that a Lidoderm patch provided her with symptomatic tiedie
Appeals Council determined that Dr. Brown'’s opinion of disability was not supportee by th
evidence of record and therefore gave it little weight.

The AppealsCouncil also found that Dr. Boccardo, in a medical report dated November
2, 2006, treated plaintiff for lumbalgia, secondary to full herniated disc at L5ySértansion,
coronary artery disease, and depressive disorder, and that Dr. Boccardo notéidwaain
unable to walk upstairs and had chest pain with exertion.

The Appeals Council also addressedphgchiatric eviegnce submittetly plaintiff in
response to the Notice of the Appeals Council Action. Evaluating the evidence suifayitte

plaintiff’'s psychiatriststhe Appeals Guncil noted that three doctors had diagnosed plaintiff

® The parties appear to use the terms “fabric cutter” aladHiog sorter” interchangeably.
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with depressive disorder. The Appeals Council noted that treatment record3rfrBoccardo
datedAugust 21, 2006 through August 19, 2009 indicated a diagnodepoésion and
depressive disorder. The Appeals Council further observed that the records aksdtehow
plaintiff was prescribed psychotropic medications and that Dr. Boccardo opingdath&ff
was normal in understanding, carrying out and remembering instructions, and in regpondin
appropriately to co-workers and supervision, dutormal in meeting qualistandards and
production norms asustaining adequate attendandée Appeals Council found that this last
opinion was not supported by the evidence of record, that the record indictptiintiff did
not see a psychiatrist due to lack of insurance, and that plam#ychiatric exams were
negative. Based on these findings, the Appeals Codetgrminedhat themedicalevidence in
the recordlid not support the limitations assessed by Dr. Boccardo.

Noting that plaintiff submitted new evidence after the Notice of the Appeals Counc
Action was issued, the Appeals Council considered a psychiatric report dated March 18, 2011
from Dr. Sultan, a mental status exam dated April 26, 2010 from Dr. Robotti, and a psychiatric
report dated June 22, 2009 also by Dr. Robotti. Both doctors founplahtff was irritable,
anxious, and depressed and that since 3fl@iytiff suffered from an affective disorder tmagt
Listing 12.04.

Finding that the opinions of Drs. Sultan and Robotti were based on the subjective reports
of plaintiff and emphasizing the fact that neither doctor examined plaintifflaruary 2009,
well after plaintiffs date last inged of December 31, 2005, the Appeals Council concluded that
the opinions of disability from Drs. Sultan and Robotti were not supported by the evadence

record.
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DISCUSSION

l. Standard of Review

The Court has the “power to enter, upon the pleadings and transcript of the record, a
judgment affirming, modifying, or reversing the decision of the Commissiorteo@él Security,
with or without remanding the cause for a rehearing.” 42 U.S.C. 8§ 405(g). The Court does not
make a de novo determination, but unalkees a “plenary review” of the record to determine

whether there is substantial evidence to support the denial of berehtss v. Chate94 F.3d

34, 37 (2d Cir. 1996). When reviewing a final decision of the Commissioner, the Court must
determine Whether the correct legal standards were applied and whether substangiatevid

supports the decision.” _Machadio v. Apf2¥6 F.3d 103, 108 (2d Cir. 2002yubstantial

evidence is “more than a mere scintilla” which “a reasonable mind might accept aatadeq

support a conclusion.”_Canales v. Commissioner of Social Security, 698 F. Supp. 2d 335, 341

(E.D.N.Y. 2010) ¢iting Richardson v. Peraled02 U.S. 389, 389, 91 S. Ct. 1420 (1971)).

“Where an error of law has been made that might have affdealisposition of the
case, this court cannot fulfill its statutory and constitutional duty to reviewettision of the
administrative agency by simply deferring to the factimalings of the ALJ. Townley v.

Heckler,748 F.2d 109, 112 (2d Cir. 1984) (quoting Wiggins v. Schweiker, 679 F.2d 1387, 1389

n. 3 (11th Cir. 1982(ALJ erred by failinggo mention and give proper weight to opinion of
treating physician and by applying the incorrect standard for evaluatijegBud complaints of
pain). Thus, the Court reviewls novo whether the correct legal principles were applied and
whether the legl conclusions made by the ALJ were based on those principéesS.ownley,

748 F.2d at 112.
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I. Standard for Entitlement to Disability Benefits

A person is disabled when she displays an “inability to engage in any substantidl ga
activity by reason of any medically determinable physical or mental imp&imtnéch can be
expected to result in death or which has lasted or can be expected to last for a contimuogbus pe
of not less than 12 months.” 42 U.S.C. 8423(d)(1)(A). Furthermore, an individubkwill
determined to be under a disabilityrfly if h[er] physical or mental impairment or impairments
are of such severity that [s]he is not only unable to do h[er] previous work but cannot,
considering h[er] age, education, and work experience, engage in any other kindasftalibs
gainful work which exists in the national economy . ...” 42 U.S.C. § 423(d)(1)(B).

The Commissioner appliesfive-part test to determine whether mdividual is disabled.
See20 C.F.R. 8416.920At the first step, th€ommissionerdetermines whethemn individual is
currently engaged isubstantiagjainful activity. Ifso,the claim is denied.If not, at the second
step the Commissioner determinedethemrmedical evidence indicates that the individhia$ a
“severé impairment If an individuals impairments, or combinatiarf impairments, areevere
at the date of last insurgithe Commissioner wiltontinue to the third step determine whether
the severe impairments meet tistings required for automatic entitlement to benefitd so,
she will be found disabled. If an individual is not entitled to benefits under step three, the
Commissionemoves on to step four and considers the individuabidual functional capacity
to determine iEhecould perform anypast relevant work.If the individual cannot perform her
past relevant work, at the final step, the burden shifts to the Commission who musingeterm
whether she is capable of performing other work which exists in the natcaomadray, given her
age, @ucation, work experience and residual functional capadityn individualcannot make

an adjustment to other work, siél be found disabled.
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II. The Treating Physician Rule

A treating physician is a medical professional who can “provide a detaitegitudinal
picture” of medical impairments, as opposed to providing an opinion obtained from “the
objective medical findings alone or from reports of individual examinations, sucmsigtative
examinations.” 20 C.F.R. § 404.1527(c)(Zhe opinion ofa treating physician “on the nature
or severity of a claimant's impairments is bindieg’'the Commissioner as long as the opinion is
“well supported by medical findings and not inconsistent with other substantiahegjtias set

forth in 20 C.F.R. 8§ 404.1527(c)(2keeSelian v. Astrue, No. 12-871, 2013 WL 627702 (2d Cir.

Feb. 21, 2013); Wagner v. Sec’y of Health and Human Services, 906 F.2d 856, 861 (2d Cir.

1990) (stating that under the “treating physician rule,” a treating @ap& opinion is entied to
some extra weight because the treating physician is usually more familiarclaimant’s
medical condition than are other physicians”).

In order to override the opinion of the treating physician, the Second Circuitltlas he
that the Commissioner “must explicitly consideter alia: (1) the frequency, length, nature, and
extent of treatment; (2) the amount of medical evidence supporting the opinion; (3) the
consistency of the opinion with the remaining medical evidence; and (4) whether tloeaphigs

a specialist.”Selian v.Astrue No. 12-871, 2013 WL 627702, at *7 (2d Cir. Feb. 21, 2013)

(citing Burgess v. Astrue, 537 F.3d 117, 128-29 (2d Cir. 2008)). When the Commissioner does

not give the treating physician’s opinion controlling weight, it must “always good reasons”
for the weight it applies to the treating source’s opinion. 20 C.F.R. § 404.1527(c)(2).
Treating source opinions on issues reserved for determination by the Commjssiohe

as whether plaintiff meets the definition“dfsability” under the Act, are not entitled to any
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significant weightSee20 C.F.R. 88 404.1527(e), 416.927@&¢ealsq Elhanafi v.Barnhart No.

06 Civ. 411, 2007 WL 602391, at *6 (E.D.N.Y. Feb. 21, 2007) (finding that although treating
physician’s conclusions as to plaintiff's “total disability” were exempt froen“ttontrolling
weight of the treatingphysician rule, the ALJ should have nonetheless expressly considered
them in his decision.”).

V. Errors of Law in Final Decision of the Commissioner

The Court has identified several problems with the final decision of the Coron@ssi
First, the Court is unable to conclude that there is substantial evidence in suppoAppdhts
Council’s conclusions that for the period March 5, 2002 through December 31, 2005, plaintiff
had the residual fictional capacity to perform the full range of light work, and that since
plaintiff's past relevant work as a clothing sorter was at the light exaltievel, she could
return to this job as generally performed. Second, the Court finds that it wa®ether
Appeals Council to place little to no weight on the opinions of plaintiff's treatinghpetyists
Drs. Robotti and Sultan and treating physician Dr. Boccardo that plaintiff adfiiemm
depression during the relevant time period.

Dr. Brown’s Opinion

The Court finds that the Appeals Council failed to apply properly the treating faimysic
rulein giving little weight to the opinion of Dr. Brown that plaintiff was totally disabléte
record demonstrates that. Brown treated plaintiff from 2002 to 2005 and that he diagnosed her
with traumatic lumbosacral pain syndrome with radiculitis. He noted in his repdrentitaer
doctor recommended epidural steroid injections and that he planned to renew Robaxin, the
Lidoderm patch and Vioxx and thaigpitiff was “totally disabled” with regard to her working

capacity. The Appeals Council concluded, however, that an examination by Dr. Brown showed
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that plaintiff's back strength was “normal,” and that the Lidoderm patvigerd her with
symptomatic ref. Based on these two observations, the Appeals Council found that Dr.
Brown’s opinion of disability was not supported by the evidence of record.

The Court has reviewed Dr. Brown'’s follow-up examination report dated February 5,
2004. Nowhere on this report does Dr. Brown state that an examination of plaintiff's back
revealed normal strength. The Appeals Council seems to have relied on the atidis
which found that Dr. Brown’s treatment records from November 2002 to March 2005 ceflecte
thatan exanination of plaintiff's back revealed normal strength and an examination of her
vascular system revealed normal findings. The ALJ referred to Exhibits 14F lan¢hiidh
contain Dr. Brown’s treatment records. The Court reviewed both exhibits and, againtenowhe
these records does Dr. Brown state that plaintiff's back revealed norerajtbtr

It is possible that the ALJ or the Appeals Council derived this information about
plaintiff's normal back strength from another report. In any event, considbah®r. Brown’s
opinion is not contradicted by the medical evidence of record, and in light of the fdut thas
plaintiff's treating physicians during the relevant time period, it appear®th&rown’s
opinion was not afforded the appropriate weight by the Appeals Council.

Dr. Gowd’s Opinion

The Court finds that it was further error for the Appeals Council togyeatemveight to
theDecember 12, 2006 opinion of Dr. Gowd than to the opinions of Dr. Boccardo and other
treating physicians who opined about plaintiff's residual functional capdtigéppears that on
December 12, 2006, Dr. Gowd, a medical consultant for the State Agency, opined that plaintif
could stand or walk for six hours, occasionally lift 20 pounds, stoop and crouch ocdpsanil

that there was no impact to her ability to kneel and crawl.
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The ALJ noted that on remand, the Appeals Council had instructed him to evaluate the
medical opinion rendered by Dr. Gowd, but that the only documents of record from Dr. Gowd
are an Electronic Request for Medical Advice and an Electronic Request for Medadzh &

The ALJ further noted that these documents are negative for any opinion about tite sever
plaintiff's impairments and that they were dated subsequent to the dateslastlin Without

offering any explanation as to why it was giving weight to Dr. Gowd’s opimaaversal of the
ALJ’s determination of this issue, and without describing the context of Dr. Gowd'spihe
Appeals Council gave tremendous weight to Dr. Gowd'’s opinion. In fact, the Appeals Council’s
conclusion that plaintiff could return to her past work as a clothing sorter ¢ laagely on Dr.
Gowd'’s opinion that she could withstand the physical demands of her prior job: standing for
eight hours and handling, kneeling, crouching and crawling for eight hours. Howeve

Appeals Council offers no facts regarding how many times Dr. Gowd examinetiffyldiat

all, norwhat records she reviewed.

The Appeals Council also offered no opinion awhy it wasdiscreditingthe limitations
assessment of Dr. Boccardo; it merely concluded that the medical evidence dtliécuot
support the limitations assessed by Dr. Boccardo, who, as plaintiff's tredtysgian, noted,
among other things, that plaintiff was unable to walk properly and that her ab#itgrtd and/or
walk was limited to less than two hours per day.

Plaintiff additionally argues that the Appeals Council also erred in not considering a 2006
MRI of plaintiff's knee. The Court agrees that the Appeals Council should have rd\aexe
considered the 2006 MRI of plaintiff's knee as well as other medical evidencdingga

plaintiff's knee, since her prior work required eight hours of kneeling, among atingties.
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Evidence of Plaintf's Depression

Finally, the Court finds that the Appeals Courfailed to apply properly the treating
physician rule in tying little to no weight to the opinions of psychiatrists Drs. Sultan and
Robotti and to the assessments of Dr. Boccardo regardimgifh’s depressian

The Appeals Councitlentified two problems with the opinions of disability ys.
Sultan and Robotti. First, the Appeals Council found that their opinions were not supported by
the evidence of the record. Second, it found that the opinions of these two doctors appeared to
be based on the “subjective reporm$’plaintiff due to the fact thateither Dr. Sultan nor Dr.
Robotti examined plaintiff until January 2009vé€ll after the expiration of [her] date last insured
on DecembeB1, 2005.”

The evidence of record does, in fact, support the opinions of Drs. Sultan and Drs. Robotti.
Plaintiff testified that she became depressed when both her husband and daughtezGfiéd i
and that she had difficulty sleepinr. Dao noted tat plaintiff was depressed with anxiety with
extreme sleep decline from2lhours per night in March 2006. Dr. Boccardmintiff's treating
physician of more than five yeadiagnosed laintiff with depressiorand depressive disorder in
May 2006 and rierred her for a psyadtric consult; he continued to note that she was depressed
through May 2010 FurthermoreDr. Boccardo alsassessedaintiff as abnormal in meeting
quality standards and production norms and sustaining adequate attendance.

The Appeals Council founthat becausplaintiff's psychatric exams were “negative,”
the evidence did not support the limitations assessed by Dr. Boccardo. These notabewnhi
Appeals Council held to daconsistent with the psychiatrists’ medical opinido not constitute
evidence sufficient to minimize the weight given to a treating physidrareferencing

plaintiff's psychiatric exams, the Appeals Courrefferredto Dr. Boccardo’s examination sheets,
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which contaira section for “ROS”, an acronym ftRReview of Systems.? In this section of his
notes, he marked that plaintiff's psychiatric system {maegative on all of her visits. On the
same examination sheghowever, Dr. Boccardo recorded a diagnosis of “Depressive Disorder”
and referred plaiiff for a psychiatric consultThe Appeals Council points to this discrepancy as
evidence that undermines the opinions of Drs. Robotti and Sultan.

A careful examination of Dr. Boccardmotes, howevergveas that plaintiff's
cardiovascular systers ¢thecked “negative” for every vissiven when plaintiff's stated reason
for the appointment was heart palpitations or chest pain. The Appeals Council did ragrconsi
the negative cardiovascular system review todogradictory evidence when it foutfuht
plaintiff had a severe cardiac impairment duringrdevant period.Furthermore, despite the
fact that plaintiff had multiple health issues, Dr. Boccardo never checked Vpbsitider the
ROS for any of plaintiff's systems.

This raises a question, not addressed by the ALJ @dhemissioneras to what
function an ROS serves in a medical examination generally, and what functoretd fere. In
some situations, hROS is nothing more than a yes omanswer to the health cgpeovider’s
checklistquestionsat the outset of the interviewt is, in effect, seHreporting without much if
any evaluation by the health care provider. As mowepth questions arsledduring the
interview, however, the health care provider may be better able to evaluate thégatient
condition, and may arrive at a diagnosig theectly contradicts thpatients answers to th®OS
guestions. Given that the ROS may be of limited probative value, the Court questiongttie wei
placedupon the ROS by the Appeals Council and directs the ALJ, on remand, to rectresider

appropriate weight to give tieOS

7 Section 2:18 of the Attorneys Medical Deskbook tittédistory and physical examination records,” defines the
Review ofSystems as an inquiry into the status of each organ sysesDan J. Tennenhouse, Attorneys Medical
Deskbook § 2:18 (4th ed. 2012).
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Even if the ROS conflicted with Dr. Boccardo’s own assessmemigtsan this Circuit
have held that the Commissionendy not reject a treating physician's disability opinion based

‘solely’ on internal conflicts in that physician's clinical findidg®ena v. Comm'r of Soc. Sec.,

08-CV-3304, 2010 WL 4340449, 4 (E.D.N.Y. Oct. 22, 20@ding Carvey v. AstrueNo. 09—

cv—4438, 2010 WL 2264932, at *2 (2d Cir. June 7, 201@patsoBalsamo v. Chated 42 F.3d

75, 80 (2d Cir. 1998)The ALJ erred imrejecting the opinions of physicians solely on the basis
that the opinions allegedly conflicted with the physicians' own clinicalfggji However, it
appears that this is exactly what the Appeals Council did in this case.

TheAppeals Council alstailed to givesufficient weight taheretrospective diagnose
of depressiomy plaintiff's treating psychiatrists, Drs. Robotti and Sultan, becausedpigiions
were “based on the subjective reports” of plaintiff and because neither gagtkamined
plaintiff until January 2009, “well after the expiration of [plaintiff's] takte insured on
December 31, 2005.”

There is no question that Drs. Robotti and Sultan were plaintiff's treating paystsi
The record demonstrates thatlge time DrRobotti issued her first report in 2009aiptiff had
attended0 appointments over six months at the Corona Elmhurst Guidance Cdatetiff P
attended psychotherapy once per week with Jennifer Osorio, and psychiaioiessesse per
month withDr. Sultan or Robotti. Dr. Robotti issued her second report citing the same
retrospective diagnosis of depressive disorder, in April of 2010, at which point plaaatibeen
under fer care for a year and a halbr. Sultan issued her first report, citingettame diagnoses,
in March 2011 over two years aftedgintiff originally became her patient.

“A treating physician’s retrospective opinion may be probative when based upon

clinically acceptable diagnostic techniques and not contradicted by the ottieaheeidence.”
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Perez v. Chatei77 F.3d 41, 48 (2d Cir. 1996) (citation omitted).Aimese v. Chate©34

F.Supp. 59 (E.D.N.Y. 1996), the plaintiff offered only the retrospective diagnosis of hergrea
physician that she suffered from a psycholabdisability fifteen years before the date he first
treated her. She provided no contempecars medical evidence perioadathe only evidence
she presented regarding her symptoms was her own testimony. The Datricte®@ersed the
Commissioner’s determination that plaintiff was not disabled, relying on83SR) and the
weight normally accorded a treating physician’s opinion, finding that th&g@an’s conclusion
was “medically acceptable” and consistent with lay testimony from plasntifisbandand
neighbor. Concluding that the Commissioner had not offered any evidence to coh&adict
treating physician’s diagnosis, the Court held that plaintiff was disabled atex of law prior

to her last date insured. Other cases, suédlirago v. Calahan 973 F.Supp. 397 (S.D.N.Y.

1997), and Matrtinez v. Barnhart, 262 F. Supp.2d 40 (W.D.N.Y. 2003), provide further

confirmation that there is nothing improper about the diagnostic method of using th€patie
subjective opinion of her depression in artieidentify the onset of the plaintiff's mental
disability.

It is axiomatic that a treating psychiatrist must consider a patient’s subjective campla
in order to diagnose a mental disorder. In fact, whether dealing with mental hew=ith or
consideration of a “patient’s report of complaints, or history, [a]s an essgiagalostic tool,” is

a medically acceptable clinical and laboratory diagnostic technideamandez v. Astrue, 814

F.Supp.2d 168, 182 (E.D.N.Y. 2011) (citi@geenYounger v. Barnha, 335 F.3d 99, 108 (2d

Cir. 2003). This igspecially trudor diagnoses of mental disordéscauseinlike orthopedists,
for example, who can formulate medical opinions based upon objective findings derived from

objective clinical tests, scans orays, a psychiatrist typically treats the patient’s subjective
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symptoms or complaints about those symptomdeddi,it is not at all clear to whédbbjective”
tests the Appeals Council would have had the treating physicians perform to conifirm the
diagnosis. At the very least, the Appeals Council needed to explain why it was raitallye
acceptable clinical diagnostic technique, with regard to psychiatric condstichsas
depression, for plaintiff's treating psychiatrists to rely upon her selfdepsaymptoms or

subjective complaintsSeeRivas v. Barnhart, No. 01 Civ. 3672, 2005 WL 183139 (S.D.N.Y.

Jan. 27, 2005).

The Court therefore concludes that the Appeals Cotailgd to apply the treating
physician rule to the diagnoses of depression by treating psychiatristsabaitiRnd Sultan.

V. Remedy

Where the existing record contains persuasive proof of disability and a reondndier
evidentiary proceedings would serve no further purpose, a remand for calculdieredts is

appropriate.Parker v. Harris626 F.2d 225 (2d Cir. 198QeealsoRivera v Sullivan, 923 F.2d

964 (2d Cir. 1991) (reversal and the immediate award of benefitsprgbeoin light of
retrospective diagnosis of treating physician that plaintiff was disable@aimenissioner’s
failure to present any contradictory evidence, and the length of time the litigatlomready

consumed); Johnson v. Bowen, 817 F.2d 983, 986 (2d Cir. 1987) (remand for further

administrative proceedings is unnecessary where application of corréctégtard coultead
to only one conclusion).

The Court concludes that it was error for the Appeals Council to give Dr. Brown’s
opinion little weight and Dr. Gowd'’s opinion greater weight, and that it was also error for the
Appeals Council to give little to no weight to the opinions of treating physician DcaBda

and treatingpsychiatrists Drs. Robotti and Sultan. The correct applicatidmedf¢ating
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physician rule would show that plaintiff does not have the residual functional tyetpa@turn

to her past relevant worknd thaplaintiff is almost certainly not able to do any other work
considering her residual functional capacity, age, education, and work expefirtaiceiff
testified, and the Commissioner has not challenged, that she hasittendedschool,she

cannot speak English, and that in the past, she has only worked as a nanny, clothjrandorter
cook at a restaurantl] gbs which require certain physical activities which the record shows
plaintiff cannot handle. However, under the last step of the sequential evaluatios pitees
burden shifts to the Commissioner to provide evegethat demonstrates that othark exists

in significant numbers in the national economy that the plaintiff can do, given lirales
functional capacity, age, education, and work experience.

Therefore, the Court remands this case for further evidentiary proceéaliregssess
plaintiff’s residual functional capacity and to determine whether there is other wopkatimaiff
can do. In doing so, the ALJ must consider the evidence that the Appeals Council elyoneous
rejected, as discussed in this Court’s decision. Finally, the Cotas that plaintiff has
requested that if the Court deems it appropriate to remand the matter for fpuottesdings, that
a psychiatrist beesignatedo testify at any further hearing on the issue of the onset date of
plaintiff's psychiatric disabilityand that the matter be heard by a different ALJ. The Court
grants plaintiff's request tappointa psychiatrist to testify regarding the onset of plaintiff's
depression. However, the Court denies plaintiff's request for the matter tarideblya

different ALJ. Plaintiff has not identified any basis for requiring a different ALJ
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CONCLUSION

For the foregoing reasons, defendant’s motion for judgment on the pleadihigs [13
denied and plaintiff's motion for judgment on the pleading$ id §rantedn part and denied in
part The final decision of the Commissioner is reversed in part, and the casarsleehfior

furtherdevelopment of the recard
SO ORDERED.

Digitally signed by Brian M. Cogan

U.S.D.J.
Dated: Brooklyn, New York
March 5, 2013
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