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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________________________ X
GOVERNMENT EMPLOYEESNSURANCE
COMPANY, et al., MEMORANDUM
Plaintiffs, AND ORDER
- against
RIGHT SOLUTION MEDICAL SUPPLY, INC., et al., 12-CV-0908 (MKB) (JO)
Defendants
______________________________________________________________________ X

JAMES ORENSTEIN, Magistrate Judge:

On March 21, 2012, the Clerk entered the defaulieééndantyefim Klikshteyn
("Klikshteyn"), as well as that afefendant Right Solution Medical Supply, Inc. ("Right
Solution™). Docket Entry ("DE") 12; DE 13. Each of those defendants now novesatehe
default DE 17;seeFed. R. Civ. P. 55. For the reasons set forth below, | deny the motion.

l. Background

A. The Complaint

Plaintiffs Government Employees Insurance Company, GEICO Indemnity Company,
GEICO General Insurance Company, and GEICO CasGaltypany (collectively, "GEICQO")
initiated this action on February 24, 2012, alleging that Right Solution, Klikshteyn, and others
have taken advantage of New York'sfaalt insurance regime to repeatedly and fraudulently bill
GEICO for hundreds of thousands of dollars to which they were not enSteDE 1
(Complaint). GEICO is a New York automobile insurer to whom the defendants subramiser ¢
to be submitted, claims seeking payment for durable medical equipment ("RRMEYrthotic
devices provided to GEICO policy holders who are involved in automobile accilterit<.

GEICO asserts that Kkishteyn owns Right Solution, and that the latter company bills GEICO for
DME and orthotic devices that it obtains wholesale frordef@ndant€hesteroninc.,and Ropa

Inc. (both of which have also defaultel).
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UnderNew York's nefault insurance law, automobile insurance providers are required to
include in their policies coverage for injuries arising from car accidergspective of who is to
blame for the accident. Nfault benefits include up to $50,000 for nesary expenses that are
incurred for health care goods and services. Complaint § 17. An insured victim carhassight
to nofault benefits to the providers of healthcare services in exchange for thoses&tvit18.
Pursuant to such an assignment, a health care provider may then submit claims toraeinsura
company and directly receive payment for goods and services renderte maximum
permissible charge for DME and orthotic devices is the fee payable under the Neftate
Medicaid programld. § 22. Where the Medicaid program has not established a fee payable for a
specific item, the maximum permissible charge is the lesser of the providesitamycost plus
50 percent, or the usual and customary price charged to the generallgufliz3.

GEICO alleges that, since April 2009, Right Solution has submitted more than $1,050,000
in fraudulent ndfault claims? 1d. § 25. Specifically, GEICO alleges tHRight Solution and
Klikshteynengaged in a scheme whereby they paid kickbacke4ault clinics to prescribe large
amounts of DME and orthotic devices to accident victims who were then directed to Right
Solution to fill the prescriptionsd. I 26. In exchange for the kickbacks, the physicians and
chiropractors associated with tHencs systematically wrote prescriptions for DME and orthotic
devices that were not covered by the Medicaid fee schddufe27. Right Solution and
Klikshteyn then used fraudulently inflated wholesale invoices providediojesaler<Chesteron
and Ropa to seek reimbursement from GEICO based on the devices' purported acquitstion cos
which were sometimes more than five times the actual value of the prddufts2930. To the

extent that the physicians or chiropractors wrote prescriptions for delimtewere covered by the

! GEICO has paid Right Solution approximately $178,000 fasettodaims Claimsfor the
remaining$905,00Chaveyetto be adjudicated. Complaint § 25.
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Medicaid fee schedule, the prescriptions were writidarms so vague as to alldright Solution

to misrepresent that nature of the items actually prescribed and the nat@w@erhghactually
provided to patientdd. § 28.For example, where prescriptions called for "cervical collars," Right
Solution billed GEICO for custorfitted, two-piece, rigid collars at $233.00 per unit, rather than
for basic foam collars which have an established fee payable of 6.§010(2). Tccreate the
illusion that Right Solution actually paid the inflated prices reflected in the ctaimsfsubmitted

to GEICO and in the wholesale invoices, Right Solution and Klikshteyn issued checks to
Chesteron and Ropa for the full invoice amounts, and then submitted the checks to GEICO as
proof of paymentld. § 31. Chesteron and Ropa then issued "rebates" to Right Solution and
Klikshteyn, returning the majority of the amounts received while retainpayteon for
themselvesld.

Based on the foregoing allegatio@5ICOhas asserted a variety of claims against the
defendants, includinffaud and unjust enrichmed. 1 5271. In addition to monetary damages,
GEICO requests a declaration that that the defendants have no right to receieatday any
pending claimsld. 11 4750.

B. Procedural History

GEICOserved process on all four named defendants in late February 2012; in paiticula
served Klikshteyn personally and effected service on Right Solution by dejtbe summons
and Complainto the New York Secretary of State. DEDE 4; DE 5; DE 6 None of the
defendants responded to the Complaint and, on March 21, 2012, GEkKe®@the Clerk to enter
the default of eactDE 8; DE 9 DE 10; DE 11The Clerkdid so the same day. DE 12; DETHE

14; DE 15.



On June 12, 2012, Right Solution and Klikshteyn filed the instant mtatieacate their
default DE 17. In an affidavit accompanying the motion, Klikshteyn acknowledged that he had
been personally served with the summons and complaint, but stated that Right Solution had not
received those documents because the company was no longer operating at theegtitieesd
with the Secretary of State, and the Post Office had failed to forward the sumngocsmplaint
to Right Solution's new address, despite a standstguction to forward the company's m&lE
171 (Affidavit of Yefim Klikshteyn) ("Klikshteyn Af.") § 3. Klikshteyn stated further that, at the
time he was personally served with the summons and complaint, he did not understand that the
documents were intended to provide notice of a new actistead, he claimed that he mistakenly
believed that tb papers were related to separate peridiggtion between GEICO and Right
Solution.Id. 1 6. When Klikshteyn showed the documents to his attorney, she informed him that
they related to a new lawsuit, but stated that she could not represent him ww thatter due to a
potential conflict of interestd. Klikshteyn thereafter searched for an attorney to represent him in
this caseld. 11 6-7. On March 15, 2012, he spoke with attorney John Tasolides ("Tasolides")
about the case; he formally retained Tiales on March 29, 2012d. § 7.

Tasolides reviewed thaocket and discovered that Klikshteyn and Right Solution were
already in defaultid. § 7.He then immediatelgontactedSEICO'scounselto seek itonsent to
vacae his clientstlefauls and engage in settlement discussitthsDE 172 (Letter from
Tasolides to Justin Calabrese). GEICO declined to consgatéing the defauls, but agreed to
refrain from filing a motion for default judgment while the parties discussedrsetite

Klikshteyn Aff. § 7. Two months later, the parties had failed to come to an agreement, and



Tasolides filed his notice of appearance along viighimstant motiomnd supporting paperBE
16; DE 17 seeDE 17-3 (memorandum of law) ("Memo.").

GEICO submitted its response to the motion on June 20, 2012. DE 19 (memorandum of
law in opposition) ("Opp."); DE20 (supporting declaration of counsel, with exhibitsyy
Dec."). | heard argument on the motion on June 26, 2012, and solicited further evidentiary
submissionsSeeDE 24 (minute entry); DE 27 (transcript) ("Tr.") at 9-17. The defendants filed
their supplemental submission on June 29, 2012, DE 25, and GEICO responded on July 6, 2012.
DE 26.
1. Discussion

Once the Clerk has entered a part{@fault, the court may set it aside "for good causel.]"
Fed. R. Civ. P. 55(c). The determination of good cause is "left to the sound discretionradta dist
court[,] because it is in the best position to assess the individual circunssthacgiven case and
to evaluate the credibility and good faith of the parti€oWerserve Int'l, Inc. v. Lav239 F.3d
508, 514 (2d Cir. 2001) (quotirignron Oil Corp. v. DiakuharalO F.3d 90, 95 (2d Cir. 1993)). In
exercising that discretion, "the district cowto be guided principally by three factors: (1)
whether the default was willful, (2) whether the defendant demonstrates shenegiof a
meritorious defense, and (3) whether, and to what extent, vacating the defazdugd the
nondefaulting party gjudice."Hanover Ins. Co. v. Hopwop#011 WL 3296081, at *1-2
(S.D.N.Y. May 26, 2011) (quotin§EC v. McNulty137 F.3d 732, 738 (2d Cir.1998)).

A. Willfulness

Mere tardiness in meeting a court deadline does not establish a willful defindt; the

lateness must reflect conduct by the litigant or his counsel that wasitegreagd ... not



satisfactorily explained McNulty, 137 F.3d at 738 (internal citatioomitted). WhileGEICO

need not demonstrate that the defendants acted in badtfaitist show that more than that their
delay was the result of negligencecarelessnes$eeRC Entm't, Inc. v. Rodrigug999 WL
777903, at *2 (S.D.N.Y. Sept. 29, 1998)jternal citations omittedJGEICO can establish
willfulness if it establishes that the defendad$aulted deliberatelyzucci Am., Inc. v. Gold Ctr
Jewelry 158 F.3d 631, 635 (2d Cir.1998).

Applying this standard, | conclude that the defendants dieviiéully default. GEICO
secured the Clerk's entry of defaah March 21, 2012 — only one day after the deadline for Right
Solution's response to the Complaint, and dags afteKlikshteyn'sdeadlineBy that time
Klikshteynhad already consulted Wit least two attorneys in an effort to secure representation
for himself and Right Solutiom this caseUnaware that he and Right Solution were already in
default,Klikshteynformally retained Tasolidesight days latefTasolides immediatelseviewed
the court records and discovetédt his clientsvere in default, anthencontacted GEICO to
discuss the possibility of settling the cad#hen settlement negotiations fail@@solides moved
to vacateahedefault.

These facts paint a clear picture of negligeatevorst, rather thawillful ness Although
Klikshteynfailed to actquickly enough to avoid default, his conduct refutes the proposition that
his failure to enter a timely appearance was delibeSatailarly, his counsel's conduct was
entirely understandable: having found his client already in default when he begamhawhe
case, he immediately contacted GEICQO's counsel, secured an agreementftiughepaction
on the default until the parties had an opportunity to engage in settlement discirsdiappéar to

have been sincere (if, only sporadic, as GE#llegesseeOpp. at 2), and then promptly sought to



vacate the default once those negotiations failed. Viewed in context, the defendantapheant
to have acted wliully .

B. Prejudice

"To establish prejudice in the context of a default, there must be a showinbdlusldy
will result in the loss of evidence, create increased difficulties of disgoveprovide greater
opportunity for fraud and collusionArthur F. Williams, Inc. v. Helbig?08 F.R.D. 41, 45
(E.D.N.Y. 2002) (quotindpavis v. Musler713 F.2d 907, 916 (2d Cir. 1983)). Thus, "delay alone
is not a sufficient basis for establishing prejudice," and the plaintiff mststad show "something
more" such as that the "delay may thwart plaintiff's recovery or remétbw' Yorkv. Green 420
F.3d 99, 11@2d Cir. 2005)internal citations omitte¢lsee alspe.g, United States v. Chesi862
F. Supp. 2d 286, 292 (E.D.N.Y. 2012).

GEICOcontends thatie delay occasioned by the default has resulted in prejudice because
during the pendency of this action, the defendants have continued to preasdlegteon claims
against GEICO in state courtlaims that GEICO characterizes as fraudulBft 19 at 13-14. In
other wordsGEICOargueghat it will incur increased damaglesth as aesult of the delay in the
defendants' appearance in this action and as a result of the increased time it wilida&kvé this
case if the instant motion is granted &nel defendants are permitted to defend against GEICO's
claims. That argument fails because it necessarily rests on the assumptidal@@ts&laims are
meritorious. This court can make no such assumption in assessing prejudice ajehie shee
contrary, the merit of GEICO's substantive claims turns on the veracailegation[s] that will
have to be proven, not ... established fact[s] that amdumiprejudice at this stage of the

litigation." Grosso v. Radice2007 WL 4441022, at *2 (E.D.N.Y. Dec. 10, 2007).



Nor is there any other basis for finding prejudice. The delay occasioned thugstar by
defendants' default constitutes a matter of months, and has not been so prolongaseas to ra
serious risk of lost evidence imicreased difficulties ofliscoveryMoreover, virtually none of the
delay is solely attributable to the defendants: some of it arose as a resulpaftig® consensual
agreement to engage in settlement negotiations, and essaitiaflthe remainder has been
consumed by figation of the instant motiorn therefore conclude that vacating the defendants'
default would cause GEICO no cognizable prejudice.

C. Meritorious Defense

Notwithstanding my conclusion that the defaults at issue here were neithémor
prejudicid, | deny the motion to vacate because the defendants have failed to demutrestthesy
have any meritorious defense to GEICO's clailris.of course true thaourts have a "strong
preference for resolving disputes on the meniEsty of New York Wiikalis Pawn Shop645 F.3d
114, 129 (2d Cir. 2011) (internal citations omitted), Hrat at this stagef the casg"all doubts
must be resolved in favor of the party seeking relief from the default judgrikmiover Ins. Cq.
2011 WL 3296081, at *@nternal citation omitted)Nevertheless, a defaulting defendant's failure
to demonstrate the existence of a meritorious defense, standing alone, @ensuéason to deny
the motionto vacate the entry of defauBeeSony Corp. v. EIm State Eledsg., 800 F.2d 317,
320 (2d Cir. 1980)Capital Records v. Defrie2012 WL 3041583t*5 (S.D.N.Y. July 20, 2012);
Brown v. Gabbidon2007 WL 1423788, at *4-5 (S.D.N.Y. May 14, 200a%);Sate St. Bank &
Trust Co. v. Inversiones Errazuriz Limitadiv4 F.3d 158, 174 (2d Cir. 2004) (similar result with
respect to a motioto vacate a default judgmeptirsuant to Fed. R. Civ. P. 60 (as opposed to the

vacatur of the entry of default pursuant to Fed. R. Civ. B; B8)ted States v. Burne{t2007 WL



201164 at*4 (E.D.N.Y. Jan. 3, 20076m@; United States v. Estrad2006 WL 3050886t *1
(E.D.N.Y. Oct. 20, 2006) (same).

In seeking to demonstrate the existenica meritorious defenséhe defendastneed not
conclusivelyestablishany facts, but they do have an obligation to come forward venddénce of
facts that, if proven at trial, would constitute a complete defei®at® St. Bank & Trus874 F.3d
at166 (quotingMcNulty, 137 F.3d at 740Kauhsen v. Aventura Motors, Iln2010 WL 2301289,
at*5 (E.D.N.Y. June 7, 2010) ("In order to support a claim of a meritorious defense a masant m
proffer credible evidence of facts 'which directly reldte[ to the allegations [in the complaint]
and raise| a serious question as to the validity of those allegations.™) (quattegalia,

Salomon v. 1498 Realty48 F.R.D. 127, 130 (S.D.N.Y. 1993)).

Conclusory denialsf a plaintiff's factual allegationdo rot suffice toestablish a
meritorious defensé&tate Farm Mut. Auto. Ins. Co. v. Cohd09 F. App'x 453, 456 (2d Cir.
2011) (citingPecarsky v. Galaxiworld.comd., 249 F.3d 167, 173 (2d Cir. 2001))pdtman,
Nachamie, Spizz & Johns, P.C. v. Ashgafl F.R.D. 451, 456 (S.D.N.Y. 2007) ("Although in an
answer general deniat®rmally are enough to raise a meritorious defense, the moving party on a
motion to reopen a default must support its general denials with some underlysrig fgaoting
Sony Corp.800 F.2dat 320).However, such denials are all the defendants hereda.

As evidence of a meritorious defenkékshteyndenies that he or Right Solution engaged
in "any wrongdoing.. with respect to any of the matters in the Complaint,” and swearsetlaaid
Right Solution"adhered" to the "relevant guidelines for markups of pricing of Durable Medical
Equipment and supplies.” Klikshteyn Aff. { 8. Such conclusory and self-serving denials of

liability, even in the form of an affidavit, do not constitute anything approackhneglible



evidence of facts 'which directly relafe].. to the allegations [in the complaint] and raise[

serious question as to the validity of those allegatidalihsen2010 WL 2301289, at *5

(internal quotations omittediKlikshteyn also averthathe is in possession of "thousands of

pages" of documents that he will offer at trial to "demonstrate that Right Sduiirahg

complied with all regulations1d. However,the only examplesof such documents thae

providesare thevery same wholesale invoices, insurance claim forms, and cancelled checks that
the Complaintlleges were thprimaryinstrumentof the defendant$faud Without additional
evidenceo rebutthe Complaint's allegations thi&ie dollar amounts reflected in the invoices and
claim formswere grossly in excess of the actoadrket value of the equipment described therein,
these documents in no way suggest the existence of a meritorious defense.

Nor is the preceding failing the only deficiency: the defenddmwise fail to idetify any
evidence to rebut theomplaint'sother allegations of fraudtor examplethe defendants offer no
evidence to rebut allegations that tisggtematicallyusedgeneric, nordescriptprescriptions
issued bythe clinicsto bill GEICO for equipmenthat was far more costly than the basic items
actually provided to the patienfBhe Complaint identifies sigpecific examples dhe defendants'
use of generic prescriptions to fraudulently bill GEICO in this mai@esComplaint T 4Q)-(vii).

The defendantfail to identify evidence to rebut even one of these examples.

In their motion papershe defendantgurport to identifya number of legal defenses that
they wouldraiseif permitted to file an answer. None of #etheoriegonstitutes a complete
defensdo GEICO's claimshat would justify vacating the defendants' defékiltst, the
defendantsssert thaGEICOs claimsare barred byhe doctrines o€ollateral estoppel and res

judicatabecause thegverlap withthe collecion actions brought by thdefendantagainsiGEICO
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in state courtDE 25 at 4. | disagree: even if such doctrines might prevent GEICO from rewpveri
a portion of the damages they seek with respect to specific paymentquiidhtat undermine the
merit of GEICO's overall theory of liability with respect to its causes ofraciiecond, to the
extent he defendantappear to raise an unspecifigostention defendesed on the existence of
the state court collection actigrsee d., they rely on a theorthat judgesn this district have
repeatedly rejected in analogous circumstarfeéesge.g, State Farm Mut. Auto. Ins. Co.James

M. Liguori, M.D., P.C, 616 F. Supp. 2d 221, 23® (E.D.N.Y. 2008)State Farm Mut. Auto. Ins.
Co. v. Schep®16 F. Supp. 2d 340, 345-49 (E.D.N.Y. 2008)e defendants similarly ignore
established case law in arguing teICO's claim for a declaratory judgment "may not properly
be before this Court at this timb&caus&sEICO's objections to the defendants' claints fo
reimbursement weneot properlyraised within the thirty day time frame provided éijection or
payment under the niault regime DE 25at 4-6; seg e.g, Cambridge Med., P.C. v. Allstate Ins.,
Co, --- F. Supp. 2d--, 2012 WL 5077481, at *5 (E.D.N.Y. Oct. 16, 2013)ate Farm Mut. Auto.
Ins. Co. v. Grafmarg55 F.Supp. 2d 212, 2234 (E.D.N.Y.2009);Liguori, 589 F. Supp. 2dt

229; Allstate Ins. Co. v. Valley Physical M&Rehab, P.C.,555 F. Supp. 2d 335, 339-40
(E.D.N.Y.2008).

Given the defendanti&ilure to identify any viable factual or legal defense to GEICO's
claims, | conclude that denying their motion to vacate the default is entiredistant with the
strong preferencm this circuitfor resolving disputes on the merits. In short, the defendants have
failed, despite ample opportunity, to demonstrate there is any cognizable didpeite@s$olved on
the merits. As a result, in the absence of any reason to believe there is Hausritefense,

setting aside the default would be a pointless exercise that would serve ompos®ineedless
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burdens on the parties and the coGft New York v. Greer2004 WL 1375555, at *7 (W.D.N.Y.
June 18, 2004) The existence of a meritorious defense is a critical factor becaulseut\atvalid
defense, there 130 point in setting aside the default judgmgr{internal quotation omitted

1. Conclusion

For the reasons set forth abovdehy the defendantsiotion.

SO ORDERED.
Dated: Brooklyn, New York

December 19, 2012

/sl

JAMES ORENSTEIN
U.S. Magistrate Judge
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