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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

e X
KAREEM BELLAMY,
Plaintiff,
MEMORANDUM DECISION AND
ORDER
- against
12 Civ. 1025 (AMD) (PK)
CITY OF NEW YORK, JOHN J. GILLEN, and
MICHAEL F. SOLOMENO,
Defendants.
T X

ANN DONNELLY, District Judge.

The plaintiff brought this action on March 1, 2012 against Detectives John Gillen and
Michael Solomeno, as well as the City of New K,dor alleged violations of federal and state
law, in connection with his prosecution ttee April 9, 1994 murder of James Abbott.

The plaintiff alleges misconduct on the pafrthe detectives to investigated the
murder. Specifically, he asserts that DetectiBéen and Solomeno fabricated evidence against
him, and coerced an eyewitness into identifying.hHis claims against the City are premised
on the trial prosecutor’'s summation commeats] on a perceived policy not to disclose
relocation assistance for threatened witnesses.

The defendants move for summary judgmentlbal@ms; the plaintiff cross-moves. For
the reasons set out below, the defendantsiamdor summary judgment is granted in its

entirety, and the action is dismissed.
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OVERVIEW

James Abbott was stabbed to death on Api9®4. A jury found the plaintiff guilty of
Murder in the Second Degree, on adty that he acted with depraviedifference to human life.

At that trial, the critical issue was id#ication. The jury hard evidence from two
witnesses. One witness saw the plaintiff shortlpleethe murder; this witness also said that the
plaintiff had threatened her aftére murder. The second witness saw the killing itself. Both of
these witnesses identified the plaintiff in separate lineups. The jury also heard that the plaintiff
made statements to police. The plaintiff's stépatestified for the defense, and said that the
plaintiff was home at the time of the murder.

The jury acquitted the plaintiff of intéonal murder, and convicted him of depraved
indifference murder. The plaintiff appealeid conviction to the ppellate Division, Second
Department, which affirmed his convictioithe New York Court of Appeals denied the
plaintiff's application for leave to appeal. Theiptiff filed a petition forhabeas corpus in this
district, and the Honorable @Hes Sifton denied the p&bin in a written opinion.

More than ten years aftershtonviction, the plaintiff petsded a state court judge to
vacate his conviction, pursuant to Criminab&dure Law Section 440.10, and to grant him a
new trial. The path to that decision was au@tl one, and spanned more than three years and
two lengthy hearings.

The plaintiff's initial claims at the 440 hearing were that his trialkr was ineffective,
that one of the eyewitnessesifmme forward with new euvihce calling into question the
reliability of his identification of the gintiff, and that the prosecutor withhéddady material.

The plaintiff called many witnesses who purportetidoe seen either tloeime or its aftermath,

but none of them gave evidence that wouldehaarranted setting asidhe conviction. The



record also revealed that theipltiff's team of lawyers and westigators, including his current
lawyer, Thomas Hoffman, engaged in questionalagicgin their dealings with witnesses. For
example, the plaintiff's team told the witnessemany of whom had tesed at the plaintiff's
criminal trial—that the plaintiff was innocerthat prosecutors knew keas innocent, that the
real killer had been identified and was dilllarge. Most trodmg, the lawyers paid a
substantial fee to one of these witnessese-efewitness, Andrew Carter—who changed his
testimony only after negotiating a payment.

After the close of the evidence, however, the plaintiff's team announced that they had
located a new witness, Michadleen, who claimed that Levon “Ishmel” Melvin had confided to
Green that he had killed s@one—presumably James Abbott—who was having an affair with
Melvin's wife. Moreover, Green produced ge¢arecording, which he said that he had
surreptitiously made of Melviadmitting to the murder. Theveere certainly problems with his
testimony at the first hearing; like Carter, the defense teamMpalidn a significant amount of
money, and told him that the plaintiff was ineat. Additionally, his account of how Melvin
supposedly confessed to him was not entirelyelballe. Neverthelesthe recording itself was
powerful evidence, and the judge granted tlagngiff's motion to vacate the conviction.

Shortly thereafter, however, Green’s gtoras revealed to be a hoax. After an
investigation, Green admitted that Melvin had mesanfessed to him, and that he paid a friend
to play Melvin’s role on the tape. Judge Blmfeld granted the presutor’s application to
reopen the hearing, at which Green admittedhisaprevious testimony was a lie, that Melvin
had never confessed to him, and that he faletictte entire story. He also claimed that the
defense team employed indefensible tactict ey fed him evidence and played on his

sympathies, and that Mr. Hoffman paid himaore than Green admitted at the first hearing,



and that after the tape was provede false, Mr. Hoffman told him to “disappear.” Green also
described fabricating a secoretording purporting to be a witte who had overheard “the real
killers” discussing the murder.

Despite Green’s admission that the ergiay was fabricated, Judge Blumenfeld
adhered to his initial decisionagrting the plaintiff a new trialHe reasoned that Green could
have been telling the truth whée testified that Melvin hadonfessed to him, and was only
lying about the tape. Although the court aetka new trial, th@ueens County District
Attorney’s Office could not go forward with tlease. In the years following the plaintiff’'s
conviction, the New York Court of Appeals spigrrestricted the circumstances under which
depraved indifference murder, the crimevidrich the plaintiff was convicted, could be
established. As a result, the @#icould not retry the plaintiff for the murder of James Abbott.

The Queens County District Attorney’sfioe dismissed the indictment against the
plaintiff in September of 2011. Six monthgelg the plaintiff—repesented by Mr. Hoffman—
brought this lawsuit against thetdetives who had investigatédae murder of James Abbott and

the City of New York.



BACKGROUND
Factual History*
A. Murder Investigation
James Abbott was stabbed to death on Beaemi@ Drive at the intersection of Beach
48th Street in Far Rockaway, Queens, at around 9:40 a.m. on April 9, 1994. (Defendants’ 56.1
Statement (ECF No. 156) (“Defs.’ 56.1") 114 Plaintiff's 56.1 Courdrstatement (ECF No.
165) (“PIl.’s 56.1 Counterstatemepf[{ 4, 9.) The murder site was three blocks from the
Edgemere Houses, the public housing complexhith the plaintiff lived, and one or two
blocks from the C-Town supermarket at 490@&eChannel Drive where Abbott had purchased
groceries minutes before he was killed|aiffiff's Additional 56.1 Statement (ECF No. 167)
(“Pl.’s Add. 56.1") 1 21; DefendasitResponsive 56.1 Statement (ECF No. 172) (“Defs.” Resp.
56.1") 1 21), and where the plaintiff bought bearApril 9, 1994. (Defs.’ 56.1 § 18; Pl.’'s 56.1
Counterstatement  18.)
The case was first assigned to Detechkitrehael Solomeno of the 101st Precinct, and
transferred to his colleague, Betive John Gillen, before the pidiff's arrest, which took place
five weeks after the murder. (Pl.’s Add. 56.1 {R&fs.” Resp. 56.1 { 22.) In the weeks that

followed the murder, the detectives continuedthtastigate. They went to the C-Town

! The plaintiff's submissions do not comply with Local Rule 56.1, which requires a summamejoidgpponent to
“specifically controvert[]” themovant's Rule 56.1 Statement of Material Facts, with citation to admissible record
evidence. Local Rule 56.1(c) & (d)nstead, the plaintiff includes citations to evidence that does not support the
claims being made, and draws strained or unwarranted inferences by combining evidence fromdtitferesit In
many instances, the plaintiff's factuahrhs seem to be premised on counsais theories about the case, rather
than the actual evidence. | give no weight to statements that are not supported by the record. Narrative and
argument in a 56.1 Counterstatementatie$ the Local Rules, and is of no help to the Court, as it requires the Court
to sift through thousands of pages of transcripts and depwsiti order to ascertain the factual basis, if any, for the
plaintiff's allegations.See Kruger v. Virgin Atlantic Airways, Li@76 F. Supp. 2d 290, 308-09 (E.D.N.Y. 2013).
While the record in this case is voluminous, and is comprised of thousands of pagesestitriahty, testimony

from two lengthy 440.10 hearings, and multiple depositions, | have undertaken a thorough revéereadrth See
Holtz v. Rockefeller & Cp258 F.3d 62, 73—74 (2d Cir. 2001) (The court, in considering the parties’ submissions,
has broad discretion to “conduct an assiduous review of the record,” or to “deem as admitted” facts that are not
controverted by the opposing party’s statement).



supermarket shortly after the murder, and lecithat Abbott had been in the store moments
before he was killed. (Pl.’s 56.1 Counterstaént § 16; Pl.’s Add. 56.1 1 30-31; Defs.” Resp.
56.1 7 30-31.)

They also spoke at least twice to Andrew Cé&righo told the police he saw two men
attack the victim, and that thearter man stabbed Abbott repeatetiigDefs.’ 56.1 17 6-9; Pl.’s
56.1 Counterstatement 11 6-9, Defsx E (ECF No. 157-5).)

Detectives Gillen and Solomeno interviewed Linda Sanchez, who was working at the
C-Town the morning of the murder. (Defs.’ 56.1 Defs.” Ex. G (ECF No. 157-7).) She said
that Abbott came to the store at about 9:30 gefs.’ 56.1 § 13; Defs.” Ex. G.) Two other
men also came in, picked up some beer, and gbeisame line as Abbott. (Defs.’ 56.1 | 14;
Defs.” Ex. G.) The two men left the storefdre Abbott, walked through the C-Town parking
lot, turned back to the storand then continued walking. (Defs.’ 56.1 | 15; Defs.” Ex. G.)
Abbott also left, heading in the same directioth&stwo men. (Defs.’ 56.1 § 16; Defs.” Ex. G.)

On April 15, 1994, Detective Gillen receivadelephone call from someone identifying
herself as “Anna Simmong.”(Defs.’ Ex. | (ECF No. 157-9).he caller claimed to have
overheard two men bragging abatebbing a man on Beach 4&treet. (Defs.” Ex. I.)
According to the caller, the men said that thwejted for the victim to leave the supermarket,
and followed him to the scene of the stabbimbile he was on the telephone, they got out of
their car, “snuffed him,” and then drove awdipefs.” Ex. I.) The woman added that the men

were members of “the Regulators” gang, and that the victim may have been asked to join, but

2 The parties agree that Carter used a wheelchair, and diug user who had served prison time for an armed
robbery. (Pl.’s Add. 56.1 § 32; Defs.” Resp. 56.1 1 32.)

3 A DD5 dated April 9, 1994, indicates that Carter spakk Detective Lane. (Defs.’ Ex. E.) The DD-5 did not
include a description of the two men. (Pl.’s Add. 56.1  33; Defs.’ Resp. 56.1 { 33.)

4 Detective Gillen prepared a DD5 memorializing the céillefs.’ Ex. I.) The caller is identified in the DD5 as
“FKD,” which stands for “female known to the department.”
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refused. (Defs.’ Ex. l.) The caller saidtishe knew both men and gave the following
description:

1. Rodney Harris [male/black] 26-27 [years of age]

5610 Beach Channel Drive

Apartment 7g or 7H

Short possibly 5'2-5'4"

wears red hoodies

2. Ishael [sic]

5449 Almeda Avenue

[male/black] 27-29 [years of age]

possibly the head of the Regulators
(Defs.” Ex. I.) Although tk caller promised to comnte the precinct after she left work at 3:00
p.m., she never arrived. (Defs.’ 56.1  P8}s 56.1  23; Defs.” Ex. I.)

As documented in a DD5, Detectives Solomeno and Gillen, in an effort to interview the
caller, visited two locations th#te caller had given: a laundnat where she claimed to work,
and an apartment at 411 Beach 54th Street, Apartment 2G. (Defs.’ 56.1 | 25; Defs.” Ex. K (ECF
No. 157-11).) They could not find Simmonisanyone who knew her. (Defs.’ 56.1 | 25-27;
Defs.” Ex. K.) Detective Solomeno showeoth Carter and Sanchez, separately, two
photographic arrays—one with Levon Melvitvghotograph, and the other with Rodney
Harris’s photograph—but neither @& nor Sanchez identified either Melvin or HafrigDefs.’
56.1 1 28-29; Solomeno Dep. Tr. 53:22-25, 55:9-60:5.)

On October 20, 1994, ADA David Guy sent tideto Detective Gillen, requesting the

female caller's name, and appended a copy ¢é@iee Gillen’s notes from the April 15, 1994

5 The parties agree that “Ishmel” was a nickname for someone named Levon Melvin. (Defs2&6.2.

6 0On a November 18, 1994 printout of Harris’s arresbrd, someone wrote the name “Mage Styles,” as well as an
address. (Pl.'s Add. 56.1 1 54; Defs.” Resp. 56.1.)] Birris and Styles were “wanted” in connection with a
shooting on Beach 54th Street and Beach Channel Drive that occurred five months before Abluwt's fRuts

Add. 56.1 1 55; Defs.” Resp. 56.1 § 55.)



conversation. (Pl.’s Ex. S (ECF No. 169-3 attHeage Nos. 10-11).) Detective Gillen created
a DD5 in response, dated November 18, 1994, wtiazumented the vidib the apartment and
the laundromat the caller describedDefs.’ Ex. K.) Detective Gillen added the phrases “does
not live here 4/19” and “Photageg 16 m/w 22 p/w” to his notés(Pl.’s Ex. S (ECF No. 169 at
ECF Page No. 20).)

It is undisputed that Detective Gillen nev@oked for or questioned Harris or Melvin.
(Pl.’s Add. 56.1 1 45; Defs.’ Resp. 56.1 1 45.)

B. TheArrest and Lineups

On May 13, 1994, Linda Sanchez called the 1@tscinct Detectiv&quad and said the
person she saw immediately befthe stabbing was now in front of 5132 Beach Channel Drive.
(Defs.’ 56.1 9 30; Pl.’s 56.1 Counterstatement fC8fs.” Ex. M.) The detectives arrived and
directed the plaintiff to get to the squad car, which he diti.(Defs.’ 56.1 ] 33; Pl.’s 56.1
Counterstatement  33.)

The plaintiff says that he asked detectiwdgy they picked him up. (Defs.’ 56.1 | 38;
Pl.’s 56.1 Counterstatement  38.) Both sides apgateDetective Gillen d the plaintiff that
they were bringing him back to the precinét&tinhouse because he vaagking beer in public,

and he would be fined for disorderly conduati@rinking a beer in thstreet. (Defs.’ 56.1 1

" During his deposition, ADA Guy testified that unless he had a separate telephone conversation with Detective
Gillen, which he did not recall, he would not have knate April 15, 1994 caller had identified herself as Anna
Simmons, until he received the November 18, 1994 DD5. (GuyDepl1:25-92:17.)

8 The plaintiff says that Detective Gillen made these notes after ADA Guy requested the identity of the female
caller. (Pl.’'s Ex. S (ECF No. 169 BCF Page No. 20).) Detective Gillen testified at his deposition that he made
this addition to his notes, butddinot recall when he did so. (Gillen Dep. Tr. at 82:5-84:1.)

9 The defendants contend that Detective Gillen did nottiueldarris or Melvin becaudée detectives had nothing
more than the telephone call from an unverifiable source, which did not give them a basis to madst. afbafs.’
Resp. 56.1 1 45.) Moreover, questioning either or both men about a murder would har@rised the
investigation, and caused potential suspects to flee. (Defs.’ Resp. 56.1 1 45.)

10 According to the plaintiff, one of the detectives poirdeglin at him. (Pl.'s 56 Counterstatement § 33.) The
defendants say they asked the plaintiffi¢d into their car. (Defs.’ 56.1 § 33.)
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35, 36; Pl.’'s 56.1 Counterstatement {{ 35, 36.) i&tghint, according to the defendants, the
plaintiff replied, “This must ba case of mistaken identity-efmeone probably accused me of
murdering someone. Why would someone accusefraemething | didn’t do?” (Defs.’ 56.1
37; Defs.” Ex. N (ECF No. 157-14) Ipetective Gillen made a noté the statement in his spiral
notebook. (Defs.” Ex. N.) Sometime later, Détex Gillen added to the note: “Statement made
by def while being asked his pedigree — spontas&ounsolicited.” (Pls Ex. S (ECF No. 169-
2 at ECF Page No. 30); Gillen Dep. Tr. 58:19:55) The plaintiff denies making this
statement! (Pl.’s 56.1 Counterstatement  37.)

On May 14, 1994, Detective Gillen conductednelip at the 101st Priact. (Defs.’ 56.1
1 42; Pl.’s 56.1 Counterstatement § 42.) Botlda Sanchez and Andrew Carter viewed the
lineup. (Defs.’ 56.1 1 46; P1.%56.1 Counterstatement  46.) The witnesses were asked three
guestions: (1) Do you recognize anybody2jom do you recognize? (3) From where do you
recognize that person? (DefS6.1 1 48; Pl.’s 56.1 Counterstatern$m8.) A sergeant from a
different precinct and AssistaBistrict Attorney Stephen Antigmawere in the viewing room
when the witnesses lookedthe lineup. (Defs.’ 56.1  188].’s 56.1 Counterstatement
18612

It is undisputed that Sanchez identifibe plaintiff. (Defs.” 56.1 { 49; Pl.’s 56.1
Counterstatement § 49.) Detective Gillen docuntktites identification in a DD5 dated May 14,
1994. (Defs.” Ex. P (ECF No. 157-16).) Furthi®anchez signed a lineup report memorializing

the identification.(Defs.” Ex. Q (ECF No. 157-17).) Onigiform, in response to the question,

1 The plaintiff contends that Detective Gillen fabricatesl statement, and argues, without support, that prosecutors
would necessarily have introduced the statement in the grand(Pl.’s 56.1 Counterstatement § 37.) The plaintiff
does not explain why this would be so, nor cites to ardeace that prosecutors regiygpresent all the evidence

that they have gathered to the grand jury.

21n support of this fact, the defendants cite ADA Anégi’s 440 testimony; ADA Antignani testified that he,
Detective Gillen, and “one of Detective Gillen’s supervisors, aesgrtgwvho was not from that precinct” were in the
lineup room. (Defs.” Ex. MM, 440 Tr. 1109:3-8.)



“Where do you recognize him/her from,” Deteeti@Gillen wrote that Sanchez answered, “From
C-town he was with the guy who got stabbed @t 8aturday & he is the guy who I called up on
with the yellow shirt ysterday and the brown bodtgDefs.” Ex. Q.)

When Catrter first viewed the lineup, he staidt the person who stabbed the victim was
either the person seated in position one, or the person in positidd (Pefs.’ 56.1 | 51; Defs.’
Ex. R (ECF No. 157-18).) The signed lineup forrihexs this identificationin response to the
guestion “Do you recognize anyone2arter answered, “Either 1 @rl’'m not sure.” (Defs.’

56.1 1 52; Pl.’s 56.1 Counterstatement {[3s.” Ex. S (ECF No. 157-19).)

After the lineup, ADA Antignani joined Detaeé Gillen and Carter in another room.
(Antignani Dep. Tr. 94:15-96:22\\Vhen Detective Gillen left, Cter told ADA Antignani that
he knew that the stabber was gezson in position number one, lat the hair was different.
(Antignani Dep. Tr. 94:15-96:22 petective Gillen prepared a DD5 that summarized Carter’'s
statements:

The line up was viewed by Andrew Carter dnedstated that it veaeither position #1 or

#2 that stabbed the victim at the c/o B.48 Stamet Beach Channel Drive. He stated that

it was more likely it was number one but conlst be absolutely sure it was him. He

stated that he was 99% sure but could not say for sure. Cartertistatieéppeared that
number one was the guy but it seemed as idtecut his hair as he didn’t have any

braids.

(Defs.” Ex. R.)

13 The plaintiff maintains that Carter “initially indicated tllaé perpetrator was number two, a filler.” (Pl.’s 56.1

51.) The plaintiff's citations to theecord evidence do not support thisgsition. At trial, Carter repeatedly

testified that he initially indicated that the persorovgtabbed the victim was in “either one or twoSeéTrial Tr.
880:11-883:22.) When Carter was asked, “Did you thenqaitleither one or two from that lineup at that time,”

Carter answered, “Two.”Sge€Trial Tr. 882:25-883:3.) This testimortypwever, does not support the plaintiff's
argument that Carter first identified the person in pasitieo, and then—after a “praite conversation with Gillen

outside of the lineup room” identified the person in position one. The plaintiff also cites the testimony of ADA Guy,
who stated that Carter said, “One or two, I'm not sure.” (Guy Dep. Tr. at 52:24-53:2.) Finallgjntié pstified

at his deposition that during the lineup, he was able to hear voices from the other side of the door, and he “heard a
guy say number two.” (Bellamy Dep. Tr. at 158:23-159:21.)
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ADA Antignani memorialized his exchangetlwCarter in a memorandum dated June 30,
1994. (Defs.” Ex. U (ECF No. 157-21).) ADA Antignasaid that Carter initially said that both
the plaintiff, in position one, and a filler, position two, “resembled” thetabber. (Defs.” Ex.

U.) In a second conversation imdigely after the lineup, Cartex@ained that his statement in
the lineup room “reflected only that thexas a resemblance between the persons holding
numbers one and two in the lineand that the stabber on the dat¢he incident had a different
style haircut than he did on the datehe lineup.” (Defs.’ Ex. U.)

The plaintiff asserts that Detective Gilland Carter had a conversation outside the
lineup room, during which Detective Gillen direct€drter to identify the person in position
one—the plaintiff—and told Cartéinat “Bellamy was the right pess to identify but that he had
‘cut his hair’ and shortened his braids.” [b6.1 Counterstatement § 53.) Detective Gillen
denies this accusation.

After the plaintiff was returned to his hatdj cell, Detective Gillen told him that both
witnesses picked him out tfe lineup. (Defs.’ 56.1 | 58;.”RI 56.1 Counterstatement ] 58.)
According to the plaintiff, he fainted for a ment, and when he woke up, Detective Gillen said,
“Once | close the door, | close it fgpod.” (Pl.’s Add. 56.1 1 127.)

The plaintiff told the detectivethat he was with a friend, Trell Lee, at the time of the
murder. (Defs.’ 56.1 1 39; Pl.’s 56.bahterstatement § 39.) On May 15, 1995, ADA
Antignani, accompanied by Detective Gillen, toakweorn statement from Terrell Lee. Lee said
that while he knew the plaintiff, he wast with him at the time of the murder:

ADA Antignani: [I]f Kareem told us that heas with you at the time, the morning or
April 9th, would he be telling the truth?

Lee: | can’t say if he woulbe telling the truth and I'm na@oing to try to justify what
he’s saying, but . . .

11



Antignani: So, were you with him?

Lee: No, | wasn't?

(Lee Interview, Pl.’s Ex. S (ECF No. 169-1EECF Page Nos. 6).) On May 15, 1994, Detective
Gillen arrested the plaintiff fanurder, and signed the criminal court complaint. (Pl.’'s Add. 56.1
1 128; Defs.” Resp. 56.1 1 128.)

C. TheGrand Jury

ADA Antignani presented the case to tBeand Jury on May 19, 1994. Four witnesses
testified: Police Officer Frank Perez, Linda Saew, Andrew Carter, arldetective John Gillen.

Police Officer Frank Perez testified that oniugday, April 9, 1994, at about 9:45 a.m., he
saw James Abbott lying in a pool of blood on theneo of Beach 48th Street and Beach Channel
Drive. (Defs.’ 56.1 Y 63; P'56.1 Counterstatement Y 63.)

On April 9, 1994, Linda Sanchez was workingaasashier at C-Town. (Defs.” Ex. X,
Grand Jury Tr. 8:16-9:8.) At 9:30 a.m., JarAbbott, whom she knew as “a quiet customer”
came into the store. (Grand Jury Tr. 9:9-10\&hile he was checking out, Sanchez saw two
other men in line: the plaintiff, whom she ognized as a customenda taller man. (Grand
Jury Tr. 10:3-11:12.) Abbott stoppéo talk to the store manager, and the plaintiff and the other
man left the store. (Grand Jufy. 11:16-12:2.) As they lefhe plaintiff stopped, turned back,
and looked inside the store. (Grand Jury Tr3322:13.) Sanchez weotitside to the parking
lot to get shopping carts, and saw that the pfaemd the other men had stopped near a chicken

place. (Grand Jury Tr. 12:10-14:2.) Abbott tieaiked through the parking lot, in the same

1 The plaintiff claims, without support, that Lee only gévese answers because Detective Gillen threatened him.

The plaintiff also refers to his Exhibit W (ECF No. 164-31), which appears to be fragmentigfed letters, in

what seems to be different handwritinghe plaintiff does not explain how unsworn, unsigned fragments of letters
would ever be admissible. In any event, to the extent that the plaintiff is claiming that these pages are parts of letters
from Lee, it is noteworthy that Lee does not provide with an alibi. (Pl.’s Ex. W at 3167.)
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direction as the plaintiff and ¢hother men. (Grand Jury Tr. 3414:16.) Sanchez learned later
that morning that James Abbott had bk#ied. (Grand Jurylr. 14:17-15:4.)

In a lineup held on May 14, 1994, Sanchez idiexttithe plaintiff as the shorter man
behind Abbott in the supermarket on April 9, 199&rand Jury Tr. 15:8-18:) The plaintiff's
hair was different at the lineup;was not as “loose” as it was April 9th. (Grand Jury Tr.
15:8-16:16.)

Andrew Carter, the third witness, testifitdht on April 9, 1994, heas waiting for the
bus on Beach Channel Drive between Beach d8th49th Streets when he observed three men
walk over from the direction of the C-TowiiDefs.’ 56.1 [ 73, 74; PIl.’s 56.1 Counterstatement
19 73, 74.) One of them had two bags. (Gramg Tu 19:9-13.) Two of the three passed him,
while one stopped to light a cigarette, and noddeCarter. (Grand dyTr. 19:14-20.) The
man with the bags went toeuthe telephone. (Grand Jury IP:14-20.) When the man with
the bags hung up the telephone,dtieer two men started hittingrhi (Grand Jury Tr. 20:2-10.)
The “little” man who hadit the cigarette pulled out a knifed starting stabbing the man in his
head, neck, and chest. (Defs.’ 56.1 | 75; P6'4& ®£ounterstatement { 75.) The man fell to the
ground, and both men kicked him “[a]ll in the chdace, everywhere.” (Grand Jury Tr. 21:16—
17.)

On May 14, 1994, Carter went to the 101st Pitcamd viewed a lineup. (Grand Jury Tr.
21:21-22:2.) Carter testified that the persopasition one—the plaintiff—“stabbed the guy to
death in front of the bus stop;” his hair had beeshort, kinky braids on the day of the stabbing,
but “cut” on the day of the ling. (Grand Jury Tr. 22:3-22:20.)

Detective Gillen was the last tness to testify before ti@rand Jury. (Defs.’ 56.1 § 78;

Pl.’s 56.1 Counterstatement J 78.) He conducted two separate lineups—one that Sanchez saw,
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and the other that Carter salwe plaintiff was seated in position number one for both linéups.
(Defs.’ 56.1 1 79; PIl.’s 56.1dtinterstatement § 79.)

The Grand Jury indicted the plaintiff for two counts of Murder in the Second Degree, and
one count of Criminal Possession of a WeapaheénFourth Degree. (Defs.’ 56.1  80; Pl.’s
56.1 Counterstatement Y 80.)

D. The Suppression Hearing

Prior to trial, the plaintiff's attorneyXenneth Reiver, moved to suppress the lineup
identifications and the plaiifits post-arrest statement8. At a hearing held on three dates before
the Honorable Steven Fisher, the State cdlletéctive Gillen and ADAAntignani. Detective
Gillen testified that on May 13,994, Linda Sanchez called the 10Rstcinct, and said that the
person who had been with James Abbott shortly before his murder was in front of 5132 Beach
Channel Drive. (Sept. 9, 1994 Tr. 9:7-15.) Theedkves, including Deteiete Gillen, arrived at
the address and saw the plditvho matched Sanchez’'s degtion, and was drinking a forty
ounce beer. (Sept. 9, 1994 Tr. 9:7-10:3.)

The detectives put th@aintiff in the back seat of &ir car. (Sept. 9, 1994 Tr. 13:15-17.)
The plaintiff was not handcuffetut was “getting a little aggrated.” (Sept. 9, 1994 Tr. 54:6—
25.) One of the detectives sdity would “overlook” the fadhat the plaintiff was drinking
beer “in front of the project,” but that he himdcome to the precinct. (Sept. 9, 1994 Tr. 54:20—
25.) As they drove to the piiact, Detective Gillen attempted gt the plaintiff's pedigree

information, and the plaintiff said, “This must Aemistake. Somebody must have accused me of

5 The prosecutor also introduced a document entitled ‘fitertion of Body,” and James Abbott’s death certificate,
which indicated that he died from stab wounds to the torso with perforations ofighdiver, and aorta. (Grand
Jury Tr. 27:1-30:7.)

16 Counsel's pre-trial motion to suppress physical evidence was denied without a hearing.
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murdering somebody. Why would somebodygwse me of something | didn’t dd?”(Sept. 9,
1994 Tr. 12:23-13:5, 52:13-53:6.) When they got éopifecinct, Detective Gillen advised the
plaintiff of his constitutional ghts. (Sept. 9, 1994 Tr. 13:23-16:2The plaintiff said that he
did not want to talk, refused to sign a form tattbffect, and was put ancell. (Sept. 9, 1994 Tr.
16:3-17:23.) Then the plaintiff started talkingept. 9, 1994 Tr. 18:4-12.) He said that he
woke up at 10:00 a.m. on the day of the murder, and was in C-Town with a friend. (Sept. 9,
1994 Tr. 18:22-19:9.) He also said that he gswictim’s body, covered by a sheet, in the
street, and that he knew the victim dmsl family. (Sept. 9, 1994 Tr. 18:22-19:9.)

Detective Gillen arranged a lineup with five filléfs(Sept. 9, 1994 Tr. 22:2-8, 33:2—
5.) Because the plaintiff was the only one veittort braids, Detective Gillen asked the plaintiff
to push back his braids. (Sept. 9, 1994 Tr18485:5.) The plaintifthose the first seat.
(Sept. 9, 1994 Tr. 22:5-10.) Sanchezs the first to look at the linedp.(Sept. 9, 1994 Tr.
22:19-23:2.) She stated that seeognized number one, the plin as “the guy who was with
the victim in C-Town the day he got stabbeaht that the plaintiff was “the guy | called up on
yesterday.” (Sept. 9, 1994 Tr. 30:25-31:11.)

Carter viewed the lineup after Sanché3ept. 9, 1994 Tr. 32:6-11.) He said that he
wanted to get a closer look attheople in the lineup, so the deiee asked thatach participant
step closer to the window. (Sept. 9, 199460:18-61:11, 86:4-18.) Cartsaid that it was
“either number one or number twdliat he “thought it was numbene,” but that he was “also

looking at number two.” (Sept. 9, 1994 Tr. 33:18-34:21.) When they got outside of the lineup

17 As noted above, the plaintiff denies making this statement.

18 Carter was designated as “the male witness” in #restript. The lineup could not take place until the day after
the plaintiff was taken into custody, because Carterinviiee hospital. (Sept. 9, 1994 Tr. 87:8-17.)

¥ The plaintiff disputes this, and says that he was diceit take the first seat. (Pl.’s Add. 56.1 1 111.)

20 Sanchez was designated in the transcript as “the female witness.”

15



room, Carter said he was “99 pertesare it was number one,” but# hair is throwing me off.”
(Sept. 9, 1994 Tr. 85:9-14.) Carter was tteeen to another room. (Sept. 9, 1994 Tr. 85:15—
86:3.) He called the detective o\and said that he thoughtas “definitely number one,” but
that his hair was “shorter,” andpeated that “the hair was jusirowing [him] off.” (Sept. 9,
1994 Tr. 34:14-21, 85:15-86:3.) Then he said‘ihatas definitely, without a doubt, number
one.” (Sept. 9, 1994 Tr. 34:14-21, 85:15-86:3.)

In addition to asking about the statemeantd the lineups, defense counsel questioned
Detective Gillen about the caller who claimed#&ve overheard two men talking about the
murder. (Sept. 9, 1994 Tr. 45:17-20.) Detective Gilstified that he couldot find the caller.
(Sept. 9, 1994 Tr. 46:14-24.) He did not questiee people that the caller had named because
he did not have anyone to “verify” her infaatron, and he did not want to compromise the
investigation. (Sep®, 1994 Tr. 46:14-47:18.)

ADA Stephen Antignani testifiethat he was present inglioom when both witnesses
viewed the lineup, as was a sergeanep{S9, 1994 Tr. 94:24-95:6, 103:21-104:5.) While
Carter was looking at the lineup, tparticipants were asked to stepser to the window. Carter
said that he recognized “either ametwo. I'm not sure,” and thdte saw “one or two stab the
black guy on Beach Channel Drive between Bebtbr Beach 48 Street.” (Sept. 9, 1994 Tr.
104:24-105:11.) Less than five minutes after &@ddoked at the lingp, ADA Antignani went
to talk to him in order to schedule his gdgury testimony. (Sep®, 1994 Tr. 109:21-110:7.)
Carter, who was “sort of apolog®” told the prosecutor thdie “knew it was number one” who
stabbed James Abbott, but that numbers one and two “resembled each other.” (Sept. 9, 1994 Tr.
99:17-100:6, 124:22-125:18.) He eipkd that he was “positive” that it was number one, but

that his hair was different ondlday of the stabbing tharwis at the lineup, and that the
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plaintiff's braids were “loosr” on the day of the murdefSept. 9, 1994 Tr. 99:17-100:6, 113:7—
19.) ADA Antignani spoke to Caat before the grand jury pestation. (Sept. 9, 1994 Tr.
100:11-25.) Carter repeated whatsaid after the lineup: that numbers one and two “looked
alike,” but that he was “definite it was number ort®yt that he had “different hair on the date of
the stabbing.” (Sept. 9, 1994 Tr. 100:11-25.)

Detective Gillen was recalled on Septemb@, 1994, and testified about the April 22,
1994 interview of Linda Sanchez. At sopwnt between the April 9 and April 22, 1994,
Sanchez called Detective Solomeno, and saicstiehad some information about the homicide.
(Sept. 20, 1994 Tr. 8:8—-13.) During an A@d, 1994 interview of Sanchez, Detectives
Solomeno and Gillen learned that she had sd#o# in the supermarket at around 9:30 a.m. on
the day that he was killed. (Sept. 20, 19949110-10:9.) She saw two black men get in line
behind Abbott. (Sept. 20, 1994 Tr. 9:10-10:917122.) She described one man as 5'5",
wearing a green jacket and green hat, withtdhvaided hair. (Sep20, 1994 Tr. 10:19-11.6.)
The other man was between 5'7" and 5'8". (Sept. 20, 1994 Tr. 10:19-11:6.)

Before Abbott left the store, he spoke witle store manager. (Sept. 20, 1994 Tr. 9:10—
10:9.) The two other men paid for their thiragsl left. (Sept. 20, 1994 Tr. 9:10-10:9.) Sanchez
saw them walk through the parking lot, towaBeach Channel Drive. (Sept. 20, 1994 Tr. 9:10-
10:9.) About halfway across therging lot, they stopped and looked back at the store. (Sept.
20, 1994 Tr. 9:10-10:9.) Abbott left the store, antkecin the same direction as the two men,
towards the chicken store. (Sept. 20, 1994€Tr0-10:9.) Sanchez went out to retrieve some
shopping carts; as she walked back towards tite,sshe looked back, but did not see Abbott or

the two men. (Sept. 20, 1994 Tr. 9:10-10:9.) Sentbld the detectivebat she knew the men

17



from “coming into the store all the time,” and tlifaahe saw them again, or saw a photo of them,
she would “definitely recognize¢m.” (Sept. 20, 1994 Tr. 12:6-12.)

After both sides rested, the plaintiff's lawyangued that the plaintiff's statements and
both lineup identifications should be supgmed. (Sept. 20, 1994 Tr. 57:10-64:17.) He
contended that the plaintiff warrested without probable caughat the lineup was unduly
suggestive, and that ADA Antignamust have “suggested” to Carthat he should identify the
plaintiff. (Sept. 20, 1994 Tr. 57:10-64:17.)

Judge Fisher credited the testimony of boitm@sses; he found thtte detectives had
probable cause to arrest thaiptiff, that the lineup was nainduly suggestive, and that the
plaintiff's statements were spontanedtigSept. 30, 1994 Tr. (ECF No. 182-1).)

E. Criminal Trial

The central issue in the phiff's trial was icentification. The witnesses for the
prosecution included Detectives John Gillen and Michael Solomertyew Carter, Linda
Sanchez, Veronica Walker, and Deborah Abbottyitiem’s sister. Theplaintiff's stepfather
testified for the defense. | summarize testimony of the tevant witnesses.

i. Detective John Gillen

Detective John Gillen testified about his raighe investigation of James Abbott’s
murder and the arrest of the plaintiff. @pril 9, 1994, Detective Gillen and other detectives,
including Detectives Michael Solomeno and Darrane, went to the scene of the stabbing;
when they arrived, Abbott's body watill there. (Trial Tr. 80:4-81:7.) Detective Lane spoke
to Andrew Carter, who lived ia nursing home. (Trial Tr. 482:1-12.) The detectives canvassed

the area for witnesses. (Trift. 481:13—-25.) About a wedkter, on April 15, 1994, Detective

21 As Judge Fisher was discussing Sanchez’s familiarity tétplaintiff, the plaintifinterjected, “I live around
there, she sees me comdlie store all the time.” (Sept. 30, 1994 Tr. 12:25-13:2.)
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Gillen got a call from a woman who identifibdrself as “Anna Simmons.” (Trial Tr. 482:16—
24.) She said that she overheard two mimigrabout a murder; ghidentified them as

“Ishmel” and “Rodney Harris.” (Trial Tr. 48261:83:9.) Detective Solomeno checked precinct
files, determined that Rodney Harris and Letishmel” Melvin had been arrested in the
precinct, and got their arrest photographsia{TTr. 483:7—-22, 546:10-14 Hle put together two
photographic arrays, one comtizig Harris’s photograph andefother containing Melvin’s
photograph, and showed them, separately, tte€and Sanchez. (Trial Tr. 483:7-22, 484:2—-6,
486:18-87:4.) Neither witnegentified either Harris or Mein. (Trial Tr. 486:22—24,
487:10-12.)

Detective Gillen tried to find the caller at bdtte home address that she gave and at her
workplace. (Trial Tr. 490:9-91:15.) No ones#her location knew who she was. (Trial Tr.
490:9-91:15.) He did not question or arrest HaridMelvin because he had “nothing to arrest
them for.” (Trial Tr. 553:21-54:24.) He wasot going to approach suspect and ask him
guestions about a homicide” when he could nofyw&hether the caller actually heard the
statement. (Trial Tr. 553:21-54:24.) He did believe that he had probable cause to arrest
either man. (Trial Tr. 608:2—7 Moreover, Detective Gillen was ver able to verify that Anna
Simmons existed. (Trial Tr490:9-91:15, 546:18-22, 605:3-6:10.)

Detective Gillen was with Detective Solonmeat an April 22, 1994 interview of Linda
Sanchez. In that interview, she said #ta recognized one of the men who was behind the
victim in line as a regular C-Town customer. (Trial Tr. 565:9-14, 570:3-10.)

At about 6:00 p.m. on May 13, 1994, in responsa ¢all to the precit, detectives went
to 5124 Beach Channel Drive. (Trial Tr. 492:98:12.) They stopped the plaintiff, who was

wearing a bright yellow sweatshahd dark pants tucked intofmiberland boots, as described in
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the call. (Trial Tr. 493:7-17.) He was alsinfing a forty ounce beer. (Trial Tr. 493:11-13.)
One of the detectives told him that they weresting him for drinking &eer in public, and put
him in the back seat of their car. (Trial Tr. 493:14-94:15, 529:23-30:11.) As Detective Gillen
tried to get the plaintiff's pedigree infortnan, but before any mention of James Abbott’s
murder, the plaintiff yelled, “This must becase of mistaken idéty. Somebody probably
accused me of murdering someonéTtial Tr. 494:23-93, 529:12-16, 599:15-22, 600:2-5.)
Detective Gillen wrote down what the plafhaid in his spiral notebook, along with the
notation “Statement made by defendant whiladpasked pedigree.” (Trial Tr. 535:24-36:1.)
Sometime later, the detective gave a copthaf notebook page to the prosecutor; he
subsequently wrote, “spontaneous and unsolitiadhe original page, copied that page, and
gave it to the prosecutor. (@tiTr. 535:24-40:4.) Defense counkatl both versions at trial,
and questioned Detective Gillen about them. (Trial Tr. 535:24-40:4.)

When they arrived at the precinct, DeteetGillen advised th plaintiff of his
constitutional rights; the plairitisaid that he did not want emswer questions. (Trial Tr.
496:17-97:2, 531:18-20, 560:10-61:16.) Detective Gillernhzuplaintiff in a holding cell, and
started filling out paperwork. (il Tr. 497:14-16.) The plaintitbld the detective that he was
“there that day.” (Trial Tr499:2-501:25, 531:21-32:11.) He sthidt in the afternoon, he and
Terrell Lee walked from the C-Town and sawnés Abbott’s body in thstreet. (Trial Tr.
499:2-501:25, 531:21-32:11.) He added that klekhawn Abbott “his whole life,” and saw
him “all the time” when he went to C-Town to buy beer. (Trial Tr. 499:2-501:25, 531:21—
32:11.)

The next day, May 14, 1994, Detective Gillen fmgiether a lineup with the plaintiff in

seat number one, and five fillers. (Trial $02:14-5:7.) He asked the plaintiff to push his
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braids back and to flatten them so thatwaild not stand out(Trial Tr. 510:9-19.) Two
witnesses viewed the lineup: Linda Sancaed Andrew Carter(Trial Tr. 504:8-12, 505:11—
12.) Both witnesses identified the plaintiff, but Carter wastaet. (Trial Tr. 509:12-21.)
Carter said that “it was either onetwo,” and that he was notrsu (Trial Tr. 628:7-9.) Carter,
who was in a wheelchair, was having a diffiduite seeing, and was trying to lift himself up.
(Trial Tr. 609:23-10:11.) He asked that the pgréints step closer(Trial Tr. 627:22—-28:6.)
After each participant stepped forward, Carteestpd that he was not sure, and that it was
either one or two. (Trial Tr. 628:4-9.)

Detective Gillen also testified that at thigppression hearing, tipdaintiff repeatedly
blurted out statements during the examinatiowitriesses, including “It wasn't me,” “That’s a
lie,” and “He did not read me myghts.” (Trial Tr. 615:12-26:17.)

On cross examination, defense counsel astadd that the detectives had never found a
motive for the murder, nor any proof that theiptiff had any relationship with the victifA.

(Trial Tr. 565:3-8.)
ii. Detective Michael Solomeno

Detective Michael Solomeno was originally the assigned detective on the case. (Trial Tr.
791:8-11.) He prepared the photographic arcaysaining Rodney Harrisind Levon Melvin’s
photographs, and was with Detective Gillen wktegy were shown to Linda Sanchez and
Andrew Carter. (Trial Tr. 791:19-94:18.) Hedrviewed Sanchez on April 22, 1994. (Trial Tr.

794:24-95:2.) Sanchez never told him that tlaénpff threatened her. (Trial Tr. 795:3-5,

22 Counsel asked the following question: “Did you ever learn that a former boyfriend hafiomttion with Mr.

Abbott in reference to Mr. Abbott’s present wife? Did you ever learn that?” (Trial Tr. 564:17—23.) The prosecutor
objected on the grounds that the question called for hearsay, and that it was “improperly phrased.f. (T
564:24-65:1.) The judge sustained the objection, and the defense attorney moved on toetadfereTrial Tr.
565:2-8.)
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803:14-17, 813:3-5.) Shortly before Detective 8B@no’s testimony, the victim’s sister gave
him Veronica Walker's name and contadbrmation. (Trial Tr. 801:14-802:5.) He
interviewed Walker on December 1, 1995, witile trial was underway. (Trial Tr. 802:2-12,
807:4-8.)
iii. Linda Sanchez

Linda Sanchez was the next witné$gTrial Tr. 631:20-789:1.) The prosecutor had
previously disclosed, without the jury presehgt he had only recently learned from Sanchez
that about a week after the murder, trarglff came into C-Town, threatened Fégnd warned
her not to talk® (Trial Tr. 520:3-21:12, 657:12—60:2.) addition, on the day she called the
police to report that the plaintiff was standingnont of 5132 Beach Channel Drive, the plaintiff
gestured and wagged his fingehat, which she took as a threat. (Trial Tr. 660:3-14.) The
prosecutor advised the court aswlinsel that his office was ‘ak[ing] efforts to relocate”
Sanchez and was “proceeding with relocation.fig[TTr. 520:14-21:12.) He also said that for
four days they had given her $25.00 a day. (Tab20:14-21:12.) Mr. Reiver protested that
it was “amazing that 18 months after this indictmentthat | am advised after a trial starts that
there is some incident that ajkdly concerns my client, andulsmit to the court that this is
totally unfair and unethical. | widraw the unethical part. Itisfair and highly prejudicial.”

(Trial Tr. 521:13-22:2.) After adaring at which Sanchez testdighe court ruld, over defense

23 ADA David Guy got a Material Witness Order to secure Sanchez’s attendance at the trial. (Pl.'s Ex. S (ECF No.

169 at ECF Page Nos. 10-11).)

24 In a memorandum dated December 1, 1995, ADA Guy spelled out the details of the threat
The reason she needs to be relocadat roughly one week after the incident in question, the defendant
came back to her work location and, calling her a “fu**-ing bitch,” he told her that she “knew” and that she
was “next.”

(Defs.” Ex. AA)

25 The plaintiff interjected, “I don’t even know her.” (Trial Tr. 520:12.)
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counsel’s objections, that htestimony about the threats was relevant and admig8il§l&ial
Tr. 700:25-01:3.)

In the presence of the jury, Sanchezifiest that she was unemployed and on public
assistance, and had eight month old twingia(Tr. 633:11-22.) She was not staying at her
home, but at a place where a detective hieeintder. (Trial Tr634:18-35:4.) She was
receiving money from the Distriétttorney’s Office: $25 a day fdrer and her children, to cover
the cost of items like food arddapers. (Trial Tr. 633:23-34:14.)

In April of 1994, Sanchez was a cashier at the C-Town at Beach Channel Drive and 49th
Street in Far Rockaway, Queens. (Trial Tr. 635:5-17, 716:19-23.) On April 9, 1994, at around
9:30 a.m., James Abbott, who was a regular custowas in another cashier’s checkout line.

(Trial Tr. 636:16-38:18, 641:8—-21, 785:19-28janding just behind i were the plaintiff and
another man, buying beer. (Trial Tr. 641:8-25, I8374:7.) The plaintiff was wearing a green
camouflage jacket, and had “a lot of brastisking up.” (Trial Tr. 640:21-41:4, 729:19-22,
774:3-19.) He also had a green kdtich he removed when he camo the store. (Trial Tr.
640:21-23, 729:19-22, 734:15-22.) Sanchez recognizegudingff as a frequent customer.
(Trial Tr. 642:8-12.) In additn, she had once lived near him, and used to see him “hanging
out.” (Trial Tr. 767:15-68:1.)The second man, who once sold Sanchez a packet of incense
sticks, was light skinned andller than the plaintiff.(Trial Tr. 730:1-14, 733:3-10, 777:15-19.)
He was wearing glasses and had braidswiea¢ “going back.”(Trial Tr. 753:22—-24, 730:1-4,

773:23-74:10.)

26 The hearing was held in the middle of Sanchez’s direct examination, but before she gave any talstintdhg
threats. (Trial Tr. 661:1-700:24.)
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Abbott stopped to talk to the starenager, later identified as Judéh(Trial Tr. 754:10—
17, 765:4—-6.) The plaintiff and the other man ledt $kore; once outside, one of them turned to
look back inside the store, and then botinédl to the right. (fal Tr. 647:12—-48:24, 649:12—
50:10, 764:18-66:3, 768:19—-25.) Abbott left shortréafter, and also went to the right.
(Trial Tr. 649:12-50:10, 768:19—-25At that point, Sanchez’s bs told her to retrieve shopping
carts from the store’s parking lot. (Tridt. 651:9-16, 755:19-56:5.) Wh she went outside,
she noticed that Abbott had passed the plaiatitf the other man, who veenow “right behind”
Abbott, near what had formerly beegtacken store. (fial Tr. 651:13-52:6.)

Sanchez did not speak to any of the policecefs who subsequently came to the store.
(Trial Tr. 652:13-53:2, 744:7-11, 745:21-46:2, 18322, 784:5-11.) She did not find out that
Abbott had been murdered until after the police ledr boss told her what happened. (Trial Tr.
763:18-22, 784:16-85:5.) Although the pt#f had previously been an almost daily customer,
Sanchez did not see him again uabbut a week later, when hpproached her at her register
and said, “You know, you know, you fucking bitciou're next.” (Trial Tr. 705:3—-06:16,
747:12-16.) Sanchez worked the rest of the daytleought that she called the precinct the next
day. (Trial Tr. 706:20-07:9.) $lspoke to “a lady,” and askedhe transferred to Detective
Solomeno, whose name she had seen in a loeapaper article about Abbott's murder. (Trial
Tr. 707:10-20, 708:18-24, 741:10-48:10.) No one pickethe telephone after her call was
transferred. (Trial Tr707:10-20, 708:18-24, 741:10-48:10.)

She spoke with detectives, including DeteetSolomeno, on April 22, 1994. (Trial Tr.

715:15-18, 750:25-51:7.) She told them about whatsaw in the store on the day of the

27 Sanchez referred to him as “Jay Jay.” (Trial Tr. 754:10-17.)
28 \When the plaintiff left the store on other occasions, he headed to the left, in the direEtigeimere Houses.
(Trial Tr. 650:11-23, 769:1-18.)
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murder, but did not tell them abadiie plaintiff's threat to her a week after the murder. (Trial Tr.
749:9-20.) Detective Solomeno showed her twogaraphic arrays, but she did not recognize
any of the people in the photograph3rial Tr. 715:15-16:10, 779:8-80:23.)
iv. Andrew Carter

Andrew Carter, who had used a wheelchaicsithe 1980s, testified that on the morning
of the murder, he was waiting for the bus on Beabhnnel Drive and Beach 48th Street. (Trial
Tr. 865:15-23.) Three men, one of whom he idedti&s the plaintiff, came toward him from
C-Town, said hello, and walked “right pasthhi (Trial Tr. 866:14—69:10.) One of the men,
later identified as James Abbattas carrying a C-Town shoppibag. (Trial Tr. 867:16—-68:2.)
The plaintiff, who was the shodeof the three men, stopped to light a “crack joint.” (Trial Tr.
898:14-23.) Abbott went to use the payphone.a(Tin. 869:11-15.) Carteurned to look for
the bus, and when he turned back, the plaiatitf the other man wereééting the hell” out of
Abbott, “[k]icking him, boxing him.” (Trial Tr869:13—-70:2.) At one point, the plaintiff pulled
out a “brass knuckle knife,” and stabbed Abbagpieeedly. (Trial Tr869:18-70:2; Defs.’ 56.1
1 113; Pl.’s 56.1 Counterstatement { 113.) Botlplaiatiff and the other man kicked Abbott as
he lay on the ground. (Trial Tr. 872:9-13.) Whieey were finished, #y looked at Carter,
turned around, and ran away. (Trial Tr. 8723-874:7-75:12.) Carter, sHaa, went closer to
where Abbott was lying, and “saw him take laist breath.” (Triallr. 874:23—-24; 875:17-21.)

On May 14, 1994, Carter viewed a lineup at1Bést Precinct, and idgfied “either one
or two, because they got their hair different.” (Trial878:25-80:21.) Aftethe lineup, he was
put in another room. (Trial Tr. 881:4—7.) He teither the assistantdadrict attorney or the
detective that “it was either omme two because he had his hdififerent.” (Trial Tr. 881:8-24,

883:18-84:8.) When asked whether he ultimatetigud one or two from the lineup, Carter said
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“Two.” (Trial Tr. 882:25-83:3.) Atfr Carter left the lineup roorhe told Detective Gillen that
he recognized the person in position number baecould not be absolutely certain, but was 99
percent sure. (Trial Tr. 884:11-19.)

Carter made an in-court idifircation of the plaintiff as the person who stabbed Abbott.
(Trial Tr. 869:16—70:20; 876=14.) He testified that he gatgood look at the faces of Abbott's
attackers, and that there wam“doubt” in his mind that the pldiff was the one that stabbed the
victim on the morning of April 9, 1994. (Trial Tr. 872:14-20.)

v. Veronica Walker

During the trial, ADA Guy advised the coamd counsel that he had learned from
Deborah Abbott, the victim’s sister, that VercamiWalker had information about the homicide.
(Defs.’ 56.1 9 117; Defs.” Ex. EE (ECF No. 157-31T he detectives interviewed Walker on
December 1, 1995. (Defs.’ 56.1  118; Pl.’s 56olii@@erstatement § 118.) The parties dispute
whether Walker gave the detectives the pitiistname, or as the plaintiff contends, the
detectives said his name and showed her a pragibgf the plaintiff. (Defs.’ 56.1 1 119; Pl.’s
56.1 Counterstatement 7 119.)

Detective Solomeno prepared a DD5 that sunmadrhis interview with Walker. (Defs.’
Ex. EE.) According to that report, Walkétove to the C-Town on Beach Channel Drive on
April 9, 1994, and saw James Abbott leaving theest§befs.” Ex. EE.) He greeted her, and
walked away through the parking.loDefs.” Ex. EE.) Walker fethe store after ten minutes.
(Defs.” Ex. EE.) As she drove out of the parking lot onto Beach Channel Drive, she saw Abbott
hang up the payphone on the corner of Beach 48teiSt(Defs.” Ex. EE.) A black man dressed
in dark clothing approached Abbott, and theyrtetd fighting. (Defs.Ex. EE.) Walker drove

past the two men, and then looked back and sawwl#intiff join the other man in kicking and
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punching Abbott. (Defs.” Ex. EE.) Walker did retbp, and did not learn until later that a man
was killed in that area; even theshe did not connect it with whsite had seen. (Defs.” Ex. EE.)
She did not tell anyone about these eventd she saw Deborah Abbott in July of 1994,
(Defs.” Ex. EE.)

Walker was then called as a witné$sShe testified that on April 9, 1994 at about 9:30
a.m., she went to C-Town. (Trial Tr. 996:11-97:A9 she walked in, she saw James Abbott,
whom she knew from the area, coming out efstore. (Trial Tr997:2-98:8.) They spoke
briefly, and Walker went into th&tore. (Trial Tr. 997:2-98:8.) She left about five minutes later,
and drove out of the parking lot to the cornéfFrial Tr. 997:2-98:21.) She saw James Abbott
fighting with a black man on the right sidetbé street, near a t@leone booth. (Defs.’ 56.1
126; Pl.’s 56.1 Counterstatement § 126, Trial9B8:25-1000:24.) She turned right onto Beach
Channel Drive, and saw a man come from therattie of the streetun behind her car, and
join the fight. (Defs.56.1 1 127-28; PI.’s 56.1c0nterstatement {{ 127-28.)

Walker described this man as 5'6", slim, witk hair in braids(Trial Tr. 1003:4-16.)
She claimed that she did netcognize him, had never seemtbefore, and did not know his
name3! (Trial Tr. 1002:22-1003:3.)

Walker recalled speaking with Detectives Gillen and Solomeno the Friday before her
testimony, during which she mentioned the nakereem.” (Trial Tr. 1003:22—4:4.) When

asked if she told Detective Solomeno thatgbeson who joined the fight looked like Kareem,

2|t is undisputed that the plaintiff knew Veronica Walker. (Defs.’ 56.1 1 119; Pl1sG#unterstatement 1 119.)

Prior to 1994, she lived next door to the mother of then{ifés child and babysat his daughter. (Defs.’ 56.1 1 123;

Pl.’s 56.1 Counterstatement  123.)

30 As Walker entered the courtroom to testify, the plaiat#ed her, “Why are you doing this to me?” (Defs.’ 56.1

1 124; Pl.’s 56.1 Counterstatement § 124.)

31 In a hearing outside the presence of the jury, Wallstifigel that Detective Gillen started to take a photograph

out of his pocket, but put it back, saying that he could not show it to her. (Trial Tr. 981:20-82:8, 989:13-16, 990:7—
23.)
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she responded, “I said it could have been Hineould have.” (Triallr. 1005:13-5:16.) Walker
did not identify the plaintiff at trial (Pl.’s Add. 56.1 § 284; Trial Tr. 1003:17-21.)
vi. ADA Stephen Antignani

Assistant District Aibrney Stephen Antignani testifiehat he was at the May 14, 1994
lineup at the 101st Precinct; one of his responsdslivas to “assist[] in... making sure that the
lineup[s] [were] fair.” (Defs.’ 56.1 § 14Pl.’s 56.1 Counterstatement  141; Trial Tr. 948:9—
20.) He made sure that the fidaresembled the plaintiff, and thitae plaintiff had the chance to
choose his position in the lineup. (Trial ¥48:9-20.) Linda Sanchez viewed the lineup around
7:30 p.m., and Andrew Carter viewed it at around 8:00 p.m. (Defs.’ 56.1 § 142; Pl.’s 56.1
Counterstatement § 142.) Carter made statésrduring the lineup, and ADA Antignani spoke
with Carter after the lineuf. (Defs.’ 56.1 1 143; Pl.’s 56.1 Counterstatement  143.)

vii. Defense Case

The plaintiff's stepfather, Eugene Howatelstified that on the nmoing of the murder,
the plaintiff went into the bathroom at around 9:00 a.m., and started watching television around
10:00 a.m. (Trial Tr. 1027:4-29:18.) The pldfieft the apartment at around 10:15 or 10:20
a.m. (Trial Tr. 1029:9-13.) Howard saw thaiptiff again at around 11:00 a.m., just before
Howard learned from his daughter and son-indlaat Abbott had been killed. (Trial Tr.
1027:4-29:18.)

viii. Summations

Defense counsel began his summation by reminding the jury that the People had the

burden to prove the plaintiff's guilt beyond a reaable doubt, including disproving his alibi.

(Trial Tr. 1075:5-17, 1104:10-23.) He then wemnbtigh the testimony of the main witnesses,

32 The court did not permit ADA Antignani to testify about the substance of that conversation T{T9&0:3—
59:4.)
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beginning with Linda Sanchez, whose testimony heckéd as “simply not true,” “not credible,”
“illogical, “fllying] in the face of common sense,” and “ratlsenange.” (Trial Tr. 1076:18—

1084:5.) He assigned two motives to her: a desire to have “her 15 minutes of fame,” and to get
paid by the District Attorney’®ffice. (Trial Tr. 1086:8—-87:2.)

He also addressed Andrew Carter’s testimdm@yconceded that Carter had no motive to
lie, but attacked his identificains as unreliable. (Trial TL087:9-1090:12.) He dismissed the
lineup identification as mistaken, and remindesljtirors that Carter had wavered between the
plaintiff and the filler in tle number two position. (Trial TL087:9-1090:12.) He also pointed
out Carter’s testimony that he had selectedfiller in the second seat. (Trial Tr. 1087:9—
1090:12.) As for Carter’s in-couidentification of the plaintf, counsel posited that Carter
identified him because, “Who else is sitting atttbounsel table? A white lawyer, a district
attorney, white court officers and Mr. Bellamy, a blac&n,” and that Carter did not have to be a
“rocket scientist to know” whom he was suppddo identify. (Trial Tr. 1099:3-18.) Counsel
also dismissed Veronica Walker's testimony asifficient to establish the plaintiff's guilt.

(Trial Tr. 1091:3-93:9.)

Counsel underscored what he argued wereigefties in the police investigation, which
he characterized as a “rush to judgment.” dITfir. 1099:21-25.) He argdéehat the detectives
should have done a more robust investigatioRadney Harris and Ishmel Melvin, whom the
“Anna Simmons” caller had identified. (@&tiTr. 1100:2-2:11.) He dismissed Detective
Gillen’s notes about the plaintiff's statemerasd pointed out that the detective had added
additional notes long after the angl report. (Trial Tr. 1097:2-98.) Counsel also argued that

the lineup was unduly suggestive. (Trial Tr. 1098:18—-99:2.)
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Counsel urged the jury to accept the alibiffeed by the plaintiff's stepfather, and went
through all the reasons why the jurors shouélirit. (Trial Tr. 1103:14—-04:23.) And, defense
counsel pointed out that the egitte did not establighat the plaintiff hd any motive to kill
James Abbott. (Trial Tr. 1103:4-13.)

Assistant District Attorney Guy began his summation by ggliive jury that the nature
and location of James Abbott's wounds demonstriitathis killer intended to kill him, and thus
“clearly this was a case of intentional murdefTrial Tr. 1110:20-11:22.) Accordingly, the
prosecutor argued, the “one question” for threljsiwas whether they were satisfied beyond a
reasonable doubt that the plaintiff was the killEFrial Tr. 1111:20-12:2.Next, the prosecutor
explained that the judge would instt the jury that “ve all have to be concerned to make sure
that the right man is on trial, atige judge, of course, is absoluteight. That'sas it should be.
That's why we are &here.” (1112:3-9.)

In the course of reviewing Andrew Carrts testimony, the prosecutor responded to
defense counsel’s argument that Carter identtfiedblaintiff in court only because he was the
sole black man at the defense table, by agythat the case was not about race, since the
deceased was also black, but about “identification” and “recognition.” (1117:14-20.)

At another point in his summation, the progeculiscussed Cartertestimony that at the
lineup he selected the persarposition number two:

Mr. Carter told you when he testified in tlisurtroom that when he saw the lineup he

picked either one or two. He wasn’t suaad that in the next room he spoke with the

detectives, and when | asked him on thedt@bout that conversation he told you he
picked out number two, and | showed hira timeup photos and he is still stuck with

number two but you know he didn’t pick outmber two. Number two isn’t sitting over
there. Number one is sitting over there.
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(1135:8-20.) The prosecutor also pointed out that the plaintiff, unlike the filler in the second
seat, had braids. (1135:21-36:4he prosecutor argued that Gannade a mistake when he
testified that he set¢ed number two.

We all make mistakes, but that doesn’t mean that when he said | picked out number two

that in fact when he viesd the lineup he picked ontimber two and you don’t have to

take my word. Common sense will tell yoath It's the defendant, number one, who is

on trial, not some filler in a lineup.
(1137:13-19.) ADA Guy also referenced ADA Ajrtani’s testimony that when Carter first
viewed the lineup, he “said that it was either onéwvo, he couldn’t be sa,” and that after the
lineup, Carter said, “I am ninety-nine percent suveas definitely number one;” the prosecutor
then cited Carter’s statement that it was thefédénce in the hairstylghat confused him.
(1137:20-38:6.) From there, ADA Guy argued tihat evidence showed the lineup was fair.
(1138:8-22.)

ADA Guy also reviewed Lind&anchez’s testimony, and argued that she had no motive
to lie, that her identification of the plaintiff was reliable, d@inat her testimony was corroborated
by other evidence. (Trial Tr. 1118:4-21:11, 1138:23-44:20.)

In addition to the testimony of CartaxcaSanchez, the prosecutor discussed the
plaintiff's statements to Detective Gillencthe plaintiff's variousutbursts during the
proceedings. (Trial Tr. 1129+17.) In another portion ¢fie summation, ADA Guy addressed
the plaintiff's alibi defense: “€ople hear the word alibi apadit a negative connotation on it.
That wouldn’t be fair to the defendant. Alilbieans evidence that at the time of the crime you
were somewhere else. . .. Alibiistrodirty word.” (Trial Tr. 1125:12-26:10.)

The prosecutor pointed out that the pldiistialibi withess was his stepfather, who was

“forthright enough to tell you thdte loves his son, iistepson very much; that he would do

almost anything for his stepson. He would go entaurning building to save his stepson. All of
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these are commendable things.” (Trial Tr. 1125:19-26:9.) The prosecutor urged the jury to “test
[the witness’s] testimony in the context diffas testimony” and t@onsider the witness’

criminal conviction. (Trial Tr. 1126:10-27:23.) In addition, ADA Guy reminded the jury that

the plaintiff had spoken to hstepfather about seeing Abbottsdy, and argued that there were
inconsistencies between what the plaintiff thisl stepfather and whdte first officer on the

scene said about how long the victim’s body a&the scene. (Trial Tr. 1128:9-29:4.) The
prosecutor asked, “Why do you suppose he makesaspoint of trying tasay he left at ten

o’clock?” (Trial Tr. 1129:5-17.)

At this point, defense counsel registéa general objection, which the trial judge
“noted;” she then instructed the jurors thaythvere “the judges of the facts,” and should
“determine whether a witness told the trutmot the truth.” She admonished the prosecutor,
“Please, Mr. Guy, fair comment,” to which theosecutor replied, “I Bieve this is, Judge?®
(Trial Tr. 1129:18-30:1.)

ADA Guy went on to discuss the importancelad time of the murder, and also argued
that the alibi witness corroborated Linda Sanchézstimony that the plaintiff was a customer at
C-Town. (Trial Tr. 1130:2-31:1.)

The prosecutor rebutted defense counsalsh to judgment” arguments (Trial Tr.
1131:2-32:18), and also commented on the question of motive:

Defense attorney candidly told you that jihége will tell you that the [P]eople are under

no obligation to prove motive . . . that proofrobtive or proof of the lack of motive are

factors you are entitled to considbut there is not proof oftber one in this case. So
why is he asking you to consider that? Wherhere proof of motive? There is none.

Where is there proof defendant had no motive to kill somebody? | submit there is no

proof that he had no motive. Maybe a bitdoiible negative but that doesn’t mean he
had no motive. We may not know what histiv®was. We don’t have to know what

33 While counsel made two other general objections, he did not object to any of the commeatatiffepiv
challenges. (Trial Tr. 1127:24-25, 1143:23-44:4.)
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his motive was. What's sufficient is to knawo did it, how he did it, and to know the
results, and that we know absialy beyond any doubt at all.

(1132:19-33:12.) In the final pawn of his closing remark®DA Guy made the following
comments:

| know who committed the murdét. You know it was an intentional murder and you

and you know there’s no rational explanationwhy so many people are pointing their

fingers at the guy just like theeedle of the compass unlesss fact the right man.
(Trial Tr. 1149:12-17.) The prosdouurged the jurors to congidall of defense counsel's
arguments, because he was “entitled to that,” andhbka®eople were also entitled to a review of
their arguments. (Trial Tr. 1149:17-20.) He egzed his confidence thae jury would come
to “rational findings of fachot based on emotion, not basedloetoric, but based on common
sense, logic, and evidence,” and argued that the evidence pointed to “a verdict of guilty, guilty as
proven and guilty as charged.” (Trial. r149:21-50:2.) ADA Guy concluded: “When the
defendant asked why would someone be accusag@f murder, by your verdict you can answer
his question. Because you are the murddter because the evidence shows that you are a
murderer, and that you are not going to get awifly ity not this time.” (Trial Tr. 1150:4-9.)
He asked the jury, “in the interest of justide™find the plaintiff guilty. (Trial Tr. 1150:10-13.)

ix. The Court’'s Charge and the Verdict

The trial judge charged the jury, and includlee standard charges the burden of proof
and the presumption of innocence. (Trial T53P25-64:10.) The judge said that the lawyers’
arguments were “not evidence,” aitét the jurors were the “exclusi . . . judges of the facts.”
(Trial Tr. 1073:23-25, 1156:16-57:3.) The judge described the diffebeteeen intent and

motive, and charged that while the prosecutor hamtdwe intent, he did not have to prove that

34 The defendants argue, and the ADA testified at his deposthiat this sentence was anscription error, and that
the context of the argument makes it obvious that thegputor must have said, “You know who committed the
murder.” (Guy Dep. Tr. 232:9-23.)
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the plaintiff had a motive to commit the crim@rial Tr. 1175:12-76:13.) Nevertheless, the
court explained, the jury couttbnsider the evidence of motiee the lack of a motive in

deciding whether the plaintiff vgaguilty. (Trial Tr. 1175:12-76:13.phe also gave an expanded
charge on identification, including an admonitioattjudges, the prosecutors, the defense, and
you the jury must be deeply concerned that netakken identification shdairesult in conviction
and punishment of the wrong manaodefendant who is innoceuitthe crime.” (Trial Tr.
1179:11-19.) The judge submitted, in the alteveatwo counts of second degree murder—
intentional and depraved indifference—as vaslithe lesser includedfense of intentional
murder—first degree manslaughter—and foul#igree criminal possession of a weapon, a
misdemeanot® (Trial Tr. 1182:24-85:7.)

The jury deliberated over the course aktihdays, during which they requested and
received read-back of witnesses’ testimony, inclgdCarter’s and Sanchez’s, as well as items of
physical evidence. (Trial Tr. 1208:13-25:16.) At one point, they sent a note that they were
unable to reach a verdict. The judge gavélen charge, and the jury resumed deliberations,
requesting additional testimony and evidence. (Trial Tr. 1215:18-18:14, 1221:24-26:12.)

The jury reached a verdict on December 13, 1995; they convicted the plaintiff of
depraved indifference murder and crimipaksession of a weapon, and acquitted him of
intentional murder. (Defs56.1 § 159; Pl.’s 56.1 Counteas¢ment § 159; Trial Tr. 1226:1—

29:15.)

35 Defense counsel also asked that the court submit Manséaligithe Second Degree, a lesser included offense of
depraved indifference murder. (Trigd. 1203:14-17.) The judge declined tlasre was no reasonable view of the
evidence to support that charg@trial Tr. 1203:14-5:13.)
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F. Post-Conviction

The plaintiff appealed his conviction tloe Appellate Division, Second Department,
claiming that his guilt was not proved beyonaasonable doubt, that Detective Gillen gave
misleading testimony about the circumstancedefplaintiff's post-arrest statements, that
defense counsel was ineffective, and that thenpies statements and the identifications should
have been suppressed. (Defs.’ 56.1 1 16(0R6%;56.1 Counterstatement ] 160-61; Defs.’
Ex. JJ (ECF No. 157-36).) The Appellate Bion affirmed the @intiff’'s conviction,People v.
Bellamy 247 A.D.2d 399 (N.Y. A.D. 2d Dep’'t 199&nd the Court of Appeals denied the
plaintiff's application for leave to appeaPeople v. Bellamy91 N.Y.2d 970 (1998).

The plaintiff's petition for a writ of habea®rpus in this District focused on the
circumstances surrounding his alibi and the statement he made to Detective Gillen at the
precinct; the plaintiff claimed that his attornemgs ineffective for failing to cross examine
Detective Gillen about a perceived discrepandyisntestimony about the plaintiff's statement,
and that the prosecutor should have corretttedietective’s tesnony. (Defs.’ 56.1 1 164—65;
Pl.’s 56.1 Counterstatement 1 164—65; Deks KK (ECF No. 157-37).) The Honorable
Charles P. Sifton denied the petiti¥n(Defs.’ 56.1 1 166; PI.’s 56.1 Counterstatement § 166.)
The certificate of appealability was deniewldahe appeal dismissed. (Defs.’ 56.1 { 167; Pl.’s
56.1 Counterstatement  167.)

G. First 440 Hearing

The plaintiff moved to vacate the judgment against him pursuant to New York Criminal

Procedure Law Section 440.10. (Defs.’ 56.1  F89s 56.1 Counterstatement § 169.) The

plaintiff's lawyer, Thomas Hoffma#, argued that “[w]itnesses wefeund who were threatened

36 That habeas petition was captioned@aamy v. Portuondo, et alNo. 1:99-cv-01832-CPS (EDNY 1999).
37 The law firm of Cravath, Swaine, & Moore was “co-equal co-counsel.” (Pl.’s 56.1 CounterstafehTd..)
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to testify in a certain way and in one case threstteand frightened into negstifying at all,”
that police officers circumvented proper peliprocedures, and that an “innocent man is
shackled before [the court] today.” (Bef56.1 § 171; PIl.’s 56.1 Counterstatement § 171; 440
Tr. 6:25-9:25%) Between March 5, 2007 and March 12, 2008, Judge Joel Blumenfeld heard
evidence in connection with the plaintiff's il 440 application. While thirteen witnesses
testified in the first set of 440 heags, | summarize below only thossevant to this action.

i. Andrew Carter

Andrew Carter testified that his identificat of the plaintiff as the man who stabbed
James Abbott was false, and that he identifiegthimtiff only because he feared some sort of
reprisal from Detective Gillen(440 Tr. 193:10-20.) While the detective never threatened him,
Carter nonetheless feared him because he was “crooked.” (440 Tr. 160:7-12, 178:16-21, 194:1—
17, 198:12-99:11.) Throughout the hagriCarter repeatedly claimedt to remember what he
had said during different interwies or at trial, even wherhewn transcripts of his testimony.
(See, €.g440 Tr. 158:9-62:18.)

Nevertheless, Carter did camfi some of his trial testiony. He testified that on the
morning of April 9, 1994, he was waiting aethus stop on Beach Channel Drive. (440 Tr.
135:10-12.) Three men, includidgmes Abbott, walked by and greeted him. (440 Tr. 135:15—
20.) At their closest point, they were approxietya eight feet away from him. (440 Tr. 150:6—
10.) He also saw them coming back fronrT@wn. (440 Tr. 149:10-25.James Abbott went to
the payphone. (440 Tr. 135:15-2@) some point, however, thather two men started kicking
and beating him. (440 Tr. 136:10; 151:1-8.) The smaller of the two men pulled what Carter

said was a “knuckle knife” and stabbed thetimh multiple times. (440 Tr. 136:4-10; 151:9-19;

38 The transcript of the proceedings begins numbering anew at “1” on July 9, 2007. Unless othdivedita the
page numbers listed after “440. Tr.” refer to testimony taken prior to July 9, 2007.
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155:21-56:5.) The men looked at Carterd he looked back at théfh (440 Tr. 136:4-10;
153:24-154:6.) They then ran down Beacth4&treet. (440 Tr. 136:4-10, 157:9-24.)
Although Carter said he did not remember bemegrviewed by Detective Lane on the day of the
murder, he did remember looking through photpgsa and that he did not identify anyone.
(440 Tr. 159:9-63:4.)

Carter claimed that at sorpeint, Detective Gillen andhather detective came to his
residence. (440 Tr. 139:19-140:&prter had been smoking crambcaine with a woman, and
spoke to the detectives outside the dddA0 Tr. 139:19-140:6.) Detective Gillen offered to
take Carter and the woman to a motel, and thaitthe would “go rip ff some drug dealers and
go get [Carter and the woman] some drugg40 Tr. 139:19-140:6.) Carter declined, saying,
“No, thank you.” (440 Tr. 140:7-140:12.)

About a month later, Detective Gillen returneith another detective to take Carter to
view a lineupg®® (440 Tr. 140:15-41:15.) @ar asked the detective how he apprehended the
killer. (440 Tr. 140:15-41:15.) Carter claimed tBbatective Gillen replig that the killer was
“bragging about the murder, drinking 40s oufriont of the building.” (440 Tr. 140:15-41:15.)
Detective Gillen added that the suspect had “chéuhigeappearance,” and cut his hair. (440 Tr.
144:10-45:4.) Once at the precinct, Detecthen took Carter into a room; a female
uniformed police officer was in the room, as was another péts@0 Tr. 142:11-19, 182:24—
84:9.) As Carter looked at the lineup, DetectBiben pointed directly at the plaintiff, making

no effort to conceal what he was doing frora tther two people in the room. (440 Tr. 142:20-

39 Carter did not remember telling the jury that he “ggfood look” at the men’sifes. (440 Tr. 154:5-55:16.)

40 At the trial, Carter testified that he did not remembentames of the detectives who took him to the lineup. (440
Tr. 180:18-81:6.)

4 The record, including depositions and testimony from the trial and hearings, demonsita&@&sAtAntignani

was in the lineup room.
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143:11; 184:24-185:18.) He askeHrter recognized anyoneydaCarter first said either
number one or number two. (440 Tr. 188:12—1X@axter then said, “Number 1,” (440 Tr.
186:13-19.) Detective Gillen alssked from where Carteraggnized number one, and he
answered, “[F]Jrom the corner . where the stabbing tookagk.” (440 Tr. 187:5-10.) Then,
even though Detective Gillen poaut at number one, Carter signed a form to the effect that “it
was either Number 1 or Numb2y’ and that he was not suré40 Tr. 189:25-90:9.) Carter did
not remember speaking with ADAntignani. (440 Tr. 190:24-91:17.)

Later, when Detective Gillen drove Cartetthe court to testify, Carter told Detective
Gillen that he was not sure if he could identify the killer. (440 Tr. 145:23-46:18.) Detective
Gillen said that “he wanted to get tlugse off the docket.” (440 Tr. 145:23-46:18.)

Although Carter conceded that he told @é&tee Gillen the killer wa either one or two,
he also claimed that he identified the persothéfirst position because he was “quite afraid” of
what Detective Gillen would do to him ahe family. (440 Tr. 193:10-20.) He also
remembered testifying before the grand jury tiesaw the plaintiff stab the victim, but claimed
that he was lying because Detective Gillen*fright in my heart fo being so crooked,” and
“was so crooked when he offered me crack. ke tae and my girl to the motel. He’s pointing
the man out. He’s telling before what he lodeli He telling how -- he told me where they
caught him and what they were doing and everything40 (Tr. 198:22-199:11.)

Carter admitted that he met privately wkBDA Guy, and never told him what Detective
Gillen had supposedly done. (440 Tr. 201:1-23.) eCafso remembered testifying at the trial
that he had no doubt that the pl#f was the stabber, but claimh¢hat the testimony was untrue.

(440 Tr. 204:6-18.)
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Carter claimed that he had wadtto “get this off [his] chest for a long time,” and that he
was “relieved” that “the trutban come out.” (440 Tr. 206:13-25The plaintiff's investigators
met with him in 2005, which Carter agreed woli/e been the “perfect opportunity” for him to
“unburden” himself about the “great injustide& had committed. (440r. 207:5-09:6.) Carter
did not remember telling the plaintiff's investigagt that first meeting that he was “positive”
that the plaintiff killed Jame&bbott. (440 Tr. 207:5-10:8.)

Sometime between November and December of 2005, Carter asked defense investigators
whether he would be reimbursed for his “timé.{440 Tr. 212:3-14.) According to him, the
plaintiff's team of lawyers and invégators proposed paying him $90 an htu440 Tr.
213:23-214:2.) Over the course of almost a mmathe plaintiff's team paid Carter $1350 in
cash on three separate occasfdn@40 Tr. 213:20-22; 216:18-17:5; 227:10-11.)

Mr. Hoffman later explained to Judge Blunfeld that he had actually negotiated a fee
with Carter: “We did extensive analysis . . . befae actually paid the money to Mr. Carter, and
we determined that we had to kind of negotiate with him, get him down to the lowest price
possible for what he was demamgli’ (March 3, 2008 440 Tr. 426:1-12.)

i. Defense Investigator Donald Barclay

Donald Barclay, a private investigator hired by Cravath, Swaine & Moore, testified that

he first interviewed Andrew Carter on May 24005 in the courtyard of the nursing home where

Carter lived. (Defs.” 56.1 1 189; PIl.’s 56.1 Counteesinent § 189.) Barclay told Carter that he

42 Carter met with the plaintiff's investigators and lawyensdifferent occasions in 2005 and signed two affidavits.
(440 Tr. 168:4-13.)

43 Carter had used a wheelchair since being shot by police in 1983 while committing ancdrioesyl. r (440 Tr.
177:8-178:2.) Carter was unemployatt receiving about fifty dollars aamth. (440 Tr. 212:24-213:7.)

44 Each time, the firm had a car take Carter to and fr@mtimgs with the plaintiff's team. On November 5, 2011,
he got $500, on Novemberth7 he got $580, and on December 2ndidoeived $270 after signing the second
affidavit. (440 Tr. 222:17-227:11.)
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worked for the plaintiff's attorneys, but dmbt raise the issue afioney. (Defs.’ 56.1 § 190;
Pl.’s 56.1 Counterstatement { 190.)

Carter told Barclay that he rememberedrtheder well, that it was “not something that
you forget.” (Defs.’ 56.1 § 191; 440 Tr. 1228:8-1H¢ was “positive” that the plaintiff was the
killer, and there was “no doubt his mind.” (Defs.56.1 § 191; 440 Tr. 1228:12-21, 1234:17—
24.) He also offered tiake a lie detector te&t. (Defs.’ 56.1 § 191; 440 Tr. 1228:22-25,
1234:17-24.) According to the investigator, Cattéat him that the polie had “bugged the hell
out of him,” and the lineup “did not seenght.” (Pl.’s 56.1 § 191; 440 Tr. 1234:9-13.)
Nevertheless, Carter asserted tatrecognized the plaintiff asettkiller when he testified at
trial. (Defs.’ 56.1 § 191; 440 Tr. 1228:17-21.)

In November of 2005, the plaintiff's counsel dited their investigataio contact Carter
again. (Defs.”56.1 § 192; 440 Tr. 1229:4-15.) Barsaid that when he contacted Carter,
Carter raised the issue of money:

He brought up the fact that he had expernsed,was the term that he used. He had

expenses. And he also brought up the faattdinother witness had been -- that he had

heard that another witness was compensatedaeioexpenses. So | asked him what he
wanted. He said that he wanted money.
(Pl’s 56.1 1 192; 440 Tr. 1231:2-24.) After tdiscussion, there were three subsequent

meetings for which the plaintiff's couelscompensated Carter for his tifte(Defs.’ 56.1 1 193;

Pl.’s 56.1 Counterstatement  193.)

45 At the hearing, Judge Blumenfeld asked Carter if he would take a lie detector test. Carter replié, ridio
It's no reason to.” [sic] (440 Tr. 219:7-14.)

46 The plaintiff maintains that Cravath paid Carter onlyraftssulting a legal ethicist, and with full disclosure to
the District Attorney’ffice. (Pl.’s 56.1 Counterstatement  193.)
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ii. Linda Sanchez

Thomas Hoffman met with Linda Sarezhbefore her testimony at the hearthd440 Tr.
482:14-17.) Mr. Hoffman told he number of things: thahe had made a mistake in
identifying the plaintiff at the criminal trial, & Mr. Hoffman knew who the real killer was, and
that the police also knew the idiéy of the real killer. (440 Tr482:14-84:3.) He told her that
she should say something different than what she had said previ¢i#lyTr. 482:14-84:3.)

He also told her that Andre@arter had asked the plaintiffgrgiveness. (440 Tr. 483:20-25.)
In addition, Mr. Hoffman told her that she wamfused about the date on which the murder
occurred. (440 Tr. 490:5-91:7.) He told her tawas looking for “justice” and the “truth.”
(440 Tr. 492:4-9.) Sanchez asked, “What is forime? What am | getting?” Mr. Hoffman
asked what she wanted, and she replied, “The only thing | want is just p&4440 Tr.
485:16-86:3.)

Linda Sanchez’s testimony was largebnsistent with her trial testimony. She
confirmed that she knew the plaintiff from the artbat he was a frequeatistomer at C-Town,
and that he and another man were in theestoth James Abbott on the day of the murder.
(440 Tr. 473:7-74:1, 477:3-6.) She destified that she ifially told detectives that she did not
see anything, because she had not seen themu@i0 Tr. 474:8-75:1.)n fact, at the point
when detectives were asking questions, she did not yet know that Abbott had been murdered; her

supervisor, “JJ,” told her abotite murder after the police I€ft. (440 Tr. 492:19-93:9, 494:5—

47 Before Sanchez testified, the judge advised the paraea thwyer for Sanchez reported that she had “a lot of
fear” about testifying. (440 Tr. 295:7-12.)

48 At some point, one of the plaintiff's lawyers also let her know that the plaintiétsrdiad seen her with her
children. (440 Tr. 486:6-87:10.)

49 The plaintiff argues that Sanchez atijusaw the plaintiff on Sunday, not Siaday, and that detectives concealed
this from the plaintiff's trial lawyer. While Sanchez di¢y 4 one point that the events occurred on a Sunday, she
made it clear that she made her observations on the day of the murder. (440 Tr. 473:7-74:1, 477:3-6.)

50 At her deposition, Sanchez said that “JJ” told her “to keep [her] mouth shut” about what she hadssetez (S
Dep. Tr. 136:15-37:1.)
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95:1.) As she did at the trial, she testified that plaintiff came into the store shortly after the
murder and threatened her. (440 Tr. 481:4-8.)

Sanchez’s testimony about being relocatgdr to trial was also consistetit.She
clarified that she did not want to move, but tim@estigators told her shied to be relocated for
her safety. (July 27, 2007 440.B19:7-21:7.) She also testdi¢hat after the trial she
researched Section 8 housing on her own,adntdined it for herself. (July 27, 2007 440 Tr.
305:3-15, 313:17-25.)

Detectives took her to vieweHineup, at which she idengfil the plaintiff. (440 Tr.
461:25-62:4.) They also picked her up befeegegrand jury testimony. (440 Tr. 462:14-16.)
The only conversation she had with them was atibetguy in the wheelchair,” presumably
Andrew Carter. (440 Tr. 463:9—-250ne detective said he “need[éher “help” because “they
were having problems with the guy with theeelchair.” (440 Tr. 463:9-64:18.) No detectives
ever threatened her or tdhér whom to identify.

lii. ADA Stephen Antignani

Assistant District Attoney Stephen Antignani testifiedathhe went to the 101st Precinct
on May 14, 1994, and was present for the lineup inmglthe plaintiff. (Defs.’ 56.1 7 184; Pl.’s
56.1 Counterstatement § 184.) He was in the viewing room with Detective Gillen and a sergeant
from another precinct when Linda Sanchez &xbkt the lineup, and did not see any officer
suggest to Sanchez that she should identifyeaiip person in the lineup. (Defs.’ 56.1 § 186;

Pl.’s 56.1 Counterstatement § 186.)

5L At her deposition, Sanchez gave additional detail abeutitbumstances surrounding the relocation. At the time
of the trial, Rakeem Reilly, the father of her childrerd ardrug dealer who knew tpéaintiff, called her a “rat,”

and threatened to “rat [her] out” to the plaintiff and hierfds; Reilly also wanted her to tell him “what’s going on”
and that he needed “some explanation to do in teetstf because “everybody fraime neighborhood knew what
happened.” (Sanchez Dep. Tr. 119:6-120:4, 132:1-33:7.) She did not want to move, but was &ty scar
because she had infant twins. (Saxbep. Tr. 70:16-23, 115:4-16:2.)
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He was also in the viewing room with Betive Gillen and the sgeant when Andrew
Carter looked at the lineup, adal not hear or see any polio#ficer suggest whom Carter
should identify. (Defs.’ 56.1 § 187; Pl.’s 5&bunterstatement § 187.) According to ADA
Antignani, Carter looked at the linp and said that it was either the person in position one or in
position two who stabbed Abbott. (Defs.’ 5§.185; Pl.’s 56.1 Counterstatement § 185.)

After the lineup, Detective Gillen escort€drter from the lineup room. (440 Tr.
1135:8-21.) About five minutestéa, ADA Antignani met with Cder, who said that he was
certain that the attacker was the person in positiamber one, but that his hair was different.
(Defs.’ 56.1  185; Pl.’s 56.1 Counterstaient § 185; 440 Tr. 1135:8-1136:5.)

iv. Michael Green

Michael Green, an unemployed convicteldme testified that he knew Levon Melvin,
was the godfather to Melvinghildren, and worked for him ashouse cleaner. (Feb. 13, 2008
440 Tr. 7:19-9:10, 32:13-33:15, 35:24-36:4.) Gdamed that sometime between August
and November of 2007, he and Melvin were driving twork site, when Melvin told him that he
was angry at Rodney Harris for talking to détexs about a murder ah happened “14 years
ago.” (Feb. 13, 2008 440 Tr. 10:12-11:18.) Melvimtvan to say that he killed a man who was
“messing with his girl,” Yolanda Doves. (Feb. 13, 2008 440 Tr. 15:5-16:10, 55:8-56:15.)
According to Green, Melvin said that one afitgon fourteen years ago, he and Harris were
driving a truck and saw Abbott on the streeFar Rockaway. (Feb. 13, 2008 440 Tr. 15:5—
16:10, 47:14-48:4.) They stopped, argued with, l@nd Melvin stabbed him. (Feb. 13, 2008
440 Tr. 15:5-16:10, 48:5-12.) He and Harris alsoddc&nd beat Abbott, and then drove away.

(Feb. 13, 2008 440 Tr. 15:5-16:10, 48:5-21.)

52.0n cross examination, Green admitted that Melvin did not name James Abbottl3(R008 440 Tr. 42:3-44:2,
49:3-50:12.) One of the plaintiff's investigators gave Abbott's name to Green. (FebB08314D Tr. 49:3-50:12.)
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Green had been close with Melvin for yedmst Melvin had never before mentioned that
he had murdered someone. (Feb. 13, 2008T4497:6-61:18.) Although Green was a police
informant in the 101st Precinctthie time, he did not tell amyf his contacts about this
conversation. (Feb. 13, 2008 440 Tr. 51:9-53:31%6455:7.) Some months later, Green saw
one of the plaintiff's investigats, retired detective Ed Henson, in Far Rockaway. (Feb. 13,
2008 440 Tr. 17:23-18:20, 36:20-37:8.) Henson told him that he was investigating the murder
of James Abbott; Green said that he had inféionaon the murder, and shortly thereafter, told
Henson and another investigator what Mebstipposedly told m. (Feb. 13, 2008 440 Tr.
17:23-18:20.) After that, he gave a depositthe plaintiff's team. (Feb. 13, 2008 440 Tr.
38:17-39:4.)

Green also gave a statement to ADA Brad Leventhal. (Feb. 13, 2008 440 Tr. 21:16—
22:10.) During that interview, Green agreedthéd*wired up,” and totéempt to get Melvin’s
statement on tape. (Feb. 13, 2008 440 Tr. 23:2-G8&En eventually agreed with plaintiff's
counsel that he would attempt to tapeord a conversan with Melvin®® (Feb. 13, 2008 440
Tr. 23:22-24:6.) Green and Miioffman went to a “spy store,” and bought a small tape
recorder. (Feb. 13, 2008 440 Tr. 23:22-24:12.) Atespoint, Green claimed that Melvin left
him a message on his cell phone, accusing Gretatkarig to the police and threatening him.
(Feb. 13, 2008 440 Tr. 30:6—-31:21.) Green somehow geat® tape record that message, but
could no longer retrieve the original messagenfiis cell phone, because his it was “stuck.”

(Feb. 13, 2008 440 Tr. 32:2-5.)

53 Melvin’s lawyer contacted the ADA drthe plaintiff's investigator, and told them not to speak with Melvin.

(Feb. 13, 2008 440 Tr. 127:12-29:23.) As the ADA advised the plaintiff's investigator, the District Attorney’s
Office could not use Green to get astaént from Melvin, assuming that Green really had been talking to Melvin,
because Melvin was represented by a lawyEeb. 13, 2008 MTr. 127:12—-29:23.);nited States v. Hammag58
F.2d 834, 839 (2d Cir. 1988). It is not clear why plaintiff's counsel, if he thought Green was going to speak with
Melvin, would have thought that it was appropriate to use Green to get a statement from somewag who
represented by counsel. NYRPC Rule 4.2(a).
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Sometime thereafter, while supposedly avihiat Green had told someone about
Melvin's admission to the murder, Melvin t&d Green and asked him to meet him at a
restaurant. (Feb. 13, 2008 440 Tr. 24:13-25:7.) Mehlked again abduhe killing, saying
that he was going to try to “come up with” dfskefense case, but Green did not tape that
conversatiot? (Feb. 13, 2008 440 Tr. 24:13-26:4.) As luck would have it, though, Melvin had
another conversation with Green about the mymied Green recorded that conversation. (Feb.
13, 2008 440 Tr. 26:5-27:7.) Green then calledHdffman, and gave him the tape recorder.
(Feb. 13, 2008 440 Tr. 29:18-30:5.) Mr. Hoffman paréen $1500, supposedly so that his wife
could go to South Carolina, as wad “fifty dollars here, fifty dollars there” three or four times.
(Feb. 13, 2008 440 Tr. 33:16—-34:22, 70:18-71:19.adudlition, Mr. Hoffman gave Green $500,
so that Green could pay his telephone bill, als® promised him a “reward” of $2,500. (Feb.
13, 2008 440 Tr. 72:12—-74:21, 76:12-81:13.)

v. Yolanda Doves

Yolanda Doves, Levon Melvin's ex-girlfiel and mother of his children, was employed
as a corrections officer at the time oé thearing. (Feb. 13, 2008 440 Tr. 346:2-9.) She and
Melvin were dating in 1994 when Jamekbdtt was murdered. (Feb. 13, 2008 440 Tr. 347:2—
48:8.) She knew who Abbott was, but had neverdray kind of romantic relationship with him,

and Melvin had never accused her of hawang such relationship. (Feb. 13, 2008 440 Tr.

54 There were no safeguards employed to ensure teanGctually was meeting with Melvin; no one took
photographs or monitored Green in any way. At one point, the plaintiff's counsdl@stective Kevin Cashen
from the 101st precinct to sit outside a restaurant whexerGand Melvin were supposed to meet. (Feb. 13, 2008
440 Tr. 260:24-62:9.) Detective Cashen waited at the restaurant for three hours, andesceitber Green or
Melvin. (Feb. 13, 2008 440 Tr. 260:24—62:9.)
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348:8-49:20, 350:5-16.) She did haweaffair with another man, which made Melvin angry,
but he did not attack or hurt that person in any WagFeb. 13, 2008 440 Tr. 351:13-52:14.)
vi. Detective Kevin Cashen
Detective Kevin Cashen of the 101st Precimas assigned to looktimthe case after the
plaintiff's team raised questiomdout it. (440 Tr. 502=14.) As part of tht investigation, he
interviewed the plaintiff. (440 T595:3-10.) The plaintiff told him that he might have been in
the C-Town supermarket on the day of the muedexbout 10:30 in the morning. (440 Tr.
602:14-03:6.) Detective Cashen asked him, “NWeu know, how is it that the cashier in C-
town, who seems to know you, said, you know,she you in there at 9:30?” (440 Tr. 602:14—
03:6.) The plaintiff replied that “maybe” he svn the store at 9:30(440 Tr. 602:14-03:6.)
Detective Cashen also did a search for “ABmamons;” he checked housing records, ran
computer checks and followed up on information thatplaintiff's legateam gave him. (440
Tr. 594:10-95:2.) He never found any evidetia# Anna Simmons existed. (440 Tr. 594:10—
95:2.)
vii. Judge Blumenfeld’s Decision
On June 27, 2008, Judge Blumenfeld gratitedplaintiff’s motion to vacate his
conviction, and ordered a new trideople v. Bellamy20 Misc. 3d 1131(A), *16-17. Judge
Blumenfeld determined that Green’s testimong ¢he conversation heledjedly recorded of
Levon Melvin constituted newly discovered evidence that coald changed the outcome of

the trial. Id., at *17.

55 Levon Melvin was aware that the case was being investigatd was staying with his and Doves’ children while
she testified; he did nothing to dissuade her from testifying. (Feb. 13, 2008 440 Tr. 355:11-416;1%@R77:14—
78:4.)
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However, Judge Blumenfeld rejected the mtiéiis additional claims, finding that there
were noBradyor Rosarioviolations, and that trial couakhad represented the plaintiff
effectively. People v. Bellamy20 Misc. 3d 1131(A), at *8, 11. In particular, Judge Blumenfeld
rejected the plaintiff's contention that the prosecutors commitBr@dy violation in connection
with Linda Sanchez and hercegpt of Section 8 HousingBellamy 20 Misc. 3d 1131(A), at *11.
Judge Blumenfeld observed that the jury kneat ®anchez had been relocated, and that no one
knew at the time of trial tt she would eventuallsecure Section 8 housingd.

Judge Blumenfeld also rejected the pldi’'s claims aboutAndrew Carter, and
determined that Carter’s 440 hegy testimony was not credibl&ellamy 20 Misc. 3d 1131(A),
at *17-18. The judge pointed ouatiCarter initially stood by kitrial testimony, and that it was
only after he negotiated an houfe of $90 that he came ujithwthe story about Detective
Gillen. Id., at *17.

Thus, Judge Blumenfeld did not credit Ceg@ccusations that Detective Gillen pointed
out the criminal defendant during the lineumttBetective Gillen told him the defendant
confessed on videotape and chahfes appearance, or thatt®etive Gillen offered to get
Carter and his girlfend crack and put them up in a motkl., at *17-18. Judge Blumenfeld
concluded that Carter usedr&et smarts” to get $1350 for telling defense counsel what he
assumed they wanted to hedd., at *18.

H. Reopened 440 Hearing

After the court’s decision, the prosecutor fesd that Michael Greé&nentire testimony
was false—that the tape was a fraud andlibabn Melvin had never confessed to Michael
Green. The lawyers from Cravath Swain & Megave the prosecutors an additional tape

recording—one between onetbkir investigators and theal Levon Melvin. (2d 440 Tr.
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404:3-08:14.) Although they had thépe in their possession at the same time they had Green’s
fraudulent tape, and at the satimee they were urging the presutor to reinvestigate the case
against the plaintiff, they had not previouslyealed the existence tife tape recording. (2d

440 Tr. 404:3-08:14.) Nor had they disclosed thait tietained expert lolaconcluded that the
voices on the two recdings—the faked Green tape and tbéeording of Melvin’'s voice—were

in all probability not the sae. (2d 440 Tr. 421:1-23:3.)

Judge Blumenfeld relieved Mr. HoffmanaCravath Swain & More as counsel, and
appointed a lawyer from the Ldgsd Society to represent th@aintiff. (Oct. 31, 2008 Tr. 5:3—
16.) He re-opened the hearing, at which eleviénesses testified. | summarize the relevant
testimony below.

i. Levon “Ishmel” Melvin

Levon Melvin had known Michael Green for albd@ifteen years. (2d 440 Tr. 60:3-12.)
Although Green referred to himself as the gdufaiof Melvin’s children, he actually had
“nothing to do with” them. (2d 440 Tr. 60:3—-12Z3reen often helped Melvin in his cleaning
business, an arrangement that ended when $2@0Pes disappeared from a building that
Green was supposed to watqd 440 Tr. 60:13-61:5.)

Melvin knew James Abbott; he did not kilbRott, nor did he ever have a conversation
with Green about the murder. (2d 440 Tr.1&2t25.) Melvin also knew Ed Henson, a retired
detective from the 101st Precind2d 440 Tr. 65:6—14.) According to Melvin, Henson was a
“dirty cop” who had often threatened to atr&lelvin. (2d 440 Tr65:6-14.) In January of
2008, Melvin learned that Henson was “ridinguard” in Far Rockaway, buying beer for people
that Melvin knew, and telling them that Maikilled Abbott. (2d 440 Tr. 66:10-19.) Melvin

called Henson on January 13, 2008, and askeduvhyrhe was accusing Melvin of something
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that he did not d&® (2d 440 Tr. 66:10-25, 72:19-73:22.) Hemseplied, “I got you this time.
You in trouble this time. ®u are going to jail.” (2d 440 Tr2:19-73:22.) Henson told Melvin
that he was coming to “get” Melvthat Thursday. (2d 440 Tr. 72:19-73:22.)

Following this conversation, Melvin went see a lawyer, Eugene Levy, and told him
about Henson’s conduct. (2d 440 Tr. 74:4—7613Yyy called Henson and told him he was
representing Melvin, and diresett Henson not to talk to hiagain. (2d 440 Tr. 75:14-76:11.)

He also instructed Melvin not to speak with anyone €2d.440 Tr. 80:10-12.)

Months later, in August or September2®08, Melvin learned from a newspaper article
that Green claimed to have a recording of\Weconfessing to a murder. (2d 440 Tr. 80:18—
82:19, 127:8-23.) Melvin told Levy that had never made any such admission. (2d 440 Tr.
80:18-82:19.) At one point, Melvin confront€deen about it; Green denied that he had named
Melvin as the killer. (2d 440r. 82:13-19.) In September of 2008, Melvin and Levy went to the
Queens District Attorney’s Office and lisied to the tape. (2d 440 Tr. 83:5-84:12.)

ii. Michael Green

Michael Green admitted that Levon Melvinvee told him that he was in any way
involved in the murder of James Abbott. @D Tr. 269:11-270:1.) Green gave Melvin’'s name
to investigators because he was angry with Médhr firing him. @d 440 Tr. 276:23-277:2.)

Green did not know how Abbott was killed fast.” (2d 440 Tr. 278:3-5.) He learned
about the details from Mr. Hoffman, who sheavhim “what was going on;” he showed him
pictures of Abbott’'s body, videotapes of the plditstitrial, and letters th plaintiff had written.

(2d 440 Tr. 278:3-279:6.) Green “started feebogy for the man. Man, you know after | seen

the Court TV thing and it commvced me that the guy was ircent too.” (2d 440 Tr. 541:14-23.)

56 Melvin’s cell phone records reflecalls to Henson’s number on this date. (2d 440 Tr. 67:5-68:21.)
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Then, Mr. Hoffman gave Green a recording devioe, asked him to “try to get Ish on the tape.”
(Defs.’ 56.1 1 204; PIl.’s 56.1 Counterstaient § 204; 2d 440 Tr. 273:11-22.)

Because Levon Melvin had never said amyghabout killing anyone, Green recruited an
acquaintance, Jonathan Tatumplay the role of Melvin on tape. (Defs.’ 56.1 § 202; Pl.’s 56.1
Counterstatement § 202As Green explained:

[Me] and Tom [Hoffman] and us, they stattelling me about Kareem Bellamy. Then

after a while, you know, they just gave meagportunity to, you know, to try to help this

guy. And when Tom [Hoffman] said to mettg to get Ish on the tape, | knew | couldn’t
get Ish on the tape because mgver said anything to me about that. | know he didn’t
know anything about that. So, | came to tbhedausion to get Johnny to make the tape to
help this guy.

(2d 440 Tr. 273:11-22.)

In addition to urging Green to get Melvin tape, Mr. Hoffman alstkept telling” Green
to find Anna Simmons. (2d 440 Tr. 288:19-89:Agcording to Green, Mr. Hoffman and the
plaintiff's team “showed [Greerglleyways like they was looking for something. And here | am
to give it to them.” (2d 40 Tr. 288:19-89:1.) Accordingly, €en “made up a story” that he
had met Simmons, and Mr. Hoffman “went fot' i{2d 440 Tr. 288:19-89:1.) Hoping to make
additional money, Green made another fraudulent thetime using a female relative to play
the role of Simmons. (2d 440 Tr. 288:19-93:10.) geee the tape to Mr. Hoffman, and told
him that he was going to meet Simmons ttaAtic City. (2d 440 Tr. 296:7-13.) Mr. Hoffman
got a hotel room for Green andvgehim $1000. (2d40 Tr. 296:7-18.)

Green went to Mr. Hoffman’s office after lget back from Atlatic City, and Mr.

Hoffman told him that the Cravath lawyers diot believe that it was Anna Simmons on the
tape. (2d 440 Tr. 296:22-97:12.) Mr. Hoffrmymmented that he had “been taking care of

[Green] from the beginning,” and asked Greeth®straight” with him, and to tell him whether

it was really Simmons on the tape. (2d 4402B6:22-97:12.) Green admitted that it was not
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Simmons. (2d 440 Tr. 296:22-97:12.) Mr. Hoffnthd not question the authenticity of the
Levon Melvin tape that Green had desearlier. (2d 440 Tr. 297:13-98:10.)

At some point in August of 2008, Greentmeéth Levon Melvin’s attorney, Eugene
Levy, and learned that Mr. Levy knew tha¢ ttecording purporting tbe a conversation
between Green and Melvin was a fake. (2d B4@85:5-86:1.) After that meeting, Green met
with Mr. Hoffman and told him that the tape wake, that it was not Mein’s voice on the tape.
(2d 440 Tr. 286:9-11.) According @reen, Mr. Hoffman told him to leave: “Get out of town.
Go down south.” (2d 440 Tr. 286:9-20.) Greestified that Mr. Hoffman promised to pay him
$500 each week for the next six months. (2d B4@86:9-20.) Green also admitted that the
plaintiff's lawyer gave him morenoney than he previouslystified. (2d 440 Tr. 281:13-16.) In
all, Mr. Hoffman paid him $6000 in cash.(2d 440 Tr. 281:13-25.)

iii. Jonathan Tatum

Jonathan Tatum testified that in Feloguaf 2008, Michael Green gave him fifteen
dollars to make a tapé. (2d 440 Tr. 13:14-22, 22:13-17.) Greemtea him to “act like” some
other person, and to talk abaustabbing. (2d 440 Tr. 22:24-23:%3yeen told him what to say.
(2d 440 Tr. 22:24-23:5, 40:24-41:16.)

iv. Eugene Levy

Eugene Levy, a criminal defense attorney, testified that LevoniMebntacted him in
early January of 2008, and told him that tweestigators were “going around in the Far
Rockaway” asking questions about Melvircmnnection with a 1994 homicide. (2d 440 Tr.

320:9-322:2.) Mr. Levy called bothvestigators and told themathMelvin had advised Mr.

57 Green accompanied the plaffis counsel to ATM machines and banks,tsat counsel could take out cash. (2d
440 Tr. 282:1-7.) Counsel disputes this accusation. (Pl.'s 56.1 Counterstatement § 203D.)

58 Tatum identified the recording—purportedly of Melvitkiag to Green—as the tape he made with Green. (2d
440 Tr. 16:25-19:1.)
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Levy that he had nothing to do with the muraerd that they should nobntact him again. (2d
440 Tr. 322:9-24:12.) He also told them that Ntelvas “very upset” thathe investigators had
intimated to Melvin’s childrenhat he had murdered someor{@d 440 Tr. 322:9-24:12.) At
one point, a Cravath lawyer sevit. Levy a subpoena for Melvilr. Levy told the lawyer that
Melvin would come to court, but would invokestifth Amendment right not to testify. (2d 440
Tr. 324:16-24, 349:8-51:19.)

Later that summer, Melvin contacted Nlevy again; he was “very upset” about a
newspaper article reporting that he had cesdd to the 1994 murdef2d 440 Tr. 325:14-27:2.)
Mr. Levy spoke with the prosecutor, Brad Latteal, and eventually brought Melvin to ADA
Leventhal’s office, where he listenedtte fraudulent tape. (2d 440 Tr. 327:6-8, 330:14—
31:22.) In September of 2008, Mr. Hoffman corgdd¥ir. Levy and said that Mr. Levy “might
want to meet with” Mr. Hoffman, because he fiafiormation” that Melvin was involved in the
murder of James Abbott. (2d 440 Tr. 348:3-25.)

v. Judge Blumenfeld’'s Decision

Judge Blumenfeld issued a written decision, in which he adhered to his earlier decision
granting the plaintiff a new trial. (Def$b6.1 { 209; Pl.’s 56.1 Counterstatement § 209.) The
judge rejected Green’s admission that he cowecbthe entire story abbelvin’s admission to
a murder; while the judge acknowledged thatttpe was a fraud, he concluded that Green'’s
testimony at the first hearing—thiglielvin admitted the murder ville they were on their way to
a job site—was actually true, twathstanding Green'’s testimony thie second hearing that the
whole story was a lieBellamy 26 Misc. 3d 1210(A), at *6The Appellate Division, Second
Department affirmed the judge’s decisiqi®l.’s Add. 56.1 § 2; Defs.” Resp. 56.1 | Pgople v.

Bellamy 84 A.D.3d 1260 (N.Y. A.D. 2d Dep’t 2011).
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|. Dismissal

On September 16, 2011, the Queens Countyibligttorney’s Office dismissed the
indictment against the plaintiff. (Def&6.1 § 212; Pl.’s 56.1 Counterstatement § 212.) ADA
Brad Leventhal, who handled the hearing, advikectourt that the District Attorney’s Office
did not view the case as axomeration or as a case of “actual innocence.” (Defs.” Ex. OO (ECF
No. 157-41), Dismissal Tr., ECF Page No. 4.) It was the Office’s positairthe plaintiff and
his attorneys had perpetrated ‘@umtright fraud” on the coupf. (Dismissal Tr., ECF Page No.

4.) Nevertheless, because of a changedaraWw defining depraved indifference homicide—the
only crime for which the plaintiff was convicted—the District Attorney’s Office was compelled
to dismiss the indictmeft. (Defs.’ 56.1 17 212-13.)

The indictment was sealed pursuanCtaminal Procedure Law Section 160.60, which
provides for a “termination of the criminal actionfavor of the accused,” and that upon sealing
“the arrest and prosecution shall be deemedllgty and the accused shall be restored, in
contemplation of law, to the status he occugietbre the arrest and prosecution.” (Pl.’s Add.
56.1 1 4; Defs.” Resp. 56.1 1 4.) The certificatdigposition stated #t “the conviction was

terminated in favor of Mr. Bellamy.” (Ps Add. 56.1  5; Defs.” Resp. 56.1 1 5.)

59 ADA Leventhal stated:
[Alpproximately 15 years ago, Kareem Bellamy wasdcted by a jury of his peers for the murder of
James Abbott in the Far Rockaway section of our county. That conviction has been upheld on direct appeal
and review and federal habeas corpus proceeding as well. Mr. Bellamy has been freed from tienconvic
based on an outright fraud perpetrated against this Court. He has not, and | repeat he has not, been
exonerated. This is not a caseaofual innocence. The sole basistfee vacatur of this defendant's
conviction was the patently false testimony of MicHaegen, a career criminal whieceived a substantial
amount of money from the defense, which induced his original hearing testimony.

(Dismissal Tr., ECF Page No. 4.)

60 The prosecutor also characterized the “Anna Simintimas “an effort to misdirect the initial police

investigation,” and pointed out that the plaintiff, despite having spent “a small fortune” on “numerous private

investigators,” never established that Simmons was a real person. (Dismissal Tr., ECF Page No. 6.)
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. Procedural History

On March 1, 2012, the plaintiff filed this lauis against the City of New York, Detective
John Gillen, Detective Michael Solomermd unnamed individuals (the “John Doe
defendants”). The plaintiff assertlaims for malicious prosecati, denial of a right to a fair
trial, Fourteenth Amendment due process clafaiijre to intercede and supervisory liability
against the John Does, mumil liability, and inflicton of emotional distress.

On February 10, 2014, the Honorable WillianKkntz, Il denied the defendants’ motion
to dismiss the initial complaifit. Thereafter, the plaintifiled an amended complaint on
October 31, 2014 (ECF No. 82), which the defendants moved to dismiss on December 19, 2014.
(ECF No. 86.) On May 8, 2014, Magistrate Jadiktor Pohorelsky granted the defendants’
motion to bifurcate discovery, andgiponed discovery on the plaintiff\onell claim pending a
decision on the issue of whether the DistAttbrney’s Office did anything to violate the
plaintiff's federal constitutionaights. (ECF No. 52.) By stipulation dated August 14, 2015, the
plaintiff withdrew his first amended complafiitand the defendants withdrew their motion to
dismiss and consented to proceed with discovery oMtrell claims. (ECF No. 110.) After a
pre-motion conference on April 15, 2015, | reinstdtexistay of discovery on the plaintiff's
Monell claims and set a briefing schedule for summary judgfient.

After years of contentiousvil litigation, the partiescross-moved for summary
judgment. The defendants move on the followgngunds: that the plaintiff cannot establish a
malicious prosecution claim, that the individualedzives are entitled to qualified immunity, that

the plaintiff “cannot show thatng alleged fabrication of evidence . caused [the plaintiff] to

61 This case was reassignece in November of 2015.

62 The original March 1, 2012 pleading is the operative complaint. (ECF No. 110.)

63 None of the depositions noticed for purposebslohell discovery have taken place. (Pl.’s Add. 56.1 1 17; Defs.’
Resp. 56.1 1 17.)
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suffer injury,” that his due process claims areldagpive, that the claims against the John Does
are time barref! that hisMonell claims fail as a matter of law, ds his claims of infliction of
emotional distres¥. The plaintiff cross-moves on only oissue: that the dismissal of the
indictment against the plaifftwas favorable termination for purposes of the malicious
prosecution claim.

| heard oral argument on the cross-motitorssummary judgment on October 11, 2016,
and received additional briefing March of 2017 regarding Anelw Carter’s availability to
testify at trial, and the admissibility of his pristatements. (ECF Nos. 185-87.) It is undisputed
that Carter died in August of 2008. (ECF No. 185-1.)

For the reasons discussed below, therdidats’ motion for summary judgment is
granted. Thus, the action isthissed in its entirety.

ANALYSIS

A district court may grant a motion for surarg judgment if the @rd evidence—in the
form of affidavits, deposition transcripts, other documentation—shewvthat there is “no
genuine dispute as toyamaterial fact.” FedR. Civ. P. 56(a) & (c)see alscAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 247-48 (1986). In d#og whether there is a genuine
dispute as to a material fatte court does not make crediljildeterminations, and must draw
all reasonable inferences and resolve abigoities in favor of the non-moving partKaytor v.
Elec. Boat Corp.609 F.3d 537, 545-46 (2d Cir. 2016¢e also Manganiello v. City of N.612

F.3d 149, 161 (2d Cir. 2010).

64 The plaintiff withdrew his claims against the John Doe defendants by stipulation on August 15, 2015. (ECF No.
110.)

85 In his opposition to the defendants’ motion to dismiss, the plaintiff withdrew his negligent infliction of eshotion
distress claim. (Pl.’s Opp. to Mon to Dismiss at 2 (ECF No. 24).)
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However, the party opposing summary judgtmeay not “rely on mere speculation or
conjecture as to the true nature of theddotovercome a motion for summary judgment.”
Knight v. U.S. Fire Ins. Cp804 F.2d 9, 12 (2d Cir. 1986). The party opposing summary
judgment “must do more than simply show ttiedre is some metaphysical doubt as to the
material facts . . . [T]he nonmoving party musineoforward with spedif facts showing that
there is agenuine issue for tridl Caldarola v. Calabrese298 F.3d 156, 160 (2d Cir. 2002)
(alteration in original) (emphasis in original) (¢iten omitted). A mere “scintilla of evidence in
support of the [non-movant’s] position” is inadequdtayut v. State Univ. of New Yo@52
F.3d 733, 743 (2d Cir. 2003) (citation omitted). Buabther way, if “the evidence is such that a
reasonable jury could return a verdict foe ttonmoving party,” then the court must deny the
request for judgment as a matter of lakiberty Lobby 477 U.S. at 248.

Among other claims, the plaintiff asserts Section 1983 claims lidiows prosecution,
denial of a fair trial, and wiation of due process. “Semti 1983 is not itself a source of
substantive rights, but merely provides amoé for vindicating federal rights elsewhere
conferred.” Albright v. Oliver, 510 U.S. 266, 271 (1994) (intetrmpuotation marks and citation
omitted). While federal courts look to state lawd&iermine the elements of a particular claim
arising under Section 1988,s the violation of a constituinal right that is actionable under
Section 1983 Morse v. SpitzemMNo. 07-cv-4793-CBA-RM[.2012 WL 3202963, at *2
(E.D.N.Y. Aug. 3, 2012) (citations omitted).hids, the court must identify the specific
constitutional right allegedly infringed before evaluating a claim under Section 1983.

(quotingAlbright, 510 U.S. at 271).
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l. Malicious Prosecution Claims

A plaintiff who claims that law enforcemedéprived him of his rights by maliciously
prosecuting him “invokes the protection of the Fourth AmendmeBgitey v. City of N.Y.79 F.
Supp. 3d 424, 448 (E.D.N.Y. 2015). The elemeiis Section 1983 malicious prosecution
claim are “substantially the same” as the elementer New York law, and “the analysis of the
state and the federal claims is identicaBdyd v. City of N.Y336 F.3d 72, 75 (2d Cir. 2003);
see also Manganiello v. City of N.¥%12 F.3d 149, 160-61 (2d Cir. 2010 order to prevail
on a 8 1983 claim against a state actor for nmal&prosecution, a plaintiff must show a
violation of his rights under éhFourth Amendment . . . and must establish the elements of a
malicious prosecution claim under state law”). Under New York law, the plaintiff in a malicious
prosecution case must prove: “(1) the initiatiortontinuation of a criminal proceeding against
plaintiff; (2) termination of the proceeding ptaintiff's favor; (3) lackof probable cause for
commencing the proceeding; af#) actual malice as a motivation for defendant’s actions.”
Manganiellg 612 F.3d at 161 (citations omitted). “Becalsmusers must be allowed room for
benign misjudgments,’ the New York Court gbpeals has held that the law ‘places a heavy
burden on malicious prosecution plaintiffs. . . .Robthstein v. Carriere373 F.3d 275, 282 (2d
Cir. 2004) (quotingsmith—Hunter v. Harve®5 N.Y.2d 191, 195 (2000)).

A. Favorable Termination

In order to prevail on his malicious proseouticlaims, the plaintifinust prove that the
proceeding terminated in his favdvlanganiellg 612 F.3d at 161. While this determination
must be made in light of “the circumstances of each c&mtalino v. Danner96 N.Y.2d 391,
396 (N.Y. 2001), the issue is one of law for the co@&novese v. Cty. of Suffollk8 F. Supp.

3d 661, 672 (E.D.N.Y. 2015).
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This is an unusual case. The Queens Courgtriti Attorney’s Office was compelled to
dismiss the plaintiff's case, but not becausythelieved that he was exonerated. On the
contrary, ADA Leventhal made itedr that the DistricAttorney’s Office believed that the
plaintiff's attorneys had perpetel a fraud on the court—in tiierm of Michael Green’s faked
tape recording and perjured testimony—that aoced the state court judge to set aside the
plaintiff's conviction. Howeverafter that ruling, the only availadcount for which the plaintiff
could be tried—depraved indifference murder—mwasan option, in view of an intervening
change of the law; in the years following thaintiff's conviction, the New York Court of
Appeals sharply limited the circumstances unvdeich a defendant can be tried for depraved
indifference murderSee People v. Payn@ N.Y.3d 266, 271 (2004Reople v Feingold7
N.Y.3d 288 (2006). Nor could the prosecutor try ghaintiff on the intentional murder count,
since the jury acquitted him of that crime. shiort, the prosecutor tano alternative but to
dismiss the indictmeri,

The parties cross-move for a decision asadter of law regarding whether the dismissal
of the indictment pursuant to Criminal lBemlure Law Section 160.60 constitutes a “favorable
termination” for purposes of the malicious prosecution claim.

“An acquittal is the most obvious exala of a favorable termination.Russell v. Smith
68 F.3d 33, 36 (2d Cir. 1995). If the plaintiff hast been acquitted, he must establish that the
termination of his criminal proceedirg not “inconsistent with innocenceRothstein 373 F.3d
at 286 (citingSmith—Hunter95 N.Y.2d at 198-99). New Yoikw does not demand that a

plaintiff alleging malicious prascution prove his innocence, noreevthat the disposition in the

66 There were no additional crimes for whithe plaintiff could constitutionally be charged. In light of the fact that
the plaintiff was acquitted of the intentional murder change;ould not be charged with manslaughter in the first
degree, a lesser included offenseg People v. Biggé N.Y.3d 225, 230 (2003) (citations omitted), and the statute
of limitations had run.People v. Turner5 N.Y.3d 476, 481 (N.Y. 2005); CPL 30.10(2)(b); (4)(a)
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criminal proceeding was “indicative of innocencé&énovese v. Cty. of Suffpl?28 F. Supp. 3d
661, 671 (E.D.N.Y. 2015).

“As a general rule, a final termination of anginal proceeding in favor of the accused is
a favorable termination for the purposes stiasequent malicious prosecution claim.”
Rothstein373 F.3d at 286. Nonetheless, the SecincLit has identified exceptions to this
general principle, and reasoned that certain kinds of termnsasire not “favorable” because
they are inconsistent with innocendeothstein 373 F.3d at 28Gee also Arum v. MilleR273 F.
Supp. 2d 229, 234 (E.D.N.Y. 2003) (same). Generdigmissals that have been found to be
inconsistent with innocence falltmthree categories: “(1) misnduct on the part of the accused
in preventing the trial from gog forward, (2) charges dismisser withdrawn pursuant to a
compromise with the accused, and (3) chargesisié&a or withdrawn out of mercy requested or
accepted by the accusedXhilao v. Spota774 F. Supp. 2d 457, 508 (E.D.N.Y. 2011) (citation
omitted). The defendants do not assert any of these exceptions apply to this case.

Instead, the defendants argue that | shottian additional exception to the general
rule. The defendants rely on the Restaterffgetond] of Torts, Section 661, which provides
that “[tlhe formal abandonment of procergt by a public prosecutor is not a sufficient
termination in favor of the accused if theaadonment is due to the impossibility or
impracticability of bringing the accused to trialThe defendants assert that the sole reason for
dismissal in this case was that the prosecutvas no longer feasible due to an intervening

change in the law.

67 Notably, the defendants do not allébat the dismissal was caused by ‘toisduct on the part of the accused in
preventing the trial from going forward Anilao, 774 F. Supp. 2d at 508. Although there was considerable
evidence that the plaintiffawyers employed unseemly tactics—payinmeavitnesses, pressuring and misleading
others—the state court was aware obélt, and still set the verdict aside.
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The defendants’ argument is not without appg@&len the confluence of circumstances in
this case. Nevertheless, for the purposes of this decision, | assume that the plaintiff has
established that criminal proceedingnénated in the plaintiff's favor.

B. Probable Cause

Because lack of probable cause is an el#@mof a malicious prosecution claim, “the
existence of probable cause is a completendefeo a claim of malicious prosecution.”
Stansbury v. Wertmai@21 F.3d 84, 94-95 (2d Cir. 2013) (citation omitted). The court considers
the issue of probable cause light of facts known or reasonlgibelieved at the time the
prosecution was initiated.Weiner v. McKeefen®0 F. Supp. 3d 17, 34 (E.D.N.Y. 2015)
(collecting cases). The Second Circuit hascdbed probable cause, for the purposes of a
malicious prosecution claim, “as such faatsl @ircumstances as would lead a reasonably
prudent person to believe the plaintiff guiltyStansbury721 F.3d at 95 (citations omitted).

A grand jury indicted the plaintiff, which eates a presumption of probable cause that the
plaintiff bears the burden of rebuttin@avino v. City of N.Y331 F.3d 63, 72 (2d Cir. 2003).
This presumption “mawpnly be rebutted by evidence that thdictment was procured by ‘fraud,
perjury, the suppression of evidence or offwice conduct undertaken bad faith.” Id.
(quotingColon v. City of N.Y.60 N.Y.2d 78, 83 (1983)). “Courts have repeatedly determined
that a plaintiff’'s own testimony is insufficient tebut the presumption of probable cause arising
from a grand jury indictment.Bonds v. City of N.YNo. 12-cv-1772-ARR-MDG, 2014 WL
2440542, at *7 (E.D.N.Y. May 30, 2014) (intefo@otation marks and citation omittedge
also Jeffreys v. City of N,YA26 F.3d 549, 555 (2d Cir. 2005) (thlaintiff's “testimony—which
was largely unsubstantiated by atléect evidence—was so rep¢ with inconsistencies and

improbabilities that no reasonable juror would utale the suspension of disbelief necessary to
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credit the allegations made in his complaintThus, in order to raisetaable issue of fact on
the element of probable causeg fhlaintiff cannot merely rely on his testimony denying that he
committed the murder.
i. Andrew Carter

In this case, the plaintiffies Andrew Carter’s claim #te 440 hearing, which took place
more than a decade afteetbriminal trial, that Detective Gdh somehow forced him to identify
the plaintiff. The principal flavn the plaintiff's claim is thathere is no admissible evidence to
support it. Andrew Carter isedd. His testimony before Judgeimenfeld is hearsay, and falls
within no recognized excepti to the hearsay ru%é.O’Brien v. City of YonkerdNo. 07-cv-
3974, 2013 WL 1234966, at *7 (S.D.N.Y. Mar. 22, 2013) (adopting Report and
Recommendation) (“Testimony of a nonparty witntbsd was given at a jor hearing is, when
offered for its truth, hearsay.”) (quotifgatterson v. Cty. of Oneigd&75 F.3d 206, 219-20 (2d
Cir. 2004)).

Carter’s testimony is not, as the plafihéirgues, admissible gwsior testimony under
Federal Rule of Evidence 804(b)(1). “In ordemdmit prior testimonynder Rule 804(b)(1),
the proponent has the burden to show by thpgméerance of the evidence that (1) the witness
is unavailable; (2) the party agat whom the testimony is offered is the same as in the prior
proceeding; and (3) that that party had the sarotve and opportunity to examine the witness.”
Annunziata v. City of N.YNo. 06-cv-7637-SAS, 2008 WI229903, at *7 (S.D.N.Y. May 28,
2008) (quotingJnited States v. Amatdlo. 03-cr-1382-NGG, 2006 WL 1891119, at *2

(E.D.N.Y. June 27, 2006)).

88 Carter’s 2005 affidavits, signed in advance of the 440 Hearing, are likewise inadmisgitdsg hea
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Detectives Gillen and Solomeno were notiearin the state post-trial proceedin@ee
United States v. Amatdlo. 03-cr-1382, 2006 WL 1788190, at *1-3 (E.D.N.Y. June 26, 2006)
(state government was not a “predecessarterest” to the federal government in the
prosecution)O’Brien, 2013 WL 1234966, at *7 (defendanfticers in a Section 1983 action
“were not parties to the ijor criminal proceeding”)Annunziata2008 WL 2229903, at *8
(“[T]he prosecutor in plaintiff's criminal triallfe Kings County DistricAttorney’s Office) and
the defendants in the instant acti(the City of New York and DQective Henn) are not the same
parties, nor are they in privityith each other.”). The detec#éis did not have their own lawyers
at the trial. And, the assistattistrict attorneys, charged wigtrosecuting cases on behalf of the
People of the State of New York, did not représater detective, and did not cross-examine
Carter with the detectives’ interests in mind.

The plaintiff's characterization of the prosémuas a “predecessor in interest” is not
persuasive. The plaintiff maains that the prosecutor hadsimilar motive” and “adequate
opportunity” to discredit Carteat the hearing. But the faittat the prosecutor sought to
discredit aspects of Carter'ssteanony does not change the ayséd. The prosecutor’s aim was
to bolster Carter’s trial testimony, and undermine the testimony he gave at the 440 hearing. It
was not his job to represent the detectiv@se Annunziaf®008 WL 2229903, at *8 (the
prosecutor did not have the same motive to guest witness as the fdedants in the civil
action because the issue was “of little, if anyamn to the State” and the prosecutor had other
evidence to support a convictiomgcord Hill v. City of ChicagoNo. 06 C 6772, 2011 WL
3876915, at *3 (N.D. lll. Sept. 1, 2011) (“the motiveagbrosecutor to cross-examine a witness
is different than the motive of a defendant intardiled civil rights lawsuit in relation to the

potential penalties or financial stakesolved.”).
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There is also nothing about Carter’s testny that would warrant departing from the
requirements of Rule 804(b)(1). Certairthys testimony had none of the “guarantees of
trustworthiness” that are the hallmarkexceptions to the hearsay rutechering Corp. v. Pfizer
Inc., 189 F.3d 218, 233 (2d Cir. 1999% amended on reh@ept. 29, 1999) (“The traditional
exceptions to the hearsay rule, in turn, providebenchmark against wh the trustworthiness
of evidence must be comparedaimesidual hearsay alysis.”) On the contrary, Carter’'s 440
testimony was perhaps the “extiepal circumstance[] where a witness[’s] testimony is so
fanciful and lacking in any casboration that it could be insuffent to create an issue of fact
because no rational jury could believe iBtake v. Race487 F. Supp. 2d 187, 203 (E.D.N.Y.
2007);see also Jeffreygd26 F.3d at 555 (summary judgment properly granted because “[n]o
reasonable person would undertake the suspensdisl#lief necessary to give credit to the
allegations made in [the] complaint”).

When first interviewed by one of the plaintdfinvestigators, Carter was adamant that the
plaintiff was the man he saw stab James Abbotéeves volunteered to take a lie detector test to
that effect. It was only after the plaintiffeam agreed to pay him $90 an hour for his “time”
that Carter, an unemployeddel, did an about-face and claimed that Detective Gillen pressured
him to identify the plaintiff. Moreover, kitestimony about what Detective Gillen did was
illogical and inconsistent; Carter claimed that Detective Gillen directed him to identify the
plaintiff, but then documented Carter’s uncertyin a police report, and testified about it at

multiple court proceedinds.

69 Notably, Carter’s post-trial account of what hapgkat the lineup does not support the plaintiff's current
theory—that Detective Gillen told Carte@hom to identify after the lineup.

63



Judge Blumenfeld also concluded Carter’s testimony was not credible, and that he used
his “street smarts” to wrangle $1350 out of therlfis team for telling them what they wanted
to hear. In short, #re is no scenario under which Cagearior testimony is admissible.

ii. Plaintiff's Statements

The plaintiff claims Detectiv&illen fabricated testimony abowhat the plaintiff said in
the squad car: “This must be a case of mestaklentity—someone probably accused me of
murdering someone.” As the plaintiff acknowleggBetective Gillen did not testify about this
statement in the grand jury, and thus it coudt have formed the basis of the grand jury’s
decision to indict. Consequently, even if Détex Gillen had fabricated the statement, it could
not have had any effect on the grand jury’s denis$o indict the plaintiff, and is not evidence
that the indictment was procured by “fraud, pgrj the suppression of evidence,” or other police
misconduct.See Rothstejr873 F.3d at 283 (plaintiff “was regaut to rebut that presumption [of
probable cause] by proving fraud, perjunyppression of evidena# other miscondugh the
grand jury.” (emphasis added)). Because this exitk does not rebut the presumption, created
by the indictment, that there was probableseait cannot form the basis of a cognizable
malicious prosecution claim.

iii. Linda Sanchez

Linda Sanchez testified before the grand jasyshe did later at trial, that she saw the
plaintiff and another man behind James Abblotirdy before Abbott was murdered. According
to the plaintiff, however, Sanchez actually ghe plaintiff on a differentlay, and the defendants
kept this “fact” from the grand jury; the pldiiifi cites Sanchez’s testimony more than ten years
later, in the 440 hearing, thslhe might have seen the plaintiff on a Sunday rather than a

Saturday, the day of the murdddf course, even Banchez actually believed these events
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occurred on a Sunday, nothing in the recordodistzes that her grand jury testimony was the
product of police misconduct. Moreover, the Saturday/Sunday conflict was not critical; Sanchez
made it clear that she saw the plaintiff and anatien in the store with Abbott, and that on that
same day—regardless of whether it was arfatuor a Sunday—she learned from her co-
workers, after the arrival of the police, thdildott had been murderedostly after he left the
store. As Judge Blumenfeld observed:
The fact that she confuses the day is not aakest identity issue. She doesn’t ever claim
to have seen the crime. &bnly knows that she saw the person in the supermarket. She
was interviewed. She knows the day the copsecaAnd if she forgets whether it was a
Saturday or a Sunday doesn’t change thetfattthe cops came to her on the day that
Abbott was murdered which turns out to be a Saturday. So that’s not a mistaken identity
kind of argument.
(440 Tr. 581:4-14.)
iv. Conclusion
Even assuming that the dispositiortted underlying criminal proceeding was a
“favorable termination” for purp@s of a malicious pisecution claim, there is no genuine issue
of material fact as to the exisiee of probable cause to prosecuteghaintiff. In light of this
conclusion, the plaintiff's maliciousrosecution claims are dismissed.
. Fair Trial Claims
“A fair trial claim is a civil claim for vioations of a criminal defendant’s Fourteenth
Amendment due process rightsdppiano v. City of N.Y640 F. App’x 115, 118 (2d Cirgert.
denied sub nonkappiano v. City of N.Y., N,Y137 S. Ct. 341 (2016), and is separate and
distinct from a malicias prosecution claimBailey v. City of N.Y.79 F. Supp. 3d 424, 446
(E.D.N.Y. 2015);see also Morse v. Spitzéto. 07-cv-4793-CBA-RM, 2012 WL 3202963, at

*5 (E.D.N.Y. Aug. 3, 2012) (“even wdre . . . there was probable cause to act (thereby rendering

a malicious prosecution claim unavailable), an paelent constitutional claim for the denial of
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the right to a fair trial can proceed un@et983 based on allegations that a police officer
fabricated evidence, if that fabrication cauaegkprivation of the platiff's liberty.”).

A detective denies a defendantair trial when he generates “false information likely to
influence a jury’s decision and forwarthet information to prosecutorsPappiang 640 F.
App’x at 118 (quotingRicciuti v. N.Y.C. Transit Authl24 F.3d 123, 130 (2d Cir. 1997)).
Additionally, a fair trid claim may arise if law enforcement withholBsady material from a
defendant.ld.; Bermudez v. City of N.YZ90 F.3d 368, 376 n.4 (2d Cir. 2015) (“Police officers
can be held liable faBrady due process violations under 8 39Bthey withhold exculpatory
evidence from prosecutors.”). Probable cass®t a defense to a fair trial claimovanovic v.
City of N.Y, 486 F. App'x 149, 152 (2d Cir. 2012).

i. Allegations of False Information

The plaintiff's fair trial claims are baden the following assertions: that Detective
Gillen pressured Andrew Carter to identify thaiptiff, that Detective Gillen fabricated his
testimony about the plaintiff's post-arrest staents, and that both detectives lied about
investigating the anonymous reptrat two other men committéde murder. Additionally, the
plaintiff maintains that other exculpatory egitte was not turned aven violation ofBrady.

1. Andrew Carter’s Testimony

For the reasons discussed above, | condluaiethe claims bagdeon Andrew Carter’s
440 testimony do not survive the defenamotion for summary judgmentee Morsg2012
WL 3202963, at *6 (in cases involving claims tpatice officer fabricated evidence and forward
it to prosecutors in order to provide probableseaior a prosecution, efplaintiff's malicious

prosecution and fair trial claimrgse or fall together).
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2. Plaintiff's Alleged Statements in the Police Car

The plaintiff claims that Detective Gillen liedbout what the plaintiff said on the way to
the precinct—*This must be a mistakBomebody must have accused me of murdering
somebody. Why would somebody accuse me wiethbing | didn’t do?"—and denied him his
right to a fair trial. While this claim does nimrm the basis of a Mieious prosecution claim,
because the statement was not put before thel guayy a Section 1983 claim for denial of a fair
trial is separate from malicious prosecution clainBailey, 79 F. Supp. 3d at 446ee also
Morseg 2012 WL 3202963, at *5, and probaldause is not a defens#ovanovi¢ 486 F. App’x
at 152.

Thus, the question before me is whether tlanpff demonstrates sufficient evidence to
create a genuine issue of material fact suahttie plaintiff's fair trial claim, based on the
alleged fabrication of the statement, survitresdefendants’ motion feummary judgment. |
find that it does not.

In order to establish that he svdenied a fair trial, the plaiff must demonstrate that: the
“(1) investigating official (2) fabricate[d] evaahce (3) that [was] likely to influence a jury’s
decision, (4) forward[ed] that information poosecutors, and (5) thpaintiff suffer[ed] a
deprivation of liberty as a resultJovanovi¢ 486 F. App’x at 152.

The only evidence the plaintiff cites to supiplois claim that Detective Gillen lied about
what the plaintiff said is his own dial that he made the statemefftsThe plaintiff's claims are

“unsubstantiated by anylar direct evidence.Jeffreys 426 F.3d at 555. Moreover, the subject

O While it is not pertinent to my decision, it is somewdtifficult to understand why a detective who was willing to
lie about a suspect’s statements would fabricate thib & statement rather than something more obviously
inculpatory.
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was thoroughly explored atetplaintiff's criminal trial’* Under the circumstances, | conclude
that there is no genuine isstggarding whether Detective Gilidabricated the plaintiff's
admission.
3. Veronica Walker
The plaintiff's next claim is that both dete@®/denied him a fair trial when they “tried,
and failed to persuade [Veronica] Walker to idignellamy.” The flaw in this reasoning is
apparent, since as the plainaifknowledges, Walker did not identify him at the trial. The
plaintiff cannot make out a cognizable faial claim based on an allegedly suggestive
identification because Walker's identification “did not reach the juBappiano v. City of N.Y.
No. 01-cv-2476-SLT-SMG, 2015 WL 94190,*48 (E.D.N.Y. Jan. 7, 2015) (citingahrey v.
Coffey 221 F.3d 342, 348 (2d Cir. 200@&¥f'd, 640 F. App’x 115 (2d Cir. 2016g¢ert. denied
sub nom. Fappiano v. City of N.Y., N.¥37 S. Ct. 341 (2016). Because a constitutional
violation only occurs if the fabricated evidenceuks in a deprivation of liberty, this claim is
dismissed.
4. Levon Melvin and Rodney Harris
During the investigation, befotbe plaintiff was arrested or even a suspect, a woman
called the 101st Precinct and claimed gtet overheard two men—Ilater identified as Levon
Melvin and Rodney Harris—admit to killing Jam&lbott. Detectives pubgether separate
photographic arrays with both men’s photographd, showed them to Andrew Carter and Linda

Sanchez, neither of whom identified Melvintéarris. The plaintiff faults the defendants’

L A component of the plaintiff's claim is that Detecti@édlen improperly added the notation “Statement made by
def while being asked his pedigree — spontaneous & unsolicited” to his memo book, éutrse was not
suppressed; both versions of the notebook were turned over to defense counsel, wierusedross-
examination.
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investigation of the callnd of Harris and Melvin, and say®yhdenied him a fair trial by lying
about their attempts to find the caller dndfailing to question Melvin or Harris.

In order to prevail on a claim that law erdement denied the plaintiff a fair trial, the
plaintiff must establish that the detectives generated “false information likely to influence a
jury’s decision.” Fappianqg 640 F. App’x at 118. The plaintif’allegations do not satisfy that
requirement. Here, Detective Gillen recorded thedller had identified ber men as the killers;
he tracked down the photographs of these me&pgped photographic arrays, and showed them
to witnesses. He turned the information oethe prosecutors, who tarn gave it to the
plaintiff's criminal lawyer. The tacticalecision not to questiadarris and Melvin—about
whom the detective had no solid information—uat deprive the plaiiff of a fair trial.”?

ii. Alleged Brady Violations

The plaintiff also claims that he was degavof a fair trial bcause the detectives
suppresseBrady material. ABradyviolation includes three eleants: “The evidence at issue
must be favorable to the accused, either bedaissexculpatory, or because it is impeaching;
that evidence must have been suppressed tytéte, either willfullyor inadvertently; and
prejudice must have ensuedappianqg 640 F. App’x at 118 (quotingnited States v.

Rivas 377 F.3d 195, 199 (2d Cir. 2004)). The Secondullittas expressly declined to find that
“anything less than aintentionalBrady violation establishes 1983 due process claim for
damages.”Fappianqg 640 F. App’x at 118 (emphasis addet)oreover, to prove prejudice, the
plaintiff must establish that the evidence wageanal, meaning that thvidentiary suppression
undermines confidence in the outcome of the trigdldppianq 640 F. App’x at 118 (quoting

Leka v. Portuonda257 F.3d 89, 104 (2d Cir. 2001)).

2 The plaintiff's team expended considerable resourcéaddhe elusive “Anna Simons,” without success. It
was the prosecutor’s position that no such person existed.
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The plaintiff maintains that the detectiweghheld the following pieces of supposedly
exculpatory evidence: that Linda Sanchez sapthintiff on a Sunday rather than Saturday,
that on the day of the murder, she told Detec@®illen that she “didn’t see anything,” and that
she identified Terrell Lee as the person she saw with the plaintiff.

As discussed earlier, thegnhtiff seizes on testimony Sanchez gave long after the
criminal trial—testimony that appears to hdeen prompted by the plaintiff's counsel.
Moreover, as explained above, the Saturday/Sundatroversy is not significant, since Sanchez
made it clear that she made her observations otatphef the murder. In any event, there is no
evidence that the detectives, in 1994 and 199% phaof that Sanchez saw the plaintiff on a
Sunday, and intentionally withhe&Vidence that evidence. dlplaintiff’'s claim that the
detectives withheld this information does not survive summary judgthent.

The plaintiff has not demonstrated that temaining allegedlguppressed evidence—
that Sanchez told canvassing detectives thatdildn’t see anything,” and that she identified
Terrell Lee as the person withetiplaintiff—was material. As $&hez explained at the hearing,
she initially said that she did not see anything because gudimat she did not know that Abbott
had been murdered; she learned about the maftigrthe detectives left the supermarkefs
for Terrell Lee, even if Sanchez had identifieah las the plaintiff’s companion, it is difficult to

see how that would have beleelpful to the plaintiff.

3 One piece of “evidence” upon which thiaintiff relies—the opinion of RogéRuben, proffered aan expert in
documents and handwriting—hardly warrants mentioning. @fitbt 440 hearing, plaintiff's counsel asserted that
his “expert,” who did not testify, reviewed a copy of 8aive Gillen’s lineup report, and noticed some dots near the
word “Saturday,” which in his view could have been the result of someone whiting outl anebinserting

“Saturday.” (440 Tr. 966:10-68:10.) The expert acknowledged that the dot could have been “arkrashama

result of generations of photocopying.” (Report of Roger Rubin, Pl.'s Ex. S (ECF No. 169 at ECFoPagE)N
Apparently, the expert could not state anything with a reasonable degree of scientific certainty. 444®F17.)

74 Sanchez also testified at the trial that she leaabedt the murder after the detectives left the store.
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Accordingly, the defendants’ motion to dismiss the plaintiff's fair trial claims related to

the BradyallegedBradyviolation are dismissed as a matter of law.
1.  Fourteenth Amendment Due Process Claims

A Fourteenth Amendment substantive due psscclaim is not cognizable where a more
specific constitutional provision is directly applicabllackson ex rel. Jackson v. Suffolk C8y.
F. Supp. 3d 386, 399 (E.D.N.Y. 2015) (citatiamsitted). Because the Fourth Amendment
provides the basis for a Section 1983 claim prechan an allegedly malicious prosecution, the
plaintiff cannot state a substantive due procémsn against the defendants for that cond&ee
id.; Murphy v. Lynn118 F.3d 938, 944 (2d Cir. 1997) (plai's malicious prosecution claim
arises under the Fourth Amendmenthea than the due process clauseg also Manuel v. City
of Joliet, Ill,, 137 S. Ct. 911, 920 (2017) (“the Fourth Amendment governs a claim for unlawful
pretrial detention even beyond the start of legal @®ge In light of the &ct that thd-ourteenth
Amendment Due Process claim is duplicative efphaintiff’'s maliciougprosecution claim, his
Due Process claim is dismissed.

V.  Intentional Infliction of Emotional Distress Claim

The plaintiff's state law claim for intemtnal infliction of emotional distress does not
survive summary judgment. In the first place, there is no genuine issue of material fact that the
detectives’ conduct was “@eme and outrageousBender v. City of N.Y78 F.3d 787, 790 (2d
Cir. 1996). Additionally, New York law precludasclaim for intentional infliction of emotional
distress if the conduct underlyingetblaim falls within the purviewf traditional tat liability.
Sankar v. City of N.Y867 F. Supp. 2d 297, 314 (E.D.N.Y. 2012). Because the plaintiff's

intentional infliction of emotional distrestaim is “subsumed” by his state law malicious
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prosecution claim, summajpydgment is granted on the plaifig claim for intentional infliction
of emotional distressSee id.
V. Qualified Immunity

The doctrine of qualified immunity shields lamforcement officials from civil liability
if their “conduct does natiolate clearly established statutanyconstitutional rights of which a
reasonable person would have knowHhlarlow v. Fitzgerald 457 U.S. 800, 818 (1982). The
Second Circuit has ruled that quedd immunity is justified in pa by the risk that “fear of
personal monetary liability and harassing litigatwill unduly inhibit officials in the discharge
of their duties.” McClellan v. Smith439 F.3d 137, 147 (2d Cir. 2006).

Arresting officers are entitled to qualifi@@munity on malicious prosecution claims if
their “conduct does not violateedrly established statutory constitutional rghts of which a
reasonable person would have known,” or because ‘objectively reasonable’ for [them] to
believe that [their] actions were lawfatl the time of the challenged acBetts v. Shearmair51
F.3d 78, 82—-83 (2d Cir. 2014). “The issue of ‘mrableness’ for purposes of probable cause is
distinct from the issue of ‘reasonablesider purposes of qualified immunity.Weiner v.
McKeefery 90 F. Supp. 3d 17, 38 (E.D.N.Y. 20159)he Second Circuit has set out this
standard, which is referred to asgaable probable cause,” as follows:

Arguable probable cause exists when a reasonable police officer in the same

circumstances and possessing the samwe/liedige as the officer in questicould have

reasonably believed that probabbause existed in the light of well established law. [l]tis

inevitable that law enforcement officialsliwn some cases reasonably but mistakenly

conclude that probable causeigsent, and we have indiedtthat in such cases those

officials—like other officials who act in wa they reasonably believe to be lawful—

should not be held personally liable.

Cerrone v. Brown246 F.3d 194, 202—-03 (2d Cir. 2001) (emphasis in original) (internal

guotation marks and citations omitted). At sumyrjadgment, a police officer is entitled to
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qualified immunity if theundisputed facts and all permissibléemences favorable to the plaintiff
establish that officers of “reasonable catgmce could disagree” on whether probable cause
existed. McClellan v. Smith439 F.3d 137, 148 (2d Cir. 2006).

At a minimum, even if Detectives Solomeno and Gillen had some doubts as to the
accuracy of Carter’s lineup idecation, or as to Sanchezéssertion that the plaintiff
threatened her, they would be protected bylifigeé immunity, because Carter and Sanchez’s
identifications provided at leagtguable probable cause to bedighat the prosecution against
the plaintiff would result in convictionO’Brien, 2013 WL 1234966, at *11.

VI.  Monédl Claims Against the City

The plaintiff sets out two claims against theéyGif New York. Firstthe plaintiff asserts
that the Queens County District Attorney’s ©fihad a policy or practice of failing to provide
witness protection information to defense cain$Second, the plaifiticontends that the
Queens County District Attorney@ffice had a praate of not discipliningssistant district
attorneys for improper summation remarks. @h&endants move for judgent on the pleadings
on the grounds that the plaifittannot state a claifor municipal liability for conduct by the
District Attorney’s Office’®

Municipalities may be sued directly umdgection 1983 for constitutional deprivations
caused by a “governmental custom, polmyusage of the municipality.Jones v. Town of E.
Haven 691 F.3d 72, 80 (2d Cir. 2012). “Absent sactustom, policy, or usage, a municipality
cannot be held liable onraspondeat superidvasis for the torof its employee.”ld. Unless the

plaintiff demonstrates that hi®nstitutional rights were violatl by “persons for whose conduct

75 Discovery orMonell liability has been stayed, and there has been no discovery on the question of the existence of
a policy or practice that caused the plaintiff to be deprived of a constitutional right. Thus, the defendant cannot
move for summary judgment on this issi@eefFed. R. Civ. P. 56(d).
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the municipality can be responsible, thereadasis for holding the municipality liableAskins
v. Doe No. 1727 F.3d 248, 253 (2d Cir. 2013).
A. City of New York asa Defendant

Under New York law, the City cannot bable for the Queens County District
Attorney’s Office’s decisionsegarding prosecutiorRinaud v. Cty. of Suffall62 F.3d 1139,
1153 n.14 (2d Cir. 1995) (finding no murpel liability for acts of anssistant district attorney if
not related to the management of the ofbcarising from a long history of negligent
disciplinary practices). This lsecause “[w]hen prosecng a criminal matte district attorney
in New York State, acting in a quasi-judic@pacity, represents the State” and not the
municipality. Baez v. Henness§53 F.2d 73, 77 (2d Cir. 1988ge also Miller v. Cty. of
Nassay 467 F. Supp. 2d 308, 316 (E.D.N.Y. 200dgéPbargaining is intertwined with
prosecutorial decisions regardipgpsecution and trial. As asét, the County cannot be held
liable for a plea bargaining poli©f the District Attorney.”);Jones v. City of N.Y988 F. Supp.
2d 305, 314 (E.D.N.Y. 2013) (“Whil¢he City is a properly namedterested party, it is not
itself liable for the conduct of the district attornayfailing to properly tain his assistants with
respect to specific aspects of prosecuting criminals.”).

By contrast, a district attorney acts as neipal policymaker when he or she “acts as the
manager of the district attorney’s officePinaud 52 F.3d at 1153 n.1¥Valker v. City of N.Y.
974 F.2d 293, 301 (2d Cir. 1992ke also Jone988 F. Supp. 2d at 316 (“With respect to
building management, maintenance decisiondjsmrimination against employees, for example,
the district attorney can bemsidered a municipal actor.”).

To the extent that the plaintiff asserts ttiegt alleged practices of the District Attorney

are administrative in nature, and not relatetdisoprosecutorial funain, his argument fails; the
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Supreme Court ivan de Kamp v. Goldsteib55 U.S. 335 (2009), held that matters of
supervision and training related to the proseics basic trial advocacy responsibilities are
prosecutorial, not administrativé.Van de Kamp555 U.S. at 345-48. Specifically,\#fan de
Kamp the plaintiff asserted th#te district attorney’s officenanagement failed to train and
supervise their line prosecutors on the disclosfiitmpeachment material to defendants, and
failed to implement a systeta access that informationd. at 344. The Court held that these
responsibilities are distoh from “administrative duties conceng . . . workplace hiring, payroll
administration, the maintenance dfygical facilities, and the like.1d. Further, the Court
reasoned that the supervisory liability claims hinged upon underlying misconduct by the line
prosecutors, who were entitled to absolute immuriidy.

In light of the Suprem Court’s decision ivan de Kampacts taken in connection with a
prosecutor’s “basic trial advocacy and prosecutorial duties—inclihady decisions—should .
. . be treated as ‘prosecutorial conductldnes v. City of N.Y988 F. Supp. 2d 305, 317
(E.D.N.Y. 2013);see also Norton v. Town of Brookhay88 F. Supp. 3d 215, 244 (E.D.N.Y.),
on reconsideratiofi’ 47 F. Supp. 3d 152 (E.D.N.Y. 201&calpi v. Town of E. FishkjlNo. 14-
cv-2126-KMK, 2016 WL 858955, at *6 n.7 (S.D.N.Y. Feb. 29, 2016) (“courts in the Second

Circuit have routinely held tha municipality cannot be helidble for a district attorney’s

6 The Supreme Cotis decision invan de Kamglid not, as the defendants suggest, remove municipal liability for
the managerial policies of a courdigtrict attorney’s office.See Norton v. Town of Is|ipo. 04-cv-3079-NGG-
WDW, 2009 WL 804702, at *28 (E.D.N.Y. Mar. 27, 20@Section 1983 liability extends to a municipality where a
county District Attorney’s Office failed to supervise or traingy’d in part on other ground878 F. App’x 85 (2d

Cir. 2010);see also Connick v. Thomps&®3 U.S. 51, 71 (2011) (policymaker for the district attorney’s office was
not liable for failing to train prosecutors to av@dadyviolations because plaintiff did not prove a pattern of similar
violations). Insteadyan de Kamgheld that in cases alleging failurettain and properly supervise, supervisory
prosecutors were entitled to absolute immunifan de Kamp555 U.S. at 345-48.

70n reconsideration, the Honorable Arthur Spatt ratestthe declaratory judgment claim for municipal liability
against the County because the Honorable Nicholas Garaudiselated case, held that the alleged policy or
custom addressed the interlocking relationship between two tiers of government, and thusimissatt®, rather
than prosecutorialNorton v. Town of BrookhaveaA7 F. Supp. 3d 152, 162 (E.D.N.Y. 2014). For that reason,
Judge Spatt concluded that ttlenell claim could proceed against the municipalitg.
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prosecutorial decisions”appeal dismisse@une 3, 2016 Dettelis v. Cty. of Cattarauguslo.
14-cv-1096A-SR, 2016 WL 1729554 ,*& (W.D.N.Y. Mar. 31, 2016):eport and
recommendation adopteto. 14-cv-1096-A, 2016 WL 1728771 (W.D.N.Y. Apr. 29, 201%);
Norton v. Town of IslipNo. 04-cv-3079-NGG-WDW, 2009 WL 804702, at *25-27 (E.D.N.Y.
Mar. 27, 2009)rev’d in part on other grounds878 F. App’x 85 (2d Cir. 2010).

Here, the plaintiff raises two challenges tisclosure of the benefits offered to
witnesses as part of protectitige witnesses, and appropri&i@ning on summation comments.
Both are inextricably linked to prosecuting agnal matter. Because the conduct about which
the plaintiff complains was prosecutorial, the QGitfNew York is not the proper defendant.
Accordingly, theMonell claims against the City are dismissed as a matter of law.

B. Failureof Proof of Underlying Constitutional Violation

Even if the City were the proper datiant for purposes of the plaintifigonell claims,
the claims could not survive summary judgmertduse the plaintiff has nestablished that the
prosecutor withheld details abdsanchez’s relocation, or thée prosecutor's comments in
summation deprived the plaintiff a constitutional right.

Liability under Section 1983 ags when a municipality cresad a custom or policy that
violated a plaintiff's constitutionally protectedyhts, and pursuant to that practice, a municipal
actor tortiously injured the plaintiffAsking 727 F.3d at 253Monell did not craft an
independent cause of action under which a pfamty bring suit over a governmental practice,
“regardless of whether he suféel the infliction of a tort resulting from the policyld.
Consequently, in order for the plaintiff to prdvan his claims against the municipality, he must

demonstrate that there is a triable questiontwdther his constitutional rights were violated.
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i. Disclosure of Witness Protection Information

As discussed above, a trBeadyclaim has three components: “The evidence at issue
must be favorable to the accused, . . . that ecglenust have been suppressed by the State, . . .
and prejudice must have ensue®dventud v. City of N.Y750 F.3d 121, 133 (2d Cir. 2014)
(citation omitted). In order tprove prejudice, the gintiff must establish that the evidence was
material; in other words, th@aintiff must demonstrate &l the “evidentiary suppression
undermines confidence in the outcome of the tridldppianqg 640 F. App’x at 118. However,
“materiality does not depend on factual innocetee rather what would have been proven
absent the violation.’Poventud 750 F.3d at 134.

The plaintiff contends that psecutors promised Sanchez “thousands of dollars in direct
payments, free housing for an indefinite period] assistance relocating to subsidized housing,”
and then withheld this information from th&intiff's criminal defense attorney. This
characterization distorts the record evidence.

Before Linda Sanchez testified at the tribk prosecutor adviséke court and counsel
that the District Attorney’s Office was “relocaffhSanchez because of the plaintiff's threats.
Sanchez testified that she received $50 from the Queensydaistrict Attorney’s Office
before appearing in court, that she was sbld would get $50 morand that she received $25
per day. She agreed that she was stpgivernight in a “iiferent location,”® but did not explain

that the Queen’s District Attney’s Office had also paid fder hotel. In summation, the

8 There was no testimony that Sanchez was in a witness protection program or that she was moved because of the
plaintiff's threats. Any criminal defense lawyer would have objected that such evidence wdg prdpidicial.

Penick 144 F. Supp. 2d at 157 (defense counsel might reasonably have concluded that the valueuofi¢h¢ arg

that the witness invented her story “was far outweighed by the prejudice of opening thetdetimiony regarding

the reason for protective custody.”)
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plaintiff’'s defense counsel argued that she wdsrexlible because she only testified that the
plaintiff had threatened her inder to receive assistance from istrict Attorney’s Office.

There is no evidence that the prosecutor lvatth any information about what his office
was doing for Sanchez. He told counsel thatistrict Attorney’s Office was relocating her,
which obviously implied that the Office wasywag for her lodging, and that she was being
given a daily expense allowance. Sanchez testified about these payments, and was cross-
examined about them. To the extent thatQistrict Attorney’s Offce continued to assist
Sanchez with relocation expenses—the firshth’s rent, security, or brokerage fee—these
benefits did not arise unglfter the plaintiff's trial, and did not affect the trial itsefPenick v.
Filion, 144 F. Supp. 2d 145, 157 (E.D.N.Y. 200dyidence cited as part of tBeadyclaim that
did not arise until after the trial “would havedhao effect on the trial itself.”). Under the
circumstances, there was Boady violation, and the plaintiff wasot denied a fair trial.

ii. Summation Remarks

The plaintiff maintains not only that AD&uy’s comments in summation deprived him
of a fair trial, but that the Queen’s Countysbict Attorney’s Officehad a policy of ignoring
prosecutorial misconduct in summation, and thay flailed to train and discipline prosecutors
that crossed the line in summation. Howeveg,ghaintiff cannot establisthat the prosecutor’s
summation deprived him of a constitutional rigirid thus, the summation cannot form the basis
of aMonell claim.

A person is deprived of a fair trial only &mong other things, there was a constitutional
violation, which was “likely tanfluence a jury’s decision.Jovanovi¢ 486 F. App’x at 152.

The plaintiff isolates passages fré&xDA Guy’s summation, which he claims were

prejudicial or inflammatory. These include:résponses to defense counsel’s attacks on Linda
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Sanchez’s credibility; 2) commes on Andrew Carter’s testony; 3) arguments undercutting
the plaintiff's alibi; 4) commerston Veronica Walker’s testimongnd 5) certain rhetorical
flourishes.

A “court must consider remarks in a sumroatin their entirety, not in isolation.”
Guzman v. Jgy803 F.R.D. 186, 194 (S.D.N.Y. 2014). Thidecause isolated statements made
by prosecutors in their summations, “even if siaghy improper, do notecessarily exceed ‘the
broad range of rhetorical commeatiowed in closing arguments.’Jones v. PooleNo. 06-cv-

15, 2008 WL 2828836, at *8 (W.D.N.Y. July 21, 2008) (quotitayper v. Kelly,704 F. Supp.
375, 379 (S.D.N.Y. 1989)ev’d on other ground9916 F.2d 54 (1990)). In this case, the
prosecutor’s comments were garden vargmnmation comments, almost none of which
prompted any objection. Thus, the prosecutossee that the critical issue in the case was
identification; he also responded to defens@nsel’'s arguments aboGarter’s identification,
the alibi, and the timing of the murder.

Even if the prosecutor’s rema were improper—and | do not find that they were—the
plaintiff must establish that ¢halleged violation wa$ikely to influence a jury’s decision.”
Jovanovi¢ 486 F. App’x at 152. The plaintiff's gmment that the summation included “more
than a dozen” misleading and inflammatory coents—that were not responsive to the defense
summation, and deprived Bellamy of a fair trial—is “seriously undercut” by counsel’s “failures
to lodge a contemporaneous objection” and igerthe issue on appealin the plaintiff's
habeas petitionGuzman 303 F.R.D. at 195. Significantlihe plaintiff's defense lawyer
registered only one objection—to the prosecutarigument that the plaintiff crafted an alibi to
cover the time of the murder. There was nothimgroper about this argument. In any event,

the judge, whose instructions the jury is preed to have followed, gave comprehensive
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instructions—on the burden pfoof, including the prosecuts burden to disprove the
plaintiff's alibi, and that the parties’ commts in summation were not evidence. Under the
circumstances, the plaintiff has not establisheviolation of his anstitutional rights.
CONCLUSION

For the foregoing reasons, the defendants’ motion for summary judgment is granted in its
entirety, and the claims against thdiindual defendants are dismissed. Tenell claims
against the City of New York are dismissed asadter of law. Thus, the action is dismissed in
its entirety.

SO ORDERED.

/s/ Ann M. Donnelly

Ann M. Donnelly
United States District Judge

Dated: Brooklyn, New York
May 17, 2017
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