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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK

CHRISTOPHER D’ARPAJOSUE JOEL
PUJOLSVASQUEZ, DESMOND
MITCHELL, EDGAR PADILLA, individually
and on behalf of all other persons similarly
situated®

Plaintiffs, MEMORANDUM
AND ORDER

- Versus - 122V-1120

RUNWAY TOWING CORP.;RUNWAY
TOWING & RECOVERY CORRB.CYNTHIA
PRITSINEVELOS CHRIS
PRITSINEVELOS JOHN DOES # 110; XYZ
CORPORATIONS # 410, jointly and
severally

Defendans.

APPEARANCES:

GARY ROSEN LAW FIRM, P.C.
1010 Northern Boulevard, Suite 322
Great Neck, New York 11021

By: Gary Rosen
Attorneysfor Plaintiffs

MARGOLIN & PIERCE, LLP

111 West 57th Street

New York, New York 10019
By:  Philip Pierce

Attorneys for Defendants

! The original complaint named only Christopher D’Arpa dodue Joel Pujolgasquez as
plaintiffs. The first and second amended complaints added Desmond Matetiétdgar Padilla as named
plaintiffs, but it appears that counsel for plaintiffs did not add Mitchell addI®as parties to the action via ECF
when he filed these complaints. Accordingly, the Clerk is directed to add Mitte:Padillaas plaintiffs in this
action.
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JOHN GLEESON, United States District Judge:

Christopher D’ArpaJosue Joel Pujolgasquez Desmond MitchellEdgar
Padillg and fifteen optn plaintiffs® (collectively, “Plaintiffs”) bring thisputative class and
collective action pursuant to the Fair Labor Standards Act (“FLSA”) and New York LLavor
(“NYLL") against Runway Towing Corp., Cynthia Pritsinevelos, Chris Pritgates, and
various unnamed individuals and corporati(dlectively, “Defendants”jo, inter alia, recover
hourly, overtime, and spread of hours wages allegedly due to’timintiffs move forpartial
summary judgment pursuant to Federal Rule of Civil Procedure (“Fed. R. Civ. P.") 56,
collective certificationpursuant to the FLSAgnd class ceriifation pursuant to Fed. R. Civ. P.
23(a) and b(3) Defendants crossiove forpartialsummary judgmertt For the reasons stated

below, both motions are granted in part and denied in part.

2 The names of these et plaintiffs are Anthony Alicia, Jeremy Bennett, Manuel Carpintero,

Vernon Dann, Victor Fallas, Bryan Gales, Jeffrey Kimbrough, Donnie Mack, Nedim Adam Mergen, Mariano
Perez, Jr., Pastor Rivera, Jose Rodriguez, Ricardo Sanabria, Jacqueliren8Hawmtole Williams.

In their papers, Plaintiffs concede that none of the Plaintiffs ever wéoké&linwayTowing &
Recover Corp Pls.” Rule 56.1 1 191. Accordinglyetebydismiss this named defendant frore #ttion.

Plaintiffs style their motion as one for summary judgment on all claintd,dmnstrue it as a
motion for partial summary judgmentiasloes not address the breach of contract claim pled in their second
amended complairand it does not purport to address certain damages.issues

° Like Plaintiffs, Defendants style their motion as one for summatgment on all claims, btie
motionfailsto address all of Plaintiffs’ claims. Thus, | also construe their m@tsoone for partial summary
judgment. Defendants have submitted their erostion for partial summary judgment without requesting a pre
motion conference for permission to fdach motion in contravention of my Individual Motion Practices and Rules.
Despite this procedural aberration, | will consider both motions for suynjudgment.
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BACKGROUND
A.  Factual Backgrounl
1. The Parties
a. Runway Towing Corp. (“Runway”)
Runway Towing Corp(“Runway”) is aNew York corporation formed on May 6,
2004. Pls.” Rule 56.1 1 20Rosen Decl. Ex. 3A\YS Dep't of State Entity Information)
Runway operates a fleet of eighteen tow truciefs’ Rule 56.17 3. Runway has a permit,

issued by the New York City Police Department, to provadel service on the Belt Parkway

6 Both parties have submitted Rule 56.1 statements and responses to egsisattementthat fail

to meet the requirements of Local Rule 56.1. Both Rule 56.1 statemerfectnial assertions with legal argument.
Plaintiffs’ Rule 56.1 statement is highly disorganized, borderinghaote. It also repeats the same factual
assertions again and again (with the same citations to the record). @agemesponse to Plaintiffs’ Rule 56.1
statement does not include correspondingly numbered paragraphs respondafgriorebered paragraph in
Plaintiffs’ Rule 56.1 statement. It also consistefdiis to cite to admissible evidence in controverting a factual
assertion contained in Plaintiffs’ Rule 56.1 statement. The factst &gth in this memorandum and order, are
taken from those assertions contained in the Rule 56.1 statements that witmpbcal Rule 56.1, as well as other
documentary evidence submitted by the parties. Unless otherwise netéattshset forth below are
uncontroverted.

Plaintiffs dispute this fact (as well as others in Defendant® Bél1 Statement) on theogind
that the cited evidencea declaration by Chris Pritsineveless invalid because it fails to comply with 28 U.S.C. §
1746. Pls.’ Resp. Rule 56.1 § 3. 28 U.S.C. § 1746 provides:

Wherever, under any law of the United States or under any ruldatiegu

order, or requirement made pursuant to law, any matter is requiredattper

to be supported, evidenced, established, or proved by the sworn declaration, . .
in writing of the person making the same . . . , such matter may,ikétforce
andeffect, be supported, evidenced, established, or proved by the unsworn
declaration, certificate, verification, or statement, in writing of sieaksqn

which is subscribedybhim, as true under penalty perjury, and dated, in
substantially the followindgorm:

(2) If executed within the United States . . . : “ declare (or certify, weuif
state) under penalty of perjury that the foregoing is true and correct.tEdenu
(date). (Signature)”.

Plaintiffs take issue with Chris Pritsinevels®eclaration because it fails to include the exact
language “I declare (or certify, verify, or state) under penalty of petfat the foregoing is true and correct.
Executed on (date). (Signature).” Plaintiffs’ argumempetty and without merit. Thirst line of the Declaration
reads “Chris Pritsinevelos hereby declares under penalty of perjusiaasst” Furthermore, the declaration is
signed and dated. Accordingly, the Declaration complies with 28 U.S.21& Which requiresnly that sworn
declarations provide “in substantially the following form” the largguprovided in the statute.
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(Gowanus Expressway to Rockaway Parkwa@/s. Rule 56.1 f 198Rosen Decl. Ex. 27
(Permit). This permitauthorizes Runway to patrol the Belt Parkway for disabled vehiBliss.
Rule 56.1 1 199Rosen Decl. Ex. 2BArterial Towing Proposal)Runway is registered with the
United States Department of Transportation (“DOT”) and has been issueddbQification
Number 14723479. PIs.’ Rule 56.1  218; Defs.” Resp. Rule 56.1 { 12. Rgemeratsover
$500,000 a year in revenue. Pls.’ Rule 56.1  215.
b. Cynthia and Chris Pritsinevelos
Cynthia Pritsinevelos is the Presidend a shareholdef Runway. Pls.Rule
56.1 1186, 190. She holds a Bachelor’'s Degree from Hofstra University in Banking and Finance
and a Master's Degree from Drexel University in Banking and Fin&nltk. {1 8990. As
President of Runway, she is responsibleofice management arghyroll for the company.ld.
11 88, 186.Chris Pritsineveloss Cynthia Pritsinevelos’s lsband ands the Operations
Manager for Runwayld. 1 87, 188. He was also a shareholder of Runway from May 6, 2004
to January 1, 2008, at which point he transferred his shares to hidavife189. Both Cythia
and Chris Pritsinevelos hold the powehtre and fire employeedd. 11226-228 Rosen Decl.
Ex. 4, at 10:18-19 (Chris Pritsinevelos Dep.).
C. Plaintiffs
Defendantemployed D’Arpa as a tow truck driver and to patrol the Belt Parkway
for disabled vehicleBom approximatehApril 10, 2010 and January 30, 2012. PIs.’ Rule 56.1

9; Rosen Decl. Ex. 5 {/5{D’Arpa Decl). Defendants dispute that Runway employed D’Arpa,

8 Defendantgpurport todispute this fact on theovelground “that the deposition from which these

extracts were taken speaks for itself.” Defs.” Régge 56.1 { 6.Such a statemefils to establishany dispute. In
the cited portions of the deposition, Pritsinevelos clearly testifies to oigdirese two degrees. Rosen Decl. Ex. 3,
at 5:2225, 100:12101:8 (Cynthia Pritsinevelos Dep.). To the extent that DefendantgeliBfaintiffs’ citation to
deposition testimony, such testimony is the type of “familiar recamal[] commonly relied upon” by parties as
support for their factual assertions. Fed. R. Civ. P. 56 Advisory GienNotes, 200 Amendments, Subdivision

(c).
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describing him instead as “a commissioned salesman.” Defs.” Resp. Rule 56.1 § &o Tbey
however, appear to dispute that D’Arpa performed towing and patrolling serideariway,
whether as an employee or independent contractor.

Defendant&mgdoyed Pujols-Vasquez as a tow truck driver from approximately
May 11, 2010 to September 5, 2011. Pls.’ Rule %611, Rosen Decl. Ex. 111156 (Pujols-
Vasquez Dec). Theyemployed Mitchell as a tow truck driver from approximatsbyil 20,
2010 to December 30, 2011. PlIs.” Rule 56.1 1 12; Rosen Decl. Ex. 8 (Mitshell Decl.).
Theyemployed Padilla as a tow truck driver from approximately June 2, 2011 to December 12,
2011. PIs.” Rule 56.1 1 13; Rosen Decl. Ex. 13 #f(Badilla Del.). Thirteen of the fifteen
optdin plaintiffs — Alicia, Bennett, Carpintero, Dann, Gonzales, Kimbrough, Mack, Mergen,
Perez Rivera, Rodriguez, Sanabria, Williams — also worked as tow truck drivers for Ratwa
various points between 2006 and 2011. Pls.’ Rule 56.1 1 1B&f&ndantemployed Fallas
as a dispatcher from approximat€ygtober 3, 2010 to September 21, 20I®.917; Rosen
Decl. Ex. 7 11 % (Fallas Dec). Theyemployed Shao as a secretary and office assistant from
approximatelyAugust27, 2007 to September 13, 2012. PIs.’ Rule 56.1 § 28; Rosen Decl. Ex. 17
19 56 (Shao Del.).

2. Runway’sOvertimeCompensation of Employees

Runway did not pay overtime based on a forty-hour week. Pls.” Rule 56.1 § 97.
Rather, it paid overtime only if an individual worked more than twelve hours in onddid.
98. Cynthia Pritsinevelos believed the towing industry was required to pay overtime to

employee®nly if they worked over twelve hours peryddd. § 94. Runway’s rate of pay for



overtime was not one and ohalf timesthe regular rate, buather wasb10 per hour.ld. 1
100, 105. Runway did not pay spreadhofirs wages. Id.  120.
Each of the Rintiffs worked over forty hours ia week forDefendantand was
not paid one and one-half of his or her hourly rate for each hour worked over forty*hadrs.
11 5266. Each of thelRintiffs alsoworked more than ten hours in one day for Defendants on
more than one occasion. PIs.’ Rule 5813350; Rosen Decl. Ex. 17 § 25 (Shao Decl.).
Defendantgaid D’Arpa, Pujols-Vasquez, Mitchell, and Padilla between $100 and $120 per day
for a twelvehour dayjd. 1Y 7172, 74, 78, and paid Alicia, Bennett, Carpintero, Dann,
Gonzales, Kimbrough, Mack, Mergen, Rivera, Rodriguez, Sanabria, and Williams h&9ge
and $120 per day for a twelve-hour day, 11 6770, 73, 75-77, 79-82Defendantsariously
paid Fallas $40, $90, $100, and $120 per day for a twelve-houldidyy83. Thepaid Perez
between $10 and $12 per hoigk, § 84, and Shao between $9 and $15 per thufq 8485.
Defendantslid not provide wage statememdstheiremployees.ld. { 211. They
issued W-2s tthe employees thesompensatelly check, but not to thos®mpensated in chs
Id. 122. Defendants issued W-2s to some employees and 1099s to others. Rosen Decl. Ex. 3,

at 172: 4-22 (Cynthia Pritsinevelos Dep.).

9 Defendants dispute these facts on the ground “that the depositionvfiich these extracts were

taken speaks for itself” and that defendants are exempt from FLSA overtiuienegnts pursuant to 29 U.S.C. §
213(b)(1). Defs.” Resp. Rule 56.1 1 6. The latter statement is a legal argumtefiailthto controvert a factual
assertion. With respect to the former argument, the cited portions aéplosition support these factual assertions.
Rosen Decl. Ex. 3, at 13:41:19, 15:2516:3, 52:2453:4 (Cynthia Pritsinevelos Dep.). Accordingly, | deem these
facts admitted for purposes of this motion.

Defendants dispute these facts “upon the ground that the individualdl under the exemption
from FLSA overtime regirements provided by 29 U.S.C. § 213(b)(1),” citing to their emogton for partial
summary judgment. Defs.” Resp. Rule 56.1 § 5. As noted ab@vstatement is a legal argument that fails to
controvert a factual assertion. Accordingly, | deens¢hfacts admitted for purposes of this motion.

1 Defendants dispute these facts on the ground that they are irrelevantéaséh Defs.’ Resp. Rule
56.1 11 6, 11. The facts related to the issuance of wage statement2arat&\felevant to the documtation of
compensation paid to Plaintiffs and are therefore relevant to the issisadse. Defendants cite to no admissible
evidence to controvert these facts and they are accordingly deemed admitteggdsep of this motion.

6



B. Procedural History

Plaintiffs filed their complaint on March 7, 2015eeCompl., ECF No. 1.
Defendants filed their answer on April 4, 2012eeAnswer, ECF No. 7 Plaintiffs filed an
amended complaint on April 8, 2013eelst Am. Compl., ECF No. 9. Defendants filed their
answerto the amended complaioh April 19, 2012.SeeAm. Answer, ECF No. 11Plaintiffs
filed a second amended complaint on March 7, 2618ee2d Am. Compl., ECF No. 92.

On June 26, 2012 the Court approaestipulationagreeingo the conditional
certification ofa collectve action. Order, June 26, 2012. On July 13, 2012 the Court approved
the proposed notice of collective action. Order, ECF No. 16. Fifteen individuals subsequentl
consented to opt-ito this actiom> SeeConsents to Joinder, ECF Nos. 24, 35, 36, 39, 40, 41,
42,43, 47, 48, 49, 52, 53, 61, 63.

The parties completed discoveyy March 22, 2013. Minute Entry, Mar. 7, 2013.
Plaintiffs filed their motion for partial summary judgment, collective certification,ciasb
certification onApril 14, 2013. SeeMot. Summ. J., ECF No. 118. The motion seeks summary
judgment on the following claims: (1) FLSA claims for overtime, minimum wage, and
retaliation, and (2) NYLL claims for overtime, minimum wage, sprefadeurs, unlawful
deductions, and failure to provide notice. Defensgléifed a crossmotion forpartial summary
judgment on May 17, 20135eeCrossMot. Summ. J., ECF No. 121. The motion seeks
summary judgment on Plaintiffs’ overtime and minimum welgéans pursuant to the FLSA.

heard oral argument on June 12, 2013.

12 The Court deemed the answer to the first amended complaint sufficienvéoas the answer to

the second amended complaint. Minute Entry, Mar. 7, 2013.

13 Defendants claim that one of the named plaintiffs (Josue Joel Pigstpiez) and two of the opt
in plaintiffs (Jose Rodriguez and Victor Fallas) have opted out of thamadin a Memorandum and Order dated
December 5, 2012, Magistrate Judge Reyes granted Plaintiffs’ nfotian order prohibiting any plaintiff from
withdrawing from this action without court approval following atiass hearing. Mem. & Order, Dec. 5, 2012,
ECF No. 74. Neither party has moved for a fairness hearing. AccordifgblsVasquez, Rodriguez, and Fallas
remain plaintiffs in this action.



DISCUSSION
A. Summary Judgment Standard

A court may grant summary judgment where “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). A fact is “material” if its resolution “might affeetantcome of
the suit under the governing lawAnderson v. Liberty Lobby, Ine77 U.S. 242, 248 (1986). A
dispute is “genuine” when “the evidence is such that a reasonable jury coutdaretndict for
the nonmoving party.1d. In determining whéiter there are genuine disputes of material fact,
the court must “resolve all ambiguities and draw all permissible factual inferenfaavor of the
party against whom summary judgment is sougheftry v. Ashcroft336 F.3d 128, 137 (2d Cir.
2003).

B. The Fair Labor Standards AqtFLSA”")

Congress enacted the FLSA in 193@liminate “labor conditions detrimental to
the maintenancef the minimum standard of living necessary for health, efficiency, and general
well-being of workers,29 U.S.C. § 202(a), and to “guarantee [ | compensation for all work or
employment engaged in by employees covered by the Aetrinessee Coal, Iron & Railroad
Company v. Muscoda Local No. 1321 U.S. 590, 602 (1944).shAoart of that efforthe Act
imposes numerousvage and hour” requirements, including establishing a minimugevead
requiring overtime pay, both of which are at issue in this case. 29 U.S.C. 88 206, 207.

1. Statute of Limitations

As a threshold mattetihe parties crossiove for summary judgment ong

appropriate statute of limitations under the FLSA. Defendants argue thabtlyedanstatute of



limitationsshould apply td?laintiffs’ FLSA claims. Plaintiffs assert that Defendants acted with
willfulness justifying the application of a thrgear $atute of limitations under the FLSA.

A plaintiff must commence suit under the FLSA within two years after the cause
of action has accrued, unless a plaintiff can demonstrate that a defendaatisrviof the Act
waswillful, in which case a thregear statute of limitations applies. 29 U.S.C. § 255. For an
employer’s actions toebwillful, the employer must have “either [known] or showed reckless
disregard for the matter of whether its conduct was prohibited by the [FLSAJLaughlinv.
Richland Shoe Cp486 U.S. 128, 133 (1988). “Courts in this Circuit have generally left the
guestion of willfulness to the trier of factRamirez v. Rifkin568 F. Supp. 2d 262, 268
(E.D.N.Y. 2008) (collecting cases).

The records rife with evidene indicating knowledge or at least reckless
disregard on the part of Defendants of their own FLSA violatidiesarly allof the Plaintiffs
testified that Defendants paid them in cash in a sealed envelope, which did notangaystub
or statement of wagesseeRosen Decl. Ex. 5 1 11 (D’Arpa Decl.); Rosen Decl. Ex. 6 1 10
(Dann Decl.) Rosen Decl. Ex. 7 11209 (Fallas Decl;)Rosen Decl. Ex. 8 1 10 (Mitchell Decl.);
Rosen Decl. Ex. 9 1 10 (Gonzal@scl.); Rosen Decl. Ex. 10 § 10 (Kimbrough Decl.); Rosen
Decl. Ex. 12 1 10 (Rodriguez Decl.); Rosen Decl. Ex. 13 T 10 (Padilla Decl.); Rosen Decl. Ex.
14 9 10 (Mack Decl.); Rosen Decl. Ex. 15 10 (Carpintero Decl.); Rosen Decl. Ex. 16 11 9-10
(Sanabria Decl.)Rosen Decl. Ex. 17 § 17 (Shao Decl.); Rosen Decl. Ex] 2819 (Williams
Decl.);Rosen Decl. Ex. 20 29 (Alicia Decl.);Rosen DeclEx. 22 1 %0 (Perez Decl.)

The recordurtherindicatesthat Defendants kept no signed receipts e$¢hcasipayments.
See, e.g.Rosen Decl. Ex. 3, at 78:3-24 (Cynthia Pritsinevelos Dep.). Moreover, Cynthia

Pritsinevelos’wn testimony indicates that this practice of cash paymwéhbut signed



receipts was a fairly regular occurrendd. at78:24-79:10 (*Q: Were you ever concerned or did
you ever think that an employee may say that they did not get paid any mone&yefek that
they worked because you did not have a signed receipt from them? A: No. Q: Why.not? A
Because you wouldn’t continue working for me if | didn’t pay you.”).
Defendants also admetd that they did not issue W-2s to all employees. Rather,
they issued W-2s only to those employees they compensated by check. Rosen Ded. Ex. 3, a
48:3-14 (CynthidPritsineveloDep.). And as discussed above, Defendants paid nearly all of the
Plaintiffs in cash. Defendants further admitted to issuing W-2s to some individuals on their
payroll and 1099s to others, but failed to explain what differentiated these individeiaighy
some were classified as employees and otieeisdependent contracthprdd. at 171:20-172:22.
This evidencesupports the inferendhat Defendants were either aware that they
were not paying thproper wages under the FLSA or actedaokless disregard for whether
their conduct was subject to the Act. Defendants, for their part, cite to no adnessilelece
controverting these factRather, they assert in conclusory fashion that “the Court should apply
the two year limitations period . . . because the defendants had a reasonaftledb¢tiey were
exempt from thé&-LSA because they were engaged in both interfaty intrastate commerce
and heir actions were not willful."Defs.” Mem. in Opp. MotSumm. J11. As discussed
below, Defendants are not exempt from the FLSA, nor does the record contain angeghialen
would permit them to reasonably believe they were exempt. This argument naiwdthgt
Defendants’ method of compensatimgarly all of thePlaintiffs in cash and their arbitrary

issuance of W2sleads me to conclude, as a matter of law, that Defendants acted wifffully.

14 Defense counsel contendatdoral argument that Cynthia Pritsinevelos was unaware of the

impropriety of paying employees off the books and not paying payroll taxesgaother thingsBut any small
business owner, much less one with a Master’s Degree in Banking andef-iwant know better.

10



Accordingly, | grant Plaintiffs’ motion for summary judgment on the statute of limitations and
find that the thregrear statute of limitations is applicable to their FLSA claims.

Several of he opt-in paintiffs’ FLSA claims are barred even under the more
generous thregear statute of limitations29 U.S.C. 8§ 256 provides that for purposes of a
collective action, a claim is deemed commenced by an individual claimant:

(a) On the @&te when the complaint is filed, if he is specifically

named as a party plaintiff in the complaamd his written
consent to become a party plaintiff is filed on such date in the
Court in which the action is brought; or

(b) if such written consent was not so filed or if his name did not so

appear — on the subsequent date on which such written consent

is filed in the court in which the action was commenced
(emphasis added). “Therefore, the statute of limitations period continues to munespiéct to
eadt potential plaintiff's collective action claim until that plaintiff fildse written consent
form.” Lee v. ABC Carpet & Hom@36 F.R.D. 193, 199 (S.D.N.Y. 2006) (citiHgffmann v.
Sbarro, Inc, 982 F. Supp. 249, 260 (S.D.N.Y. 1997) (“only by ‘optingwill the statute of
limitations on potential plaintiffs’ claims be tolled’’) In other words;[s]igned consent forms
donot relate back to the original filing date of the complairdl”

The recordndicates that several of the aptplaintiffs’ claims cannot have
accrued during the three years that preceded the filing of their writteentdoems. “A cause
of action under the FLSA accrues on the regular payday immediately fodjaae work period
for which services were rendereddamot properly compensatedDoo Nam Yang v. ACBL
Corp., 427 F. Supp. 2d 327, 337 (S.D.N.Y. 200%he following chart summarizes the dates

that these Plaintiffs filed their written consent forms and the dates of their enguibwith

Defendants

11



Name Consent Form Filing Employment with Runway

Date

Sanabria | 9/10/12, ECF No. 47 12/1/06 — 1/31/08, Rosen Decl. Ex. 16 1 5 (Sanabria
Decl.)

Kimbrough | 10/1/12, ECF No. 40 3/3/06 — 3/21/08, Rosen Decl. Ex. 10 1 5 (Kimbrough
Decl.)

Bennett 10/9/12, ECF No. 49 9/6/07 — 10/20/07, Rosen Decl. Ex. 21 1 5 (Bennett Decl.)

Carpintero | 10/10/12, ECF No. 48 1/6/06 — 12/28/06, Rosen Decl. Ex. 15 § 5 (Carpintero
Decl.)

Williams 11/13/12, ECF No. 63 4/10/09 — 9/25/09, Rosen Decl. Ex. 18 1 5 (Williams
Decl.)

Dann 11/14/12, ECF No. 61 2/24/06 — 4/2/09, Rosen Decl. Ex. 6 1 5 (Dann Decl.

Since the period during which Defendants employed thesim @aintiffs expired more than
three yeargrior to theirrespectivdiling of the written consent forg) these laintiffs’ FLSA
claimscannot have accrued during the three years that preceded the filiregoominsent forms.
Accordingly, | find the FLSA claims oBanabria, KimbrougBennett, Carpinterdyilliams,
andDannto betime-barred.

2. Motor Carrier Exemption

Defendantsnove for summary judgment on Plaintiffs’ FLSA overtime claims on
the ground that they are exempt under the matoier exemption:> Exemptions to the FLSA
are “narrowly construed against the employers seeking to assert thehe@amgbplication
limited to those establishments plainly and unmistakably within their terms and sphiteld

v. Ben Kanowsky, Inc361 U.S. 388, 392 (1960). Defendants bear the burden of proving that

15 Defendants argue that the motor carrier exemption applies to PlaiRtiff\ overtimeand

minimum wage claims. Defs.” Mem. in Supp. Crddst. Summ. J. . However, the motor carrier exemption
applies only to the FLSA'’s overtime requirements and not to the mmimage requirements. 29 U.S.C. § 213(b).
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the exemption applieBilyou v. Dutchess Beer Distributors, In800 F.3d 217, 229 (2d Cir.
2002).

Themotor arrierexemptionprovides that the FLSA’s overtime provision “shall
not apply . . . to anymployeewith respect to whom the Secretary of Transportation has power
to establish qualifications and maximum hours of service pursufdfi t0.S.C. §] 31502.” 29
U.S.C. § 213(b)(1). The exemption serves to prevent conflict between the FLSA anddhe Mot
Carrier Actof 1935 (“MCA”). Dauphin v. Chestnut Ridge Transportation, Jiiel4 F. Supp. 2d
266, 271 (S.D.N.Y. 2008)Congress enacted the MC# promote efficiency, economy, and
safety in interstate motor transporKhan v. IBI Armored ServiceB\c., 474 F. Supp. 2d 448,
450-51 (E.D.N.Y. 2007) Tohelpachieve that purpose, it gave the Interstate Commerce
Commission (“*ICC) — and later, th®OT — the authority to regulate the maximum hours of
work for employees dfcommon carriers” and “contracarriers” by motor vehicleMasson v.
Ecolab, Inc, No. 04€v-4488, 2005 WL 2000133¢t*5 (S.D.N.Y. Aug. 17, 2005). Thu§s]o
that the overtime provisions of the FLSA and the MCA do not overlap or interfere with eac
other, those employees whose wogkhours are regulated by the DOT are exempt from the
FLSA'’s requirements.”ld.

Themotor arrierexemption applies to employees over whom the Secretary of
Transportation hasirisdictionregardless of whether the Secretary has actually exetbised
authority. Bilyou, 300 F.3d 21at229. Pursuant to the MCA, “[tlhe Secretary of Transportation
may prescribe requirements for . . . qualifications and maximum hours of sereicplolyees
of, and safety and operation of equipment of, a motor carrier.” 49 U.S.C. § 31502(b)(1). The
scope of that authority is defined by 49 U.S.C. § 13kDX® 31592(a)(1) (“This section applies

to transportation . . . described in sections 13501 and 13502 of this title which)grants the
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Secretary jurisditon over,inter alia, transportation “by motor carrier . . . to the extent that
passengers, property, or both, are transported by motor carrier . . . betweenia (fa@ State
and a place in another State; [or] (B) a State and another place imin&tse through another
State.” Id. § 13501.

The applicability of thenotor arrierexemption “depends on the nature of both
the employer’s and employees’ activitiefauphin 544 F. Supp. 2d at 273 (citing 29 C.F.R. 8
782.2(a))*® “The employer must be within the jurisdiction of the Secretary of Transportayi
virtue of operating aa ‘motor carrier. . . as defined by the statuteld. (citing Boutell v.
Walling, 327 U.S. 463, 467 (1946) (finding the exemption inapplicaébabse th defendant
employer was not ‘&carrief’ within the meaning of the MCA))The employee must be engaged
in “activities of a character directly affecting the safety of operation of metuches in the
transportation on the public highways of passengers or property in interstatagsr fore
commerce within the meaning of the Motor Carrier A@9 C.F.R. § 782.2.

Plaintiffs challenge the applicability of the exemption with respect to the activities

of both Runway and itsmployees” Runway, Rintiffs allege, is not a “motor carrier” within

16 As thecourt observed iDauphin “[tlhe Department of Labor’s interpretive guidance regarding

the motor carrier exemption, although not binding on this Ceeet,Levinson v. Spectdotor Service 330 U.S.

649, 67677 (1947);Troutt v. Stavola Brotherd 07 F.3d 1104, 1108 n. 1 (4th Cir. 1997), is entitled to respect to the
extent that it has the ‘power to persuadhtistensen v. Harris Count$29 U.S. 576, 587 (2000) (quoting

Skdmore v. Swift & C.323 U.S. 134, 140 (1944)).” 544 F. Supp. 2d at 273 n.2.

Plaintiffs also argue that the exemption is an affirmative defense themdafts pled only with
respect to one of the Plaintiffs. This argument is without merit. tiésthat the Sixth Affimative Defense of
Defendants’ aswerto the first amended complaispecifically reads “Defendant Runway Towing Corp. is a motor
carrier which transports in interstate commerce and is thus exempthfiedrb. SA as to the claims phintiff
PujolsVelasquepursuant to 8 213(b)(1).Am. Answer § 175 (emphasis added). But as a matter of common
sense, if the motor carrier exemption were to apply, then it would éx2efigndants from eadPlaintiffs FLSA
claims, rather than just those of a single individual. Defendamsser suffers from sloppy drafting, but | cannot
conclude that their articulation of the Sixth Affirmative Defensevemthe Motor Carrier Exemption as a defense
for all Plaintiffs except Pujol¥/elasquez. Furthermore, even if Defendants had failed to raise thisedéfeits
entirety) in their Answer, “the law is clear that, in the absence of peejud defendant may raise an affirmative
defense in a motion for summary judgment for the first tim&E€Guigganv. CPC International, In¢.84 F. Supp.
2d 470, 480 (S.D.N.Y. 2000). Plaintiffs erroneously assunatthe failure to raise an affirmative defense in an
Answer automatically waives that defense if later raised at summanygudg
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the meaning of the MCA because a “motor carrier” refers to “a person providingesoral
motor vehicle transportation for compensation.” Pls.” Reply Mem. in Supp. Mot. Summ. J. 16-
17 (citing 49 U.S.C. § 13102(14) (West 2007A.“commercial motor vehicle,in turn, refers
to:
a seltpropelled or towed vehicle used on the highways in interstate
commerce to transport passengers or property, if the vehicle —
A. has a gross vehicle weight rating or greskicle weight of at
least 10,001 pounds, whichever is greater,
B. is designed or used to transport more than 8 passengers
(including the driver) for compensation
C. is designed or used to transport more than 15 passengers,
including the driver, and is not used to transport passengers for
compensation; or
D. is used in transporting material found by the Secretary of
Transportation to be hazardous under section 5103 of this title
and transported iaquantity requiring placarding under
regulations prescribed by the Secretary under section 5103
49 U.S.C. § 31132Plaintiffs assert thddefendants have failed to demonstrate that Runway
operates “commercial motor vehicles” because they have submitted no evidefiteethat
vehicles[Runway]used. . . weighed over 1001 pounds.”PIs.” Reply Mem. in Support Mot.
Summ. J. 17
Plaintiffs fail to recognize recent amendments to the MCA affecting the definition
of “motor carrier” that render their argument moot. In 2005, Congress enactedahe Saf
Accountable, FlexibleEfficient Transportation Equity Act: A Legacy for Users (“SAFETEA-
LU”), which, inter alia, amended the term “motor carrier” to include only “commercial
vehicles.” P.L. No. 109-59 § 4142, 119 Stat. 1144 (2008)is definitional restriction, to which

Plaintiffs refer(and which is reproduced aboybinited the Secretary of Transportation’s

authority to regulate the qualifications and hours of employees of motorsaortbose carriers

15



operatinginter alia, vehicles weighing more than 10,001 pounds. But in June 2008, Congress
restored the definition of “motor carrier” to its 2805 meaningseeSAFETEALU Techncal
Corrections Act of 2008, P.L. No. 11-244 § 305(c), 122 Stat. 1572 (2008), thereby reinstating the
jurisdiction of the Secretary of Traportation oveall vehicles “providing motor vehicle
transportation for compensation.” 49 U.S.C. § 13102(14).

The SAFETEALU Technical Corrections Act has not been given retroactive
effect, requiring courts to apply the motor carrier exception as it existed duringihefta
plaintiff's employment.See Fox v. Commonwealth Worldwide Chauffeured Transportation of
New York, LLC865 F. Supp. 2d 257, 264 n.9 (E.D.N.Y. 202jng Benoit v Tri-Wire
Engineering Solutions, Ind612 F. Supp. 2d 84, 89-90 (D. Mass. 2009linliev v. Carey
International, Inc, 581 F. Supp. 2d 1281, 1891 (N.D. Ga. 2008y).remaining Plaintiffs, with
the exception of Rodriguez and Shhe began their emplayent with Runwayafter June 2008.
It is undisputed that Runway tows disabled vehicles.provides transportation service$or
compensation Accordingly, Plaintiffs’ argument thatlRway is not a “motor carrier” as

defined by the statute becausddes not operate “commercial motor vehicles” is unavatiing.

18 Rodriguez and Shamegan their employment with Runway before June 2008. However, their

period of employment continued paktne 2008, so at least part of their FLSA overtime claims relies on the same
definition of “motor carrier” as the other remaining Plaintiffs.

Theweight of the vehicles operated by Runway remains relevant, howevealyaiag the
applicability of the motor carrier exemption. While the SAFETHA Technical Corrections Act restored the
Secretary of Transportation’s jurisdiction over employees of matwiecs operating vehicles of all sizes, it also
amended the FLSA to provide that overtime compensation would be availabieéoed employee[s]”
notwithstanding the motor carrier exemptiddeeSAFETEALU Technical Corrections Act of 2008, P.L.(t244
§ 306(a) (“Beginning on the date of enactment of this Act, section 7 &&ihéabor Standards Act of 1938 (29
U.S.C. 207) shall apply to a covered employee notwithstanding sectiop{1)3{f that Act (29 U.S.C. 213(b)(1)).").
The SAFETEALU Technical Correction Act further defined a “covered employee” as an indilvid

(1) who is employed by a motor carrier or private motor carrier (asteutis
are defined by section 13102 of title 49, United States Code, as amended by
section 305)

(2) whose work, in whole or in part, is defined

(A) as that of a driver, driver’s helper, loader, or mechanic; and
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Plaintiffs also challenge the applicability of the motor carrier exemption on the
ground thatheir activities did not involve interstate transportatiétis.” Reply Mem. in Supp.
Mot. Summ J.13-18. The interstate transportation requirement iswhete interstate travel
constitutes a “naturaintegral, and inseparable” part of an employee’s activitzsuphin 544
F. Supp. 2d at 274 (quotimdorris v. McComb332 U.S. 422, 431 (1947))n the case of a
driver, which is the position the majority of Plaintiffs held at Runway, interstatsportation is
a “natural, integral, and inseparable” paranfemployee’s activities if that employee “is likely
to be called on to perform intéase travel,’ irrespective of how many hours the worker actually
devotes to . . . interstate transportatioRox, 865 F. Supp. 2d at 266 (quotiBguphin 544 F.
Supp. 2d at 274 (citinglorris, 332 U.S. at 43J).

Defendantgite totwo pieces of evidenc® demonstrate that Plaintiffs’ activities
involvedinterstate transportation. First, thenesenRunway towing logsattached to Chris

Pritsinevelos’s declaratiospanning from July 1, 2010 to April 17, 2013. Chris Pritsenvelos

(B) as affecting the safety of operations of motor vehicles weggh®,000
pounds or less in transportation on public highwaysterstate or foreign
commerce, except vehicles

(i) designed or used to transport more than 8 passengers (includingéng dr
for compensation

(i) designed or used to transport more than 15 passengers (including/érg dri
and not usetb transport passengers for compensation; or

(i) used in transporting material found by the Secretary of Transportatimmn
hazardous under section 5103 of title 49, United States Code, and transported in
a quantity requiring placarding undegulations prescribed by the Secretary

under section 5103 of title 49, United States Code; and

(3) who performs duties on motor vehicles weighing 10,000 pounds or less

P.L. 110244 § 306(c) (emphasis added). In other words, “although the Tec@oicakttions Act explicitly
reinstated the jurisdiction of the Transportation Secretary over dri/brttosmaller and larger trucks, the Act also
amended the FLSA to provide that drivers who met the definition of aembeenployee would be entitled to
overtime compensation regardless of whether or not the Transpoftditmetaryhad jurisdiction to regulate the
hours and conditions of those driversfernandez v. Alpine Logistics, LL.8o. 08cv-6254, 2011 WL 3800031, at
*4 (W.D.N.Y. Aug. 29, 2011).Neither party briefed the issue of whether Plaintiffs are “covered emplopees,
need not address it as | find that the motor carrier exemption does notapgtlyer reasons explained below.
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Decl. Ex. C Second, they highlight evidence in the record purportedly indicdiaigll of their
vehicles are registered with the DOT for both interstate and intrastateetoeam

With respect to the towing logs, Plaintiffs argue that this evidence is inadmissible
because they are “documents created after discovery concltideds” Reply Mem. in Support
Mot. Summ. J. 7. At oral argument, Defendants’ counsel argued that these logsodaoegr
to Plaintiffsduringdiscovery

THE COURT: Where were those logs? Were those logs produced

in discovery?

MR. PIERCE: | believe they were, judge. These were requested .

... They were downloaded on February 19 and produced among

17 cartons which we believe were inspected.
OA Tr. 10:10-16. But shortly thereaftelin response to the Court’'s question about whether the

documents were produced as part of the initial disclosure pursuant to Fed. R. Civ. P. 26(a),

Defendants’ counsel expressed some ambiguity as to the exact circumstaheggxafduction:

THE COURT: This is an affirmative defense.
MR. PIERCE: Yes, your Honor.

THE COURT: My understanding is that you’ve got a duty to
disclose documents related to the affirmative defense.

MR. PIERCE: They were downloaded on February 19 and
counsel’s inspection of the records came a little while later. I'm
not exactly recalling the date

Id. 11:1-7. Plaintiffs’ counsel, for his part, denied that these records were ever produced:

THE COURT: This matters. Were they produced?

MR. ROSEN: No, sir.

20 Plaintiffs also renew their argument that Chris Pritsinevelos’s déiclaiia invalid. As discussed

above, the declaration complies with the requirements of 28 U.S.C. § 1d #6tharefore valid.
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Id. 10-22-24.

In order to clarify this factual dispute, | ordered the parties to swffaiavits
from individuals with knowledge of thmatter. Order, June 12, 2013laintiffs’ counsel
submitted an affidavit in which he represented thattowing logs at issue were neither
produced during initial disclosure pursuant to Fed. R. Civ. P. 26(a) nor during discovery. Rosen
Aff. 19 56, ECF No. 137 .Specifically, Plaintiffs’ counsel attestéloat he “methodical[ly] and
thorough[ly] examined documents produced by Defendants during discovery on August 29, 2012
and January 30, 2013 and that these towing logs were not among those doclan§ritg.
Defendants’ counsel submitted an affidavit in which he represented that amonguhedts
produced by Defendants on January 30, 2013 were “thousands” of Authorizatiow taillE.*
Margolin Decl.{ 7, ECF No. 139.These bills ar@ot the towing logs; ecording toChris
Pritsinevelos, who submitted an affidavit in response to the Court’s June 12, 2013hester, t
bills are “the original documents showing out of state tows, from which the [logs] were
derived.”®® Chris Pritsinevelos Aff. 11-8, ECF No. 140.Indeed, Defendants concede that they
do not know whether the logs themselves were ever produced prior to their presentatgn dur
the briefing for these crosaotions. Margolin Decl. I 5; Chris Pritsinevelos Aff. 4.

Based on the representatiorysdounsel, | preclude the towing logs for purposes

of this motion. First, the representations make clear that neither the towing lde nor

2 An Authorization to Tow bill is a form Defendants required its tow truck driversave filled

out and gyned by the owner of the vehicle to be towed before the towing service can laegrowargolin Decl.
1 3. ECF No. 139Each bill indicated thepiace of pick up and tow destination, the customer’s name and address,
the date, time, license plate number, the tow truck driver's name, leegeni the rates, and payment information,
and the customer’s authorization to tow the vehicle to the destinationtedlicéd.

= Chris Pritsinevelos explained that “[a]s part of Runway’s normahbas pratice, the details of
each day’s tow operations from the Authorization to Tow bills are ehtete [its] computer system and the
originals stored.”Chris Pritsinevelos Aff. § 3, ECF No. 14The towing logs represent the data extracted from the
computersystem |Id.
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Authorization to Tow bills were produced during initial disclosure, which | find tatedFed.
R. Civ. P. 26(a). Pursuant to Fed. R. Civ. P. 26(a),

[A] party must, without awaiting a discovery request, provide to

the other parties: . . . (ii) a copy — or a description by category and

location — of all documents, electronically stored information, and

tangible things that the disclosing party has in its possession,

custody, or control and may use to support its claims or defenses,

unless the use would be solely for impeachment.
Defendants raised the motor carrier exemption as an affirmative defehse emswer to the
first amended complaint. Accordingly, Defendants had a dutyttally disclose any
documents or records related to this defense to Plaintiffs. Pursuant to Fed. R. Civ\(P),37(c
“[i]f a party fails to provide information... as required by Rule 26(a),” a court may preclude this
information “on a motion, at a hearing, or at a trial, unless the failure wasustidléy justified
or is harmless.” Defendants have made no showing of substantial justificatiomtedsaess.

Second, even if | were to overlook Defendants’ violation of Fed. R. Civ. P. 26(a),
the representations by counsel make clear that the towing logs were rroelterepl in discovery
either. Defendants argue that the Authorization to Tow bills, which form the balsestofating
logs, were produced during discovery. But they did not presenettosdevidence to the Court
in support of its crosmotion; they relied on the towing logs instéddThey cannot now, after
briefing on these motions is complete, adduce this record evidence to shppargument that
they are entitled to the motor carrier exemption. Accordingly, | prechedowing logs in
deciding this motion. Without the towing logs produced by Defendants for purposes of this

motion, their only evidence in support of the interstate transportation requirerfRemvsy’s

vehicle registrations with the DOT.

= Defendants’ reasoning for relying on the towing logs, rather than the Azdtiori to Tow bills, is

that they did not want to “manually sort through the thousands of the Aaations to Tow which had been
produced for plaintiffs’ inspamn.” Chris Pritsinevelos Aff. T 3.
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The parties heavilgispute the significance of Runwayshicle registrations
with the DOT. According tothe public websiteof the Federal Motor Carrier Safety
Administration (“FMCSA”)?*“[clompanies that operate commercial vehicles transporting
passengers or hauling cargo in interstate commerce must be registereeé WMCHBA and
must have a USDOT NumberWhat is a USDOT NumberPMCSA,U.S.DEP T
TRANSPORTATION http://www.fmcsa.dot.gov/registratidicensing/registratiousdot.htm(last
visited June 12, 2013)The USDOT Numbetserves as a unique identifier when collecting and
monitoring a company’s safety information acquired during audits, compliance seci@sh
investigations, and inspectionsld. In addition, in certain states, including New Y di|
registrants of commercial motor vehiclesen intrastateand nonMotor Carrier registrants, are
required to btain a USDOT Number as a necessary condition for commercial vehicle
registration.” Id. (emphasis added).

The record includes two FMSCA Company SnapshofsRunway, one accessed
on December 19, 2012, and the other accessed on April 14, 2013. Rosen Decl. Exs. 41-42. The
first snapshot indicates that Runwagistered with the DO®n March 10, 2006 andescribed
its “carrier operatiohas ‘Intrastate only Rosen Decl. Ex. 41. The second snapshot indicates
that Runway had updated its information on file with the FMCSA on January 14, 2013 and had
changed its “carrier operation” fronhritrastate only” to Interstate.” Rosen Decl. Ex. 42.

Plaintiffs argue thathesesnapshots establish that Runway’s activities werastate only, at

2 The FMCSA is part of the DOT. Its “primary mission is to prevent ceraial motor vehicle

related fatalities and injuries.” To that end, it enforces safety regidatioproves safety information systems, and
strengthens commercial motor vehicle equiptrand operating standardabout FMSCAFMCSA,U.S.DEP T
TRANSPORTATION www.fmcsa.dot.gov/about/aboutus.htm (last visited J@n@013).

5 The FMCSA'’s “Company Snapshot” is “a concise electronic record of a conspdeytification,
size, commodity information, and safety record, including the safehgrétiany), a roadside owf-service
inspection summary, and crash informatioS&fey and Fitness Electronic Records (SAFER) SySHACSA,
U.S.DEP T TRANSPORTATION http://safer.fmcsa.dot.gov/companysnapshot.igst visited Juné?2, 2013). The
Company Snapshot is available to the public via the FMCSA’s website.
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least for the peod from March 10, 2006 to January 13, 2013. PIs.” Reply Mem. in Supp. Mot.
Summ. J14, 18; PIs.” Rule 56.111R19, 221. In addition, Plaintiffsoint out thaRunway never
obtained a Motor Carrier Number, PIs.” Reply Mem. in Sipt. Summ. J14, 18, which the
DOT requires (in addition to a DOT numbéth operate as a ‘fehire’ carrier in interstate
commerce.”MC Numbers for Motor CarrietdJ).S.DEF T TRANSPORTATION
https://ntl.custhelp.com/app/answers/detail/a_id/64/-iiomabersfor-motor-carriers(last visited
June 12, 2013).

On the basis of these facts, | concltligthereis no genuine dispute as to
whether the activities of Runway’s employees involved interstate traapor Defendans’
only evidence in support of the interstate transportation requirement is its oeser@gations to
DOT during the period it employed PlaintiffI hese representations were tkabperations
involvedintrastatetransportation only. Accordingly, I find the motor carrier exemption to be
inapplicable to Defendanend deny summary judgment to Defendants on Plaintiffs’ FLSA
overtime claim on this grourfd.

2. Overtime and Minimum Wage

Plaintiffs movefor summary judgment on their overtime and minimum wage

claimspursuant to the FLSA.

% Defendants havfailed to meet their burden eétablishing the applicability of the motor carrier

exemption in a number of other respects (beyond the interstate transpaoggtirement). Defendants have,not

for example pffered evidence establishing the interstate character of the activities of amtlif PIn other words,
they have not shown that interstate travel “was shared indiscrinyilgté¢he drivers and was mingled with the
performance of other like driving services rendered by them otbetivan in intestate commerce.Morris, 332

U.S. at 433Pauphin 544 F. Supp. 2d at 276 (“The record . . . does not disclose how [interstatejengngssigned
and whether they were shared among all . . . drivers.”). Moreover, Defenltanot address the interstate character
of the activities performed by the ndniver Plaintiffs, Fallas (dispatcher) and Shao (secretary and officéaassis
Defendants havalsonot offered evidence establishing whether interstate travel “was part of fgaichiff's job

duties during the entire period at issue in this litigation,” preventing the Qaumt ‘fdetermin[ing] whether the

motor carrier exemption applies to them for all the relevant workwedbatiphin 544 F. Supp. 2d. at 276.
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a. EmployerEmgdoyee Relationship

The FLSA’sovertime and minimum wagerovisions apply only to “employees”
who are “employed” by “employers.See29 U.S.C. 88 206(a), 207(a)(kge also id§
203(e)(1). The FLSA defines an “employer” as “any person acting directly oranthyrin the
interest of an employer in relation to an employee.” 29 U.S.C. § 203(d). Subject to a number of
exceptions inapplicable here, the FLSA defines an “employee” as “anydadivéamployed by
an employer.”ld. 8 203(e)(1). An entity “employs” an individual if it “suffer[s] or permit[s]”
that individual “to work.” Id. 8 203(q).

The Supreme Court “has instructed that the determination of whether an
employeremployee relatioship exists for purposes of the FLSA should be grounded in
‘economic reality rather than technical concept®8drfield v. New York City Health and
Hospitals Corp,.537 F.3d 132, 141 (2d Cir. 2008) (quotidgldberg v. Whitaker House
Cooperative, InG.366 U.S. 28, 33 (1961)). Accordingly, the Second Circuit “has treated
employment for FLSA purposes as a flexible concept to be determined onla/azs®e basis
by review of the totality of the circumstancedd. Its decisions “have identified differesgts
of relevant factors based on the factual challenges posed by particular ¢tdsas142.

In Carter v. Dutchess Community Colle@&5 F.2d 8 (2d Cir. 1984), the Second
Circuit cited four factorso consider in assessitige “economic reality” of a putative
employment relationship: “whether the alleged employer (1) had the poWweetand fire the
employees, (2) supervised and controlled employee work schedules or conditions of
employment, (3) determined the rate andhudtof payment, and (4) maintained employment
records.” Id. at 12 (citation and internal quotation marks omitted). The Second Circuit later

clarified thatthe presence of these factors in a caggle “sufficientto establish employer
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status,” is not ‘necessaryo establish an employment relationshi@Zheng v. Liberty Apparel
Co, 355 F.3d 61, 71 (2d Cir. 2003) (emphasis in original). Ghwter test, therefore, is not an
“exclusive fourfactor test’for determiningwvhether an entity is an employarder the FLSA,
id., butit is most helpful “for determining when an entity exercises sufficient formataomter
a worker to be that worker’s employer under the FLI§(ifield, 537 F.3d at 144.

In a subsequent case, the Second Circuit “employed @ erpansive test” to
“distinguish between independent contractors and employéeesat 142-43. This test

considered the following factors:

(1) the degree of control exercised by the employer over the
workers, (2) the workers’ opportunity for profit or loss and their
investment in the business, (3) the degree of skill and independent
initiative required to perform the work,)(the permanence or
duration of the working relationship, and (5) the extent to which
the work is an integral part of the employer’s business

Brock v. Superior Care, Inc840 F.2d at 1058-59 (2d Cir. 1988). Amadre recently, the
Second Circuit set forth a stactor tesffor determining whether “an entity has functional
control over workers even in the absentéhe formal control measured by tGarter factors.”

Zheng 355 F.3d at 72. 1@heng which involved garment workers, the court considered:

(1) whether [the garment manufacturer]'s premises and equipment
were used for the plaintiffs’ work; (2) wther the Contractor
Corporations had a business that could or did shift as a unit from
one putative joint employer to another; (3) the extent to which
plaintiffs performed a discrete lifjeb that was integral to [the
garment manufacturer]'sqress of production; (4) whether
responsibility under the contracts could pass from one
subcontractor to another without material changes; (5) the degree
to which the [garment manufacturer] or [its] agents supervised
plaintiffs’ work; and (6) whether plaintiffs worked exclusively or
predominantly for [the garment manufacturer].
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Barfield, 537 F.3d at 143 (quotirngheng 355 F.3d at 72).

From these cases, the Second Circuit has established that there exigfisl“no ri
rule for the identification of an FLSA employerld. Rather, it has provided “a nonexclusive
and overlapping set of factors” to ensure that the economic realities testeadngthe
Supreme Court is sufficiently comprehensive and flexible to give propet &ffée brad
language of the FLSAZheng 355 F.3d at 75-76. Moreover, a district court is “free to consider
any other factors it deems relevant to its assessment of the economic reddltias.71-72.

The parties do not dispute that Runway and CynthiseRetselos were
employers that employed all remaining Plainfiffwith the exception of D’Arpa and Pujols-
Vasquez. With respect to D’Arpa and Pujols-Vasquez, Defendants contend thatteey w
independent contractors, rather than employees, of Ruffimdpwever, Defendants cite no
evidence in support of this contentiBhAccordingly, | deerthe assertion thdd'Arpa and
Pujols-Vasquez were employees of Runway and Cynthia Pritsevenelos to be eddisput

Defendants do not explicitly contest @eserion thatChrisPritsineveloss an
employer under the FLSA. However, they do corfdaintiffs’ characterization of Chris
Pritsinevelosas a shareholder of Runway during the entire period at i€efs.” Resp. Rule
56.1 1 13.To the extent that Defend&s rely on this contention to raise a dispute over whether

ChrisPritsineveloavas an employewho employed Plaintiffs, | conclude that it is meritless.

2 | use the term “remaining Plaintiffs” to refer to those Plaintiffs gehBLSA claims are timely

under the thregear statute of limitations.
In theiranswerto the first amended complajidefendants’ Third and Fourth Affirmative

Defenses assert thalt Plaintiffs were independenbnotractors.Am. Answer 1 1668, 17174. But in their cross
motion papers (which serve also as their opposition papers), Defepdgnéssert that D’Arpa and Pujel&squez
were independent contractors. Defs.” Mem. in Supp. @vis Summ. J. 2.Their papersrroneouslydescribe
their answer as asserting this defense only on behalf of these two namedfBlduhtif

2 In their crossmotion(and oppositionpapers, Defedants simply state that theimsaerto the first
amended complairgsseted the defense that D’Arpa and Pujulasquez were independent contractors. Defs.’
Mem. in Supp. CrosMot. Summ. J. 2. In their Response to Plaintiffs’ Rule 56.1 Statemern@aits dispute
that D’Arpa (but not Pujol¥/asquez) was “employed” by Defendants but also refer back tcatisirer rather than
to any evidence in the record. Defs.’ Resp. Rule 56.1 2.
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Considering the first three of the foQarter factors, the record establishes that Chris
Pritsinevebs had the power to fire and hire employees, Rosen Decl. Ex. 3, at 9:18-10:13, 51:12-
20, 52:18-20 (Chris Pritsinevelos Dep.); supervised and controlled, at least panigilgyee
work schedules and conditions of employmehtat 13:7-9, 13:13-16, 56:10-12nd
determined, at least partially, the rate of compensatioat 10:2-9, 14:9-18, 51:23-52:17,
55:11417. These facts are enough to estaldsh matter of lawhat Chris Pritsinevelos
exercised sufficient formal control over Runway’s employees to constrilgeployer under
the FLSA. Accordingly, | conclude as a matter of law that Defendants“am@oyers” who
“employed”’remaining Plaintiffs as “employees.”
b. Enterprise Coverage

Only those employees who are “engaged in commercetbe iproduction of
goods for commerce,” or who are “employed in an enterprise engaged in czgmoner the
production of goods for commerce” may seek recovery under the FldSarsme and
minimum wageprovisions. See29 U.S.C. 88 206(a), 207(a)(1). Thus, an employer is subject to
both provisions of the FLSA if eith€t) its employees are “engaged in commerce” or (2) the
employer is an “enterprise engaged in commer&eé Jacobs v. New York Foundling Hospital
483 F. Supp. 2d 251, 257 (E.D.N.Y. 2007) (delineating the two types of coveldgse two
distinct types of coverage are respectively referred to as “individualagm/eand‘ enterprise
coverage.”Jacobs 483 F. Supp. 2d at 25Bpwrin v. Catholic Guardian Societ17 F. Supp.
2d 449, 457 (S.D.N.Y. 2006) (citingpny & Susan Alamo Foundation v. Secretary of Lahéi
U.S. 290, 295 n.8 (1985) (“Employment may be covered under the Act pursuant to either

‘individual’ or ‘enterprise’ coverage.”)).
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Plaintiffs claim that they are entitled fiederalminimumand overtimavages
under the FLSA enterprise coveragePls.” Mem. in Supp. Mot. Summ. J. 5-The term
“enterprise,” as defined in the statute, is “the related activities performed (eaitbiegh unified
operation or common control) by any person or persons for a common business purpose.” 29
U.S.C. § 203(r)(1).An enterprise is “engaged in commerce” if it “has employees engaged in
commerce . . . or has employees handling, selling, or otherwise working e @aodterials
that have been moved in or produced for commerce by any person and . . . [its] annual gross
volume of sales made or business done is not less than $500.@08203(s)(1).

The record establishéisat Defendantxonstitutel an* enterprisé during the time
periods at issue. Cynthia and CHrigtsinevelogointly established Runway as a towing
company in 2004. Rosen Decl. Ex. 3, at 6:12-15, 7:12-13 (CythganeveloDep.). Cynthia
Pritsinevelogs the President of Runway and has been responsible for office management and
payroll since 20051d. at 7:11-8:4. ChriPritsineveloshas been the Operations Director of
Runway since approximately 2007; as Operations Director, Chris oversadaitheday
operation” of the compan Rosen Decl. Ex. 4, at 5:3-14 (Chris Prisenevelos Dep.). Both
Cynthia and Chri®ritsinevelogxercised the authority to hire and fire employddsat 9:18-
10:13, 51:12-20, 52:18-20r'hese factslemonstrate that Cynthia and CHeistsinevelos
performed “related activities . . . for a common business purpose.”

The record further establishéeat Defendants constitut@an enterprise “engaged
in commerce” during the time periods at issi&en “local business activities fall within the
reach of he FLSA when an enterprise employs workers who handle goods or materiasvihat
been moved or been produced in interstate commeAteliie v. Grand Central Partnership,

Inc., 997 F. Supp. 504, 530 (S.D.N.Y. 1998). In other words, the test is met so long as Runway’s
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employees merely handled equipment or supplies that originated statefPlaintiffs argue
that the tow trucks they drove atitefuel on which the trucks ran originated from outstdie.
Pls.” Mem. in Supp. Mot. Summ. J. 6-Ffind thisinference to be inescapabieis
inconceivable that none of the trucks or other materials used by Plaintiffsrifirteaf work
originated outside of New York.

Finally, the parties do not dispute that Defendants generated over $500,000 a year
in income during the periods at issue. PIs.’ Rule 56.1 § 2t&ordingly, | conclude that
remainingPlaintiffs qualify for enterprise coverage under the Fl#84 matter of law

C. Overtime

Pursuant to the FLSA, “no employer shall employ any of his employees .a . for
workweek longer than forty hours unless such employee receives compensatiossoétice
hours above specified at a rate not less than one andbdfrtenes the regular rate at which he is
employed.” 29 U.S.C. § 207(a)(1lxis of no consequence that an employer compenketes
employees daily or weeklyr on any other non-hourly basiSee?9 C.F.R. 8 778.109 The
Act does not require employers to compensate employees on an hourly ratdhemsarnings
may be detenined on a pieceate, salary, commission, or other basis, but in such cases the
overtime compensation due to employees must be computed on the basis of the hourly rate
derived therefrom . . . ."”). “To establish liability under the FLSA on a claimripaid overtime,

a plaintiff must prove that he performed work for which he was not properly comgensadl
that the employer had actual or constructive knowledge of that wiikebel v. Black & Decker
Inc., 643 F.3d 352, 362 (2d Cir. 2011) (citiAgder®n v. Mt. Clemens Pottery C828 U.S.

680, 686-87 (1946)).
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The FLSA requires employers to maintain accurate records of the hours and
wages of their employeesee29 U.S.C. § 211{drequiring every employer torfake, keep,
and preserve such recormafsthe persons employed by him and of the wages, hours, and other
conditions and practices of employment maintained by hisgg;als®9 C.F.R. § 516.2(a)(7)
(requiring that employers maintain records of “[h]Jours worked each wodathyotal hours
workedeach workweekby employees). [A]t summary judgment, if an employer’s redsrare
inaccurate or inadequate, an employee need only present ‘sufficient evidenog theshmount
and extent of [the uncompensated work] as a matter of just and reasofaielece.” Kuebe)

643 U.S. at 362 (quotingnderson328 U.S. at 687). “[A]n employee’s burden in this regard is
not high” Id. (citing Anderson328 U.S. at 687 (remedial purpose of FLSA militates against
making employee’s burden d&mpossiblehurdle™). The Second Circuit has established that “it
is possible for a plaintiff to meet this burden through estimates based on his owettiecol

Id.

The record conclusively establishes thafendants did not pay overtime
compensation as reqgad by the FLSA.It is undisputed thataeh of theemaining Plaintiffs was
paid an hourly or daily rate. Pls.” Rule 56.1 {1 67-85. Itis further undisputed that each of the
Plaintiffs worked over forty hours in a week on more than one occaklofif51-66. Cynthia
Pritsinevelos testified that Runway paid overtime only if an employee wonkeel than twelve
hours in a day, not more than forty hours in a week. Rosen Decl. Ex. 3, at 13:11-19, 15:21-16:3
(“A. We do it by day, towing industry does it by day, so it's a 12-hour shift. After the 18,hour
they get paid overtime. We don’'t do weekly.Ghe further testified that the overtime rate of
compensation was a flat $10 per hour (for every hour over twelve in a single day) and not on

and onehalf times the regular rate that the employee receilegddat 52:19-53:5.Accordingly, |

29



grant summary judgmenon liability to each of theemainingPlaintiffs on the FLSA overtime
claim.*

3. Retaliation

Plaintiffs also move for summary judgment on their retaliation claim pursuant to
the FLSA. The FLSA provides that it is “unlawful for any person . . . to discharge oy in an
other manner discriminate against any employee because such employee hag étedplaint
or instituted or caused to be instituted any proceeding under or related to [thp"FRSA
U.S.C. § 215(a)(3): ‘At the summary judgment stage, courts address FLSA retaliation claims
under the familiar ‘burdeshifting’ frameworkset forth bythe Supreme Court iMicDonnell
Douglas Corp. v. Greer#11 U.S. 792 (1973) . . . for the analysis of claims under Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2006eseq’ Torres v. Gristede’s Operating Cori28
F. Supp. 2d 447, 471 (S.D.N.Y. 200&.plaintiff establishes a prima facie cadeFLSA
retaliation by showing(1) participation in protected activity known to the defendant, like the
filing of a FLSAlawsuit; (2) an employment action disadvantaging the plaintiff; and (3) alcausa
connection between the protected activity and the adverse employment abtidhns v. City
of New York626 F.3d 47, 53 (2d Cir. 201@®jting Cruz v. Coach Stores, InQ02 F.3d 560,
566 (2d Cir. 200Q) Once a plaintiff establishes a prima facie case of FLSA retaliation, “the

burden shifts to the defendant to articulate a ‘legitimate;diseriminatory reason for the

% At oral argument, counsel for Plaintiffs conceded that summary judgmehe overtime claim

would render moot the minimum wage claim

MR. ROSEN: It's not necessary if we have the overtime, then the minimum
wage is basically moot because we’ll get it in the overtime.

THE COURT: Because | don't think the case ought to be larded up with the
minimum wage claim. Sounds like you agree wlitt.

MR. ROSEN: Absolutely.

OA Tr. 7116-22. Accordingly, | dismiss the FLSA minimum wage claim from the action.
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employment action.”ld. (quotingWeinstock v. Columbia Universit¥24 F.3d 33, 42 (2d Cir.
2000)). “If the defendant meets this burden, the plaintiff must produce ‘sufficient evidence
support a rational finding that the legitimate, fhscriminatory reasons proffered by the
defendant were false, and that more likely than not discrimination was theasah rfor the
employmentaction.” Id. at 53-54 (quotin§Veinstock224 F.3d at 42).

Plaintiffs assert thdDefendants retaliated against D’Arpa, Pujols-Vasquez, and
Mitchell by “improperly issu[ing] IRS Form 1099s” to these three Plaintiff$viarch 29, 2012,
“some three weeks after this action was commenced.” Pls.” Mem. in Supp. Motmis D8 -
32. Plaintiffs contend that Defendants had previously failed to issue W-2s to theskeand ot
Plaintiffs. Id. at 31. The filing of these 1099s, Plaintiffs further assert, forced D’Arpa, Pujols-
Vasquez, and Mitchell “to explain and resolve the 1099 issues with the Internal Revenue
Services.”ld. at 32.

I am not convinced that Defendants’ issuance of the 1099s constitutes an adverse
employmat action. “In order to establish an adverse employment action, a plaintifhglleg
retaliation must ‘show that a reasonable employee would have found the challeiayed ac
materially adverse, which in this context means it well might have dissuadasbaable
worker from making or supporting a charge of discriminatiof.orres 628 F. Supp. 2d at 472
(quotingBurlington North & Santa Fe Railway Co. v. Whisd8 U.S. 53, 68 (2006) (analyzing
adverse actions in the context of Title VI retaliation clajmglullins, 626 F.3d at 53As a
general matter, businesses must classify those who work for them as essgloyalependent
contractors, andased on these classificatiotif&gy musissue and file the appropte tax

forms. In other wordsby itself, the issuance of a 109@hich is a routine practice for many
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businesses, does not square with the typical conception of an adverse employmentiabtas, s
discharge or disciplinary action by the employer.

What Plaintiffs take issue with is that Defendaniproperlyissued the 1099s.
Specifically, Plantiffs assert that Defendantssued the 1099 an attempt to claim that the
Plaintiffs were not employees of Defendants but were instead independeattost” PIs.’
Mem. in Supp. Mot. Summ. J. 32. But this purported impropriety strongly suggests that
Defendants issued the 1099s to favorably position themselves in this litigationtmathas a
form of retaliation againdd’Arpa, PujolsVVasquez, ath Mitchell for commencing such
litigation.** Indeed, Plaintiffs fail to establish what rendered the issuance of the 1099s
“materially adverse” aside from the vague assertionDhatpa, Pujols-Vasquez, and Mitchell
were forced “to explain and resolve the 1099 issues with the Internal Revenueséidic
Accordingly, | deny Plaintiffs’ motion for summary judgment on their FLSA retaliation cf&im

4. Collective Certification

Plaintiffs ask the Court to certify their FLSA claims as a colleasten under
29 U.S.C. § 216. Pursuant to 29 U.S.C. § 216(b), “[a]n action to reitmlebility prescribed
[in 29 U.S.C. 88 206207, 215(a)(3)] . . . may be maintained against any employer . . . by any
one or more employees for and in behalf of himsethemselves and other employees similarly

situated.” “In contrast to the ‘opt-out’ procedure of the Rule 23 class action, propased cl

3 The timing of the issuance of these 1088englysuggests that Defendants were attempting to

create evidence in support of an argument that these Plaintiffs were indepamdeactors rather than employees.
At the same time, Plaintiffs go too far in suggesting that these 1@9@sunusual because Bgrflants had
previously failed to issue any \B5 (or 1099s) to these and other Plaintiffs. Pls.” Mem. in Supp. Mot. to $3igi
The record does not indicate that Defendaetgerissued W2s, only that they did so on the basis of whether they
paid an employee by check or in cash. Rosen Decl. Ex. 3, aLl3§Gynthia Pritsinevelos Dep.). In fact, Plaintiffs
include as exhibits to their own motion copies of2d/issued by Defendants for two of the Plaintiffs. Rosen Decl.
Exs. 52, 56. Moreover, thegord indicates that Defendants issued botBs3/nd 1099s, albeit on a seemingly
erratic and inconsistent basis. Rosen Decl. Ex. 3, at P22(€ynthia Pritsenvelos Dep.).

3 Defendants’ crosmotion (and opposition) papers do not address PlaintiffS A-tetaliation
claim.
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members to a FLSA representative action must ‘opt in’ by filing a written cowsérthe
court.” Iglesias-Mendoza v. La Belle Farm, In239 F.R.D. 363, 367 (S.D.N.Y. 2008ge29
U.S.C. § 216(b) (“Nemployee shall be a party plaintiff to any such [collectivepactinless he
gives his consent in writing to become such a party and such consent is filed in the court
which such action is brought.”). “In this way, Section 216(b) creates a devicikéeaRule 23
class action and more like permissive joinddoveihg all employees similarly situated to join
their cases in one actionl”’ee v. ABC Carpet & Home@36 F.R.D. 193, 196 (S.D.N.Y. 2006).

“Courts generally follow a twetep process when determining whether a matter
should proceed as a collective actioid’ at 197;see alsaMyers v. Hertz Corp.624 F.3d 537,
554-55 (2d Cir. 2010) (“[T]he district courts of this Circuit appear to have coalesnataa
two-step method, a method which, while [ ] not required by the terms of FLSA or the Supreme
Court’'scases, we think is sensible.”)he first step, also referred to as “the notice stage,”
typically occurs prior to the conclusion of discovelglesias-Mendoza239 F.R.D. at 367
(quotingTorres 2006 WL 2819730, at *7). At this juncture, the countstfidetermines whether
class members are similarly situated, based on pleadings and affidaei¢s236 F.R.D. at 197
(citing Scholtisek v. Eldre Corp229 F.R.D. 381, 387 (W.D.N.Y. 2005)). Plaintiffs need only
make “a ‘modest factual showing’ thaethand potential opt: plaintiffs ‘together were victims
of a common policy or plan that violated the [AwMyers 624 F.3d at 555 (quotirtdoffmann
v. Sbarro, Inc.982 F. Supp. 249, 261 (S.D.N.Y. 19p7)Potential class members are then
notified and provided with the opportunity to opt in to the actidd.”(citing Scholtisek229
F.R.D. at 387).

At the second step, which occurs after discovdg court examines the record

and “undertakes a more stringent factual determination as to whether memberslasshare, in
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fact, similarly situated.”Lynch v. United Services Automobile Associatdsi F. Supp. 2d. 357,
368 (S.DN.Y. 2007). In other words, the court “on a fuller record, . . . deteasjnyhether the
plaintiffs who have opted in are in fact ‘similarly situated’ to the named plaiitiifyers 624
F.3d at 555.If plaintiffs “are indeed similarly situated, the collective action proceetisald
Iglesias-Mendoza?39 F.R.D. at 368. “[l]f they are nahe class is decertified, the claims of the
opt-in plaintiffs are dismissed without prejudice, and the class represefghthay proceed on
[their] own claims: Id. (citing ABC Carpet & Homg236 F.R.D. at 197Myers 624 F.3d at

555 (“The action may be ‘deertified’ if the record reveals thjilaintiffs] are not [similarly
situated], and the optr plaintiffs’ claims may be dismissed without prejudice.”)

The first step is already completed; the Court approved a stipulatiotticoaltly
certifyinga collective action on June 26, 2012. Order, June 26, 2012. On July 13, 2012 the
Court approved the proposed notice of collective action. Order, ECF No. 16. Fifteen individuals
subsequently consented to apto this action SeeConsents to Joinder, ECF Nos. 24, 35, 36,

39, 40, 41, 42, 43, 47, 48, 49, 52, 53, 61, 63. Plaintiffs now seek a determination that the opt-in
plaintiffs are similarly situated with the four namgldintiffs.®* Pls.’ Mem. in Support Mot.
Summ. J. 12.

“Neither the FLSA nor its implementing regulations defines the term ‘similarly
situated.” Iglesias-Mendoza239 F.R.D. at 368 (citingoffmann 982 F. Supp. at 261).

“[D]istrict courts in this circuit typically look to the ‘(1) disparate factuatl @mployment

settings of the individual plaintiffs; (2) defenses available to defendanté &ppear to be

B Plaintiffs’ motion is unusual in that the second inquiry is “generakgipitated by a defendant’s

motion for decertification, in which the court examines with a gretgree of scrutiny whether the members of the
plaintiff class—including those who have opted-irare similarly situated."Laroque v. Domino’s Pizza, LL.G57

F. Supp. 3d 346, 352 (E.D.N.Y. 2008)lesiasMendoza239 F.R.D. at 367 (“After discoveryand usually upon a
defendant’s motion for decertificatiofi the class- a court examines the record and again makes a factual finding
regarding the similarly situated requirement.”).
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individual to each plaintiff; and (3) fairness and procedural considerations cogrieelor
against [collective action treatment]Zivali v. AT&T Moblity, LLC, 784 F. Supp. 2d 456, 460
(S.D.N.Y. 2011) (quotingaroque v. Domino’s Pizza, LLLG57 F. Supp. 2d 346, 352 (E.D.N.Y.
2008)). “The burden is on the named plaintiff[s] to prove that the other employeanitadysi
situated’ Id.

The record supports the certificationRa&intiffs’ putativecollectiveaction as to
the FLSAovertimeclaim** Plaintiffs share similar factuaind employment circumstanceBhe
record indicates that Runway was a relatively small operation and that&LgnthChris
Pritsinevelos almost exclusively managed payroll and employment praciiee<Zivali 784 F.
Supp. 2d att63 (“[P]laintiffs must demonstrate that the ‘pracsicand ‘culture’ of which they
complain are sufficiently uniform and pervasive as to warrant class tredtifogitg Basco v.
WakMart Stores, InG.No. 00-3184 Section “K” (4), 2004 WL 1497709, at *7 (E.D. La. 2004)
(finding alleged corporate policy afiaintaining low wages insufficient to justify conditional
certification when “the ‘policy’ was not even uniformly or systematicallylenpgented at any
given store”)Bayles v. American Medical Response of Colorado, 9% F. Supp. 1053, 1061-
63 (D. Colo. 1996) (denying conditional certification when “each plaintiff's proof of vaiati
will be individualized because it depends upon how or whether defendant’s policy was
implemented by individual managers with regard to individual plaintiffsyuhat thepolicy

was”)). Defendants themselves argue that the Pritsinevelos are “a young couplengzerati

3 Plaintiffs appear to seek to certify this actmmly with respect to their overtime and minimum

wage claims and not with respeac the retaliation claim. Indeed, | cannot see how Plaintiffs would pravail o
motion to certify their retaliation claim, given that their papers explicitip@ that D’Arpa, Mitchell, and Pujels
Vasquez were singled out for retaliation by Defendasgsiance of 1099s. Pls.” Mem. in Support Mot. Summ. J. 32
(“Defendants issued 1099s to no other Plaintiffs, except to Plaiif§t@pher D’'Arpa, Plaintiff Desmond Mitchell
and Plaintiff Josue Pujoidasquez. Defendants did not issue any 1099s to anyone else who subsequenity opted
or, upon information and belief, to any other individuals.”). | nestdaddress the collective certification of the
FLSA minimum wage claim as | have dismissed that claim on the basiaintiffd’ counsel’s represerttan at oral
argument.Seenote30.
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relatively small business.” Defs.” Memm. Supp. Cross-Mot. Summ. J. 10. More importantly,
Defendants explicitly admitted to implementing an overtime pdiased oma twelve-hour work
day (rather than a fortlgour work week) that paid a “standard $10 an hour” (rather than one and
one-half of each employee’s regular rate) in contravention of the Pt $%asen Decl. Ex. 3, at
52:24-53:4 (Cynthia Pritsinevelos DepAccordingly, | grant Plaintiffs’ motion to certify the
FLSA overtime claim.
C. TheNew York Labor LaW/NYLL")

Plaintiffs move for summary judgment on five claims pursuant to the NYLL:
overtime,minimum wagespreadof-hours, deductions, and failure to provide notiBéaintiffs
also seek class certification of their NYLL overtime and minimum wage claims.rdiagty, |
address first Plaintiffs’ motion for summary judgment on the overtime and minimum wag
claims, then their motion for class certification on these claims, and finally thiomfior
summary judgment on their remaining claims under the NYLL.

1. Overtimeand Minimum Wage

The New York Labor Law “is the state analogue to the federal FLSAritillan
v. Henag 822 F. Supp. 2d 284, 292 (E.D.N.Y. 2011). Although the NYLL “does not require a
plaintiff to show either a nexus with interstate commerce or that the employeryhasamum
amount of annual sales,” it otherwisehoeghe FLSA in compensation provisions regarding
overime and minimum wage requirementhun Jie Yin v. KirnNo. 07€v-1236, 2008 WL

906736, at *4); Jemine v. Dennj901 F. Supp. 2d 365, 375 (E.D.N.Y. 2012) (“The New York

s Because | grant summary judgment to Plaintiffs on their FLSA overtima,daieed not address

potential defenses Defendants might raise against this claim or whaetledural considerations warrant
certification. Nevertheless, | note that Defendants’ defense to this clainufipoges of this motioni.e. the motor
carrier exemptior-is applicable to the entire class.
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Labor Law mirrors the FLSA in most aspects, including its wage and overtimpensation
provisions.”);seel2 N.Y.C.R.R. 88 142-2.1-2.2. The NYLL, like the FLSA, requires that
employers pay one and ohalf times an employee’s regular rate of work performed in excess of
forty hours a week. For the reasons discussed above with respéaintiffs’ FLSA overtime
claim, | grant summary judgment to all Plaintffon theNYLL overtime claim®’

2. ClassCertification

Plaintiffs also move for class certification of their NYLL overtime claim, pamnsu
to Fed. R. Civ. P. 23(a) and 23(h)¢8 Plaintiffs seek to certify a class defined as:

All persons employed by defendants as tow truck drivers,

dispatchers and office assistants who were not paid proper . . .

overtime premium compensation for all hours that they worked in

excess of fortyn a workweek any time between March 7, 2006

and the date of final judgment in this matter (the “class period”).
Pls.” Mem. in Supp. Mot. Summ. J. 12.

Fed. R. Civ. P. 23(a) sets forth the following four prerequisites for a cli®s: ac

(1) the classs so numerous that joinder of all members is
impracticable

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical
of the claims or defenses of the class

(4) the representative parties wlirly and adequately protect the
interests of the class

% The NYLL's six-year statute of limitations covers at least some portion, if naifghose

Plaintiffs’ overtime and minimum wage claims that were timagred under the FLSA. N.Y. Labor Law § 198(3).

3 As discussed in notg0, atoral argument, counsel for Plaintiffs conceded that summary judgment
on the overtime claim would render moot the minimum wage claim. Aicgbyd| dismiss the NYLL minimum
wage claim from the action.

8 Plaintiffs move for class certification of théityYLL overtime and minimum wage claims, but |
need not address the certification of the minimum wage claim as | havesdidntisn the basis of Plaintiffs’
counsel’s representation at oral argumesgenote J.
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See also Amchem Products v. Wingd8@d U.S. 591, 613 (1997). If Plaintiffs satisfy the Fed. R.
Civ. P. 23(a) criteria, they may maintain an action as a class only if it adfibeuunder at least
one of the categories provided in Fed. R. Civ. P. 23%ee Teamsters Local 445 Freight
Division Pension Fund v. Bombardier In&46 F.3d 196, 202 (2d Cir. 2008). Plaintiffs seek to
certify a class under Fed. R. Civ. P. 23(b)(3), which permitgication “if the questions of law

or fact common to class members predominate over any questions affecting omdiuaddi
members, and . . . a class litigation is superior to other available memberdyarfdi

efficiently adjudicating the controvey.”

A district court must undertake a “rigorous analysis” in order to determine
whether the putative class meets each of these Rule 23 requireeatsiagen v. Clear
Channel Communicationd35 F.3d 219, 225 (2d Cir. 2006). This analysis may rethere
resolution of “factual disputes relevant to each Rule 23 requirement” and a cgurtaka
findings with respect to “whatever underlying facts are relevant to a partiRule 23
requirement.”In re Initial Public Offerings Securities Litigatipd71 F.3d 24, 41 (2d Cir. 2006).
In making such findings, “some showing” by a plaintiff that the respents are met is
insufficient. Id. at 42. Rather, a “district judge is to assess all of the relevant evidencesddmitt
at the class certification stagad determine whether each Rule 23 requirement has been met,
just as the judge would resolve a dispute about any threshold prerequisite for continuing a
lawsuit.” 1d. This assessment includes weighing “conflicting evidence” where it atses.

a. Numerosity

The first requirement of Fed. R. Civ. P. 23(a) is that “the class is so humerbus tha

joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)(1). “Imprédityadoes not

mean impossibility of joinder, but rather difficulty or inconvenience of joind&uitat v.
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Capala Brothers, In¢.257 F.R.D. 353, 362 (E.D.N.Y. 2009) (quotiNgble v. 93 University
Place Corp, 224 F.R.D. 330, 338 (S.D.N.Y. 2004)). Courts in the Second Circuit presume
numerosity when the putative class astssof at least forty memberg&onsolidated Rail Corp.

v. Town of Hyde Parld7 F.3d 473, 483 (2d Cir. 1995). Plaintiffs need not present the court
with “a precise calculation of the number of class members; rather, thegmoussome
evidence of thelass members that, in effect, provides the Court with a reasonable estimate.”
Gortat, 257 F.R.D. at 362 (citinjoble 224 F.R.D. at 338). The court may also “draw
reasonable inferences from that evidence and rely on those inferences whenitsiaking
detemination.” Id. (citing Noblg 224 F.R.D. at 338 ortigiano v. Oceanview Manor Home for
Adults 227 F.R.D. 194, 204 (E.D.N.Y. 2005) (“[C]ourts are empowered to make common sense
assumptions to support a finding of numerosity.”) (citation omitted)).

Defendants produced during discovery a list of employees for the time period
relevant to these claimsi.e. the six years prior to March 7, 2QMhen this action was initiated
SeeRosen Decl. § 22; Rosen Decl. Ex. 25. That list contains the names of 101 individuals.
Rosen Decl. Ex. 25Defendants argue that the numerosity requirement is not met because the
case involves only nineteen individualse, the named and opt-in plaintiffs. Defs.” Mem. in
Supp. Cross-Mot. Summ. J. 17. But the numerosity requirement considers the number of
individuals in the proposetass— defined here as all persons employed by Defendants as tow
truck drivers, dispatchers, and office assistants during the class period — not theafumber
current named and opt-plaintiffs in the action.See Guan Ming Lin v. Benihana New York
Corp., No. 10€v-1335, 2012 WL 7620734, at *4 (S.D.N.Y. Oct. 23, 2012) (“[T]he courts in the
Second Circuit . . . assess the numerosity requirement based on the size of the progosed clas

rather tharthe number of opia plaintiffs.”) (citing Niemic v. Ann Bendick RealtMo. 04¢v-

39



847, 2007 WL 5157027, at *6 (E.D.N.Y. Apr. 23, 2008). Accordingly, I find that Plaintiffs
satisfy the numerosity requirement.
b. Commonality

The second requirement of Fed. R. Civ. P. 23(a) is that “there are questions of law
or fact common to the class.” Fed. R. Civ. P. 23(a)(2). Commonality “does not meah that al
issues must be identical as to each member, but it does require that plaintiffs sengfy
unifying thread among the members’ claims that warrant[s] class treatnisiahos v.
Norwegian Cruise Lines Ltd212 F.R.D. 144, 153 (S.D.N.Y. 2002) (citation and internal
guotation marks omittedEspinoza280 F.R.D. at 124 (“Commonality may be met even though
class members’ individual circumstances differ, so long as their ‘injurresedeom a unitary
course of conduct.”) (quotinijobleg 224 F.R.D. at 338). “[C]ourts have liberally construed the
comnonality requirement to mandate a minimum of one issue common to all class members.”
Trief v. Dun & Bradstreet Corp144 F.R.D. 193, 198-99 (S.D.N.Y. 1992).

The namegblaintiffs’ claims and those of the members of the putative class arise
from a common wrong: Defendants’ failure to pay overtime compensation purstiaat t
NYLL. Defendants’ practice of compensating employees for overtimel lmesetwelve-hour
workday (rather thaaforty-hour workweek) and at a rate of $10 per hour (rather than one and
onehalf anemployee’s regular rate of pay) had a common impact on class membersl, Indee
courts have consistently held that claims by workers that their emplogee unlawfully denied
them overtime wages to which they were legally entitled meet the commonalitgupsérefor
class certification.See, e.gespinoza280 F.R.D. at 127Jankowski v. CastaldNo. 01ev-164,
2006 WL 118973, at *2-3 (E.D.N.Y. Jan. 13, 2009@ble 224 F.R.D. at 343. Accordingly, |

find that Plaintiffs satisfy the commality requirement.
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C. Typicality

The third requirement of Fed. R. Civ. P. 23(a) is that the claims of the named
plaintiffs purporting to represent the class be “typical of the claims . . . of §&"clged. R.

Civ. P. 23(a)(3). This inquiry is related to the commonality inquiry, but whereas “the
commonality inquiry establishes the existence of a certifiable class, thalitypiequiry focuses
on whether the claims of the putative class representatives are typical @fsthsl@ring
common questions.In re Frontier Insurance Group, Inc. Securities Litigatidir2 F.R.D. 31,
41 (E.D.N.Y. 1997). The claims are typical “when each class member’s clags tiom the
same course of events, and each class member makes similar legal arguprentsttoe
defendant’s liability.” Marisol A. v. Giulianj 126 F.3d 372, 376 (2d Cir. 1997). Typicality does
not, however, “require that the factual background of each named plaintiffis loéaidentical to
that of all class members; rather it requitest the disputed issue of law or fact occupy
essentially the same degree of centrality to the named plaintiff's claim as t6 atizro
members of the proposed clas€aridad v. Metro-North Commuter Railroati91 F.3d 283,
293 (2d Cir. 1999).

The ramedplaintiffs’ overtime claims are similar to those of the class members
and arise from the same unlawful policy. As discussed above, Defendants had a unityrm pol
of compensating employees for overtime basedtwelve-hour workday (rather thaamforty-
hour workweek) and at a rate of $10 per hour (rather than one aflbgemployee’s
regular rate of pay) in contravention of the NYLL. Accordingly, | find thainfifés satisfy the

typicality requirement.
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d. Adequacy

The fourth and final requirement of Fed. R. Civ. P. 23(a) is that “the
representative parties will fairly and adequately protect the interests ofa§s.” Fed. R. Civ. P.
23(a)(4). To determine whether a named plaintiff will be an adequate clasenégties, courts
inquire whether “1) plaintifs interests are antagonistic to the intere$tother members of the
class and 2) plaintiff's attorneys are qualified, experienced and able to cdmeliitgation.”
Baffa v. Donaldson, Lufkin & Jenrette Securities Co?2@2 F.3d 52, 60 (2d Cir. 2000). Courts
have also considered other factors, “such as whether the putative represeatatifamiliar
with the action, whether they have abdicated control of the litigation to clasetans
whether tiey are of sufficimt moral character to represent a clagsspinoza280 F.R.D. at 125
(citing Savino v. Computer Credit, Ind.64 F.3d 81, 87 (2d Cir. 1998)

“The fact that [P]laintiffs’ claims are typical of the class is strong evdé¢hat
their interests are not antagonistic to those of the class; the same stratdgigls\tindicate
plaintiffs’ claims will vindicate those of the classDamassia v. Duane Read#s0 F.R.D. 152,
158 (S.D.N.Y. 2008). Defendants argue that class certification should be deraeded®’Arpa
is an inadequate class representative. Specifically, they assert that “Gnprelidem with the
credibility of lead plaintiff Christopher D’Arpa which would disqualify him as a prope
representative.” Defs.” Mem. in Supp. Cross-Mot. Summ. J. 17. Evereifeltovdetermine that
the credibility of D’Arpa was in question, Defendants fail to elucidate how thigtiquneenders
D’Arpa’s interests antagonistic to the interests of the other members ddsise &oreover,
Defendants raise nalaquacy issue with respect to the three other named Plaintiffs. In addition,
Plaintiffs’ counsel is qualified to conduct the litigation, a fact Defendants do not dispute. Rosen

Decl. 11 353-57. Accordingly, | find that Plaintiffs satisfy the adequacyrexgant.
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e. Rule 23(b)(3)

Having satisfied the four prerequisites of Fed. R. Civ. P. 23(a), Plaintifs m
also satisfy one of thiaree subsections of Fed. R. Civ2B(b). Plaintiffs seek to certify a class
under Fed. R. Civ. P. 23(b)(3), which requires that “the court finds that the questions of law or
fact common to class members predominate over any questions affectimgdontjual
members, and . . . a class litigation is superior to other available menfithddirly and
efficiently adudicating the controversy.” The predominance inquiry “tests whether proposed
classes are sufficiently cohesive to warrant adjudication by represeritadimechem Products
521 U.S. at 623. This requirement is “more demanding” than the commonality inquiry under
Fed. R. Civ. P. 23(a) because “it requires not only that there be disputed issues that can be
resolved through ‘generalized proof,” but also that ‘these particular issues &suhstantial
than the issues subject only to individualized prooDd&massia250 F.R.D. at 159 (quoting
Moore v. PaineWebber, In806 F.3d 1247, 1252 (2d Cir. 2002)).

Plaintiffs have established that their NYLL overtime claim can be established
through generalized proof. As discussed above, Defendants have atimitt@tementing a
uniform policy of compasating employees for overtilbased oratwelve-hour workday (rather
thanaforty-hour workweek) and at a rate of $10 per hour (rather than one arcidae-
employee’s regular rate of pay) in contravention of the NYLL. Defendants makgument to
the effect that individual issues predominate. Accordingly, | find thattisisatisfy the
predominance requirement of Fed. R. Civ. P. 23(b)(3).

In addition to predominance, Fed. R. Civ. P. 23(b)(3) requhaghe class action
be “superior to other available methods for the fair and efficient adjudication cdtt@versy.”

Plaintiffs argue that a class action is superior to litigation by individual plaingtfause
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individual suits would be prohibitie costly relative to the value of the claims, class members
who still work for Defendants would be disinclined from pursuing individual claims &ordie
reprisal, and “a class action would eliminate the risk that questions of law comitienclass
will be decided differently in each lawsuit.” Pls.” Mem. in Supp. Mot. Summ. J. 16 (Sitioid
v. Aetna Services, In@210 F.R.D. 261, 268 (D. Conn. 2002)). Defendants make no argument in
favor of alternative methods to adjudicate Plaintiffs’ NYLL ovesdiclaim And “[n]Jone of the
factors mentioned in Rule 23(b)(3) that might cast doubt” on the superiority osaclas is
present In re Frontier Insurance Group, Inc. Securities Litigatid’2 F.R.D. at 48 (“The court
has not been made aware oy @lass members with an interest in ‘individually controlling the
prosecution . . . of separate actions,’ Rule 23(b)(3)(A), or any other pending titigati
concerning [this] controversy,’ Rule 23(b)(3)(B).”). Accordingly, | find thatiftiffs satisfy he
superiority requirement of Fed. R. Civ. P. 23(b)(3) and grant Plaintiffs’ motion f&r clas
certificationof their NYLL overtime claim

2. Spread-of-Hours

The named plaintiffs move for summary judgment on their individual NYLL
spreadof-hours claims. Under the “spread of hours” provistfain employee shall receive one
hour’s pay at the basic minimum hourly wage rate, in addition to the minimum wagedequir
for any day in which: . .the spreadfahours exceeds 10 hours.” 12 N.Y.C.R.R. § 142-Rldw
York defines “spread of hours” as “the length of the interval between the begamdrend of
an employee’s workday,” which “includes working time plus time off for mplais intervals off
duty.” Id. 8 142-2.18.“The employees’ entitlement to this compensation is in addition to any
claim for minimumwage payments or overtimeYu G. Ke v. Saigon Grill, Inc595 F. Supp.

2d 240, 260 (S.D.N.Y. 2008).
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The “district courts are split as to whether spread of hours pay is required for
employees making more than the minimum wadsllis v. Common Wealth Worldwide
Chauffeured Transportation of NY, LLNo. 10€v-1741, 2012 WL 1004848, at *6 (E.D.N.Y.
Mar. 23, 2012). But “the majority of courts of this circuit that have considered thes isave
found that “by its plain language, the spread of hours statute applies only to emplayaes
minimum wagé€' Id. at *8;see, e.gZubair v. EnTech Engineering P,B08 F. Supp. 2d 592,
601 (S.D.N.Y. 2011) (“[T]he Court finds that the explicit referenceniaimum wage’ in 8
142.2-4 indicates that such a provision is properly limited to those employees who oatgive
the minimum compensation required by IwSosnowy v. A. Perri Farms, In@64 F. Supp. 2d
457, 474 (E.D.N.Y. 2011) (“Based on the Court’s own reading of the statute, the Court agrees
with the cases that find that the explicit reference to the ‘minimum wage’ in sedf¢h4l
indicates that thepreadof-hours provision is properly limited to enhancing the compensation
only of those receiving the minimum required by I&wEspinosa v. Delgado Travel Agency
No. 05¢v-6917, 2007 WL 656271, at *2 (S.D.N.Y. Mar. 2, 2007) (“By its plain language,
section 142-2.4(a) only provides supplemental wages to workers who are paid the minimum
wagerequired under New York law.”):Moreover,the New York State Department of Labor
(‘DOL’) has issued Opinion Letters interpreting New York’s spread of howangsion as
applying only to employees earning minimum wagklélena v. Victoria’s Secret Direct, LL.C
886 F. Supp. 2d 349, 369 (S.D.N.Y. 2012) (quotinBing Fu v. Pop Art International IncNo.
10-cv-8562, 2011 WL 4552436, at *6 (S.D.N.Y. Sept. 19, 2011) (citing N.Y.S. Dep’t of Labor
3/16/07 Opinion Letter at 1, File No. RO-07-0009,
https://www.labor.ny.gov/legal/counsel/pdf/Minimum%20Wage%200rdersdRO009A.pdf

(last visited June 12, 2012)). | am inclined to agreh this interpretatiotbased on thetronger
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weight of authorityin its favor as well as the plain statutory language of the symeladurs
provision.

While it is undisputed that each of the narpéaintiffs worked over ten hours in
one day on more than one occasion, PIs.” Rule 56.1 1Y 3Be36have failed to demonstrate
that they were paid the minimum wag®@ursuant to the NYLL, the prevailing minimum wage
was $6.75 per hour from January 1, 2006; $7.15 per hour from January 1, 2007; and $7.25 per
hour from July 24, 2009 to the presefd. § 142-2.1.The named laintiffs assert that
Defendants compensatBdArpa $100 per day, Pujols-Vasquez $100 or $115 perMaghell
$120 per day, and Padilla $115 per day for a twelve-hour workda$f 7272, 74, 78. These
rates of compensation exceed the minimum wage. At the samehtenamed faintiffs make
the vague assertion that “most . . . were paid below the . . . State minimum wage nate duri
weeks of their employment.” PIs.” Mem. in Supp. Mot. Summ. J. 12. And they assert #tat on
leastone occasion, Pujoasquezeceived compensation falling below the minimum walge
11 25557 (stating that Pujol¥/asquez worked 49.72 hours for the week of March 4, 2011 to
March 10, 2011 and received $197.50, resulting in a rate of $5.7824 per Accoydingly, |
conclude that the conflict presented by tiaened faintiffs’ own factual assertions precludes
summary judgment on their individudlYLL spreadof-hours clains.

3. Deductions

The naned plaintiffs also move for summary judgment on their individual claims
thatDefendants made deductions from their wages in violation of 8§ 1®@ &YLL. Section
193(1) of the NYLL provides, in pertinent part:

No employer shall make any deduction from the wages of an
employee, except deductions which . . . are expressly authorized in
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writing by the employee and are for the benefit of the employee . .
.. Such deductions shall be limited to payments for:

(i) insurance premiums and prepaid legal plans;
(ii) pension or health and welfare benefits;

(X|v) similar payments for the benefit of the employee.
“Once wages are earned, deductions other than those set forth in sectionid§8aper.”
Jankousky v. North Fork Bancorporation, Indo. 08ev-1858, 2011 WL 1118602, at *3
(S.D.N.Y. Mar. 23, 2011) (citingachter v. Bernard Hodes Group, In&0 N.Y. 3d 609, 616-17
(N.Y. 2008)).

Cynthia Pritsinevelos testified thats a matter of general pofi Defendants
deducted wagder “damage]s],” “short pay,” and “[n]ot fueling up” the two trucks. Rosen
Decl. Ex. 3, at 89:6-90:9 (Cynthia Pritsinevelos Deflris Pritsinevelos similarly testified that
Defendants deducted wages damages to vehicles. Rosen Decl. Ex. 4, at 125:23-25 (Chris
Pritsinevelos Dep.)Theseare precisely thgypes of deductions that the New York State
Legislature contemplat when it enacted Section 193. The provision “was intended to place the
risk of loss for such thirgyas damaged or spoiled merchandise on the employer rather than the
employe€’ Hudacs v. Frito-Lay90 N.Y.2d 342, 325 (N.Y. 19973ge &0 Maldonado v. La
Nueva Rampa, IndNo. 10cv-8195, 2012 WL 1669341, at *8 (S.D.N.Y. May 14, 20¢Zhe
purpose of 8§ 193 is to prohibit employers from making unauthorized deductions from wages . . .
to place the risk of loss for such things as damaged, spoiled merchandise, or I@sbipribit
employer.”) (citation, internal quotation marks, and alterations omitted)

Two named plaintiffs specifically assert that Defendants made deductoms f

their wages.Mitchell contends that Defendants made unauthorized deductions from his wages
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to cover the costs of damages that the Defendants had claimed that

| did to their vehicles and . . . for other reasons including

deductions of $40 during the week of July 1, 2010 as a penalty for

asking the dispatcher for tractor trailer directions, deductions of

$100[ ] the week of September 15, 2011 for damages to a

motorcycle vinich | did not damage and deductions the week of

September 29, 2011 for no[t] fueling up the truck.
Rosen DeclEx. 8 1 26 (Mitchell Decl.). Pujoasquezimilarly contends that Defendants
made unauthorized “deductions . . . to cover the costs of dmnlaat the Defendants had
claimed that | did to their vehicles and deductions for other reasons including . . . fgedama
a flatbed mirror, deductions for a red light ticket which was issued to me.” RestrER. 11
26 (PujolsvVasquez Decl.). Bfendants do not dispute these assertiorsstoMitchell, Chris
Pritsinevelos specificallyanfirmed thaDefendantsleducted the amount of the purported
damage to the motorcyddem Mitchell's pay. Rosen Decl. Ex. 4, at 53:5-13 (Chris
Pritsinevelos Dp.). Accordingly,l grant summary judgmetd Mitchell and Pujols/asquezon
thar NYLL deduction clains.

4. Failure to Provide Notice

Finally, the named plaintiffs move for summary judgmentheir individual
claims that Defendants failed to complith notice requirements pursuant to 88 @9%nd (3)
of the NYLL. Pursuant to 8 195(1), an emplogasst“provide his or her employees, in writing
... at the time of hiring, and . . . each subsequent year of the employee’s employmére wi
employer a notice containingrjter alia) the rate orates of pay and basis thereof” and “the
regular hourly rate and overtime rate of pai’Y. Lab. Law § 195(1). This provision further
requires that “[edch time the employer provides such notice teraployee, the employer shall

obtain from the employee a signed and dated written acknowledgement, . . . of reitegt of

notice, which the employer shall preserve and maintain for six yelaks.Section 195(3)
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mandates that an employé&urnish each mployee with a statementith every payment of

wages, listingipter alia] the dates of work covered by that payment of wagesate or rates

of pay and basis thereof . the regular hourly rate or rates of pay; the overtime rate or rates of
pay; he number of regular hours worked, and the number of overtime hours wolteg.”

195(3).

Plaintiffs’ moving papers present only evidence going to Defendantg'ddd
comply with 8 195(3) of the NYLL. Their Memorandum of Law, for example, while
reproducing the entirety of § 195 of the NYLL for the Court, limits its discussion cériisiis’
purported violation of this provision to 8 195(3). PIs.” Mem. in Supp. Mot. Summ. J. 29.
Similarly, their Rule 56.1 Statement contains assertions of factddi@atDefendants’ purported
failure to furnish wage statememexjuired by 8§ 195(3), but nothing with respect to their
purported failure to provide the anhumaticerequired byg 195(1). See, e.gPls.” Rule 56.1 1
144, 211. Accordingly, | cannot conde as a matter of law thaamed plaintiffaare entitled to
summaryudgment as to 8§ 195(1).

With respect to § 195(3), howeve&’Arpa, Mitchell, and Padillaeachattested
that Defendants compensated them in eaxhthat they never received wage sta&tiets with
these payment§. Rosen DeclEx. 5 11 (D’Arpa Decl.); Rosen Decl. Ex. 8 { 10 (Mitchell
Decl.); Rosen Dd. Ex. 13 1 10 (Padilla Decl.). Defendants do not dispute these assertions.
Indeed, these statements are consistent@ytithiaPritsinevelos’s deposition testimony, in
which she admittethat Defendants did not provigeage statements those employees whom
theycompensated in cash. Rosen Decl. Ex. 3, at 96:5-98:25 (Cynthia Pritsinevelos Dep.).
Accordingly, | grant summary judgent to D’Arpa, Mitchell, and Padillan the NYLL failure to

provide notice claim pursuant to 8 195(3).

3 PujolsVasquez did nomakesuchattestations Rosen Decl. Ex. 11 (Pujeléasquez Decl.).
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D. Damages

Plaintiffs also move for summary judgment with respect to liquidated damages
and attorneys’ fees under both the FLSA and the NYLL, and prejudgment interesthender t
NYLL.

1. Liquidated Damages

Both the FLSA and the NYLL provide for the payment of liquidated damages in
appropriate circumstances to employees unlawfully denied payment ohwedmpensation.
Plaintiffs assert that thegre entitled to liquidated damages under both statutes. Pls.” Mem. in
Supp. Mot. Summ. J. 22-25.

Pursuant to 29 U.S.C. § 216(c), an employer who violates the compensation
provisions of the FLSA is liable for unpaid wages “and an additional equal amount as ldjuidate
damages® But pursuant to 29 U.S.C. § 260, liquidated damages may be remitted “if the
employer shows to the satisfaction of the court that the act or omission givitg siseh action
was in good faith and that he had reasonable grounds for believing that hisragsiorowas
not in violation of the [Act].” “[T]he employer bears the burden of establishing, Bin‘gind
substantial’ evidence, subjective good faith and objective reasonableRessli’v. Southern
New England Telecommunications Corl21 F. 3d 58, 70-71 (2d Cir. 1997) (citing 29 U.S.C. §
260). This burden, “is a difficult one to meet, however, and ‘[d]Jouble damages are the norm,
single damages the exceptionld. at 71 (quotindrock v. Wilamowsky833 F.2d 11, 19 (2d

Cir. 1987).

40 The Second Circuit has explained that “[a]s used in the FLSA ‘liquidaeadges’ is something
of a misnometf. Brock v. Superior Care, Inc840 F.2d 1054, 1063 n.3 (2d Cir. 1998It i$ nota sum certain,
determined in advance as a means of liquidating damages that may be inctheeftiiure. It is an award of
special or exemplary damages added to the normal damdde<Congress provided for liquidated damages in
order to compensatenployees “for losses they might suffer by reason of not receivingléiveul wage at the time
it was due.” Reich v. Southern New England Telecommunications Ci&p.F. 3d 58, 70 (2d Cir. 1997) (quoting
Martin v. Cooper ElectriSupply Cq.940 F.2d 86, 907 (3d Cir. 1991)).
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Defendants ange that liquidaté damages should be remitted because Defendants
acted ingood faith “consistent with the practices of the tow truck industry” and reagonabl
believed that their actions were lawfuiGood faith” in this context requires that a defendant
produce “plain and substantial evidence of at least an honest intention to ascertaire wNth
requires and to comply with it.Reich 121 F.3d at 71 (citinrock 833 F.3d at 19)The
Second Circuit has held that good faith is not demonstratedrplésiconformity with industry
wide practice.”ld. (citing Cooper Electri¢ 940 F.2d at 91@rock 833 F.2d at 19-20).
Defendants present no additional evidence in support ofatgimenthat they acted in good
faith. As to objective reasonableness, as discussed above in connection with the willfulness
inquiry in determining the appropriate statute of limitatiander the FLSA, Defendants evinced
a knowing and deliberate disregard for their legal obligations pursu#m Act Hence, they
have not met their burden of avoiding the imposition of FLSA liquidated damages.

Separately, the NYLL authorizes an award of liquidated damages, in the amount
of 25 percent of unpaid wages, if the employee demonstrates that his emplmyatisn of the
staute was willful. N.Y. Lab. Law 88 198(1-a), 663(I)The applicable test for willfulness in
this context appears to parallel that employed in determining willfulness for limitgtiopeses
under the FLSA.”Yu G.Ke, 595 F. Supp. 2d at 261 (citindoon, 248 F. Supp. 2d at 235).
Willfulness in the FLSA limitationgontext involves either knowledge by the employer that his
conduct is illegal or reckless disregard for whether it is statutorily pro@iibieLaughlin 486
U.S. at 133.As | have alreadydund, Plaintiffs have demonstrated that Defendants acted
willfully in their violation of the FLSA. Accordingly, they are also entitled to an award of

liquidated damages under the NYLL.
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The only question remaining is whether Plaintiffs may receive tvawdsaof
liquidated damages, one under the FLSA and the other under the NPfaintiffs argue that
since the two awards serve differeatoses, they may recover both. Pls.” Mem. in Supp. Mot.
Summ. J24.

“Authority is mixed regarding whether aapttiff may recover liguidated damages
under both federal and state lawwWicaksono v. XYZ 48 CorpNo. 10€v-3635, 2011 WL
2022644, at *7 (S.D.N.Y. May 2, 2011However, “[tlhe majority of cases allow for
‘simultaneous recovery,’ because recovery of liquidated damages undet tetkstate law
serves different functions.Maldonadq 2012 WL 1669341, &9 (collecting cases).

“Liquidated damages under the FLSA are not a penalty,” but rather “compensdtien t
employee occasiondal the delay in reeiving wages caused by the employer’s violation of the
FLSA.” Yu G. Ke595 F. Supp. 2d at 261 (quotiHgrman 172 F.3d at 142pgccord Reich121
F.3d at 71. By contrast, “the liquidated damages provided for in the New York Lab@aréaw
punitive in nature.”ld. at 262 (citingReilly v. Natwest Markets Group, In¢81 F.3d 253, 265
(2d Cir. 1999) Carter v. FritoLay, Inc, 425 N.Y.S.2d 115, 115 (1st Dep’'t&®). In any event,
Defendants do not caggtPlaintiffs recovery ofliquidated damages under both the FLSA and
the NYLL. Accordingly, | find that Plaintiffs are entitled to liquidatedn@mes under both
statutes.

2. Pre-Judgment Interest

Plaintiffs also seek prudgment interest on their NYLL overtime claim,
recognizing that the receipt of a liquidated damages award under theliri&Aheirrecovery
of prejudgment interespursuant to that statute. PIs.” Mem. in Supp. Mot. Summ. J. 30 (quoting

Brock 840 F.2d at 1064 (“It is well settled that in an action for violations of the Fair Labor
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Standards Act prejudgment interest may not be awarded in addition to liquidated d@mages
Because liquidated damages under the FLSA are compenstiegpserve as a form of pre
judgment interest, and for that reason a plaintiff who prevails on his FLSA alad receives
liguidated damages may not also receive an award of intenéstG. Ke 595 F. Supp. 2d at
261. By contrast|p]re-judgment interesand liquidated damages under [New York] Labor
Law are not functional equivalegitdecause the liquidated damages provided for in the NYLL
are punitive in natureReilly, 181 F.3d at 265. Thus, a plaintiff may recover both liquidated
damages and pjadgment interest under the NYLIMaldonadg 2012 WL 1669341, at *10
(citing Reilly, 181 F.3d at 265).

Where a plaintiff has already received an award of liquidated damageshasde
FLSA, that plaintiff “has been compensated for some portion of the dathyand “is therefore
entitled to an award of prejudgment intelf@st the NYLL claim]only on unpaid wages . . . for
which liquidated damages pursuant to the FLSA were not asse&atiflan 822 F. Supp. 2d
at 298;McLean v. Garage Management Cqros. 10ev-3950, 09ev-9325, 2012 WL
1358739, at *11 (S.D.N.Y. Apr. 19, 2012) (findiptaintiffs were“entitled to NYLL
prejudgment interest . . . on unpaid overtime wages for the period during which they will not
receive FLSA liquidated damaggsGurung v. Malhotra851 F. Supp. 2d 583, 594 (plaintiff not
entitledto prejudgment interest on “staatbne FLSA claims for which liquidated damages were
assessed”)Accordingly, Plaintiffs are entitled to prejudgment intex@stheir unpaidovertime
wagesfor which no federdiquidated damages are awardeice. for wages accruing undédre

longer statutory period under the NYLL.
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3. Attorney’s Fees

Finally, Plaintiffs seek attorneys’ fees pursuant to the FLSA and the.N'Bbth
the FLSA and th&YLL are feeshifting statutentitling prevailing plaintiffs to recover
attorneys’ feesSee?29 U.S.C. § 216(bN.Y. Lab. Law & 198(1a), (1-d). Accordingly,
Plaintiffs are entitled to attorneyi&es.

CONCLUSION

For the reasons stated above, Defendants’ motion for partial summary judgment
on the FLSA overtime clains denied. Plaintiffs’ motion for partial summary judgment is
granted in part and denied in part. Plaintiffs are granted summary judgsntenthe thregear
statuteof limitationsunder the FLSAthe FLSA and NYLL overtime claim($o the extent they
are timely) the NYLL deduction claingas toMitchell and Pujolsvasquez, and the NYLL
failure to provide notice claim pursuant to § 195(3) (as to D’Arpa, Mitchell, and Padilla)
Plaintiffs are denied summary judgment on their FLSA retaliation daidhNYLL spreaebf-
hours claim.Plaintiffs’ FLSA and NYLL minimum wage claims are dismissed from this action.

Plaintiffs’ motions for collective certification of the FLSA overtimaioh and for
class certification of the NYLL overtime claim are granted.

The parties are directed to appear betbeeCourtfor a status conference on June
27,2013 at 10:30 AM to discuss damages and possible settlement. The parties are expected to

discuss the issue of a possible settlement prior to the conference.
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The Clerk of the Court is directed to add Mitchell and Padilla as parties to this

action and to dismiss Runway Towing & Recovery Corp. as a defendant in tbrs acti

So ordered.

John Gleeson, U.S.D.J.

Dated:June 18, 2013
Brooklyn, New York
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