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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MERLENE BACCHUS

Plaintiff,
MEMORANDUM & OPINION

- against
Case Nol12 CV 1663 PKC)
NEW YORK CITY DEPARTMENT OF
EDUCATION; DISTRICT COUNCIL 37,
AFSCME, AFL-CIO; BOARD OF
EDUCATION EMPLOYEES LOCAL 372;
and RENEE PEPPER,

Defendants.

PAMELA K. CHEN, United States District Judge:

Plaintiff Merlene Bacchus, a former school aidethe New York City public school
system, brings this action agaitis¢ New York City Department of Education (“DOE”"), District
Council 37 and its affiliate, the Board of Education Employees Local 372 (collgctiveion
Defendants” or “Union”), and Renee Pepper (“Pepper”), assistant piliatipablic School 259
(“PS 259”). Bacchus alleges th#dte DOEandPeppewiolated Title VII of the Civil Rights Act
of 1964 (“Title VII"), 42 U.S.C. § 1981the New York State Human Rights Law (“NYSHRL"),
and tlke New York City Human Rights Law (“NYCHRL”) by embarking on a discigfin
campaign against Bacchus that resulted in her termination, subjecting her tdlea ot
environment, and retaliating against her after she complained to the DOE andwhéoNe
State Division of Human Rights. Bacchus also alleges that the Union Defehdzatked their

duty of fair representation to her.

! The Courhereby amends the caption to reflect Plaintiff's voluntary dismissal of the City

of New York from this case on July 23, 2012. (Dkt. 16.)
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There are three motions currently pending before the Court. The DOE and Pepper
(collectively, “the City Defendants” or lie City”) move for summary judgment ddacchus’s
discrimination and retaliation claims. The Union and Bacaaah crossnove for summary
judgmentwith respect to Bacchus'State and City lawclaims for breach of the duty of fair
representation.

For thereasons set forth below, the Court grants the City Defendants’ motion for
summary judgment in part and denies it in part. Specifically, the Court gsanimary
judgment to the City Defendants Bacchus’sTitle VIl and NYSHRL retaliation and retaliatory
hostile work environment claims; and NYCHRL retaliation and retaliatory hostilek wor
environment claims. The Court denies summary judgment to the City Defendants on the
remainder oBacchus’sTitle VII, NYSHRL, and NYCHRL claims. The Court denies sumynar
judgment to the Union and Bacchus on [&tate lawclaim for breach of the duty of fair
representation. The Court dismis&chus’'s42 U.S.C. § 1981 claims, her breach of contract
claim against the DOE, and hé&ity law claim for breach of the duty d&ir representation.
Finally, with respect to the claims remaining in this case, the Court dismisses Reppe
Bacchus’s Title VII claims, and the DOE fromBacchus’s NYSHRL and NYCHRL
discrimination claims.

l. BACKGROUND AND FACTS

A. The Union’s Failure To OpposeBacchus’s56.1 Statement

Pursuant td.ocal Rule 56.1(c), “[e]ach numbered paragraph in the statement of material
facts set forth in the statement required to be served by the moving party wikred& be
admitted for purposes of the motion unless specifically controverted by aspamckengly
numbered paragraph in the statement required to be served by the opposing zady.Civ.

R. 56.1(c). The Union submitted a Rule 56tatement in support of its summary judgment
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moation (Dkt. 66, Union Defendants’ Local Rule 56.1 Statement (“Union 56.1")), but failed to
submit an opposing statement Bacchus’'s56.1 Statement supporting her crosstion for
summary judgment. Bacchtizereforeasks the Court to deem all fadgn her56.1 Statement as
uncontested. (Dkt. 77, Bacchus Reply Memorandum (“Bacchus DFR Reply”), at ECE 1-2.)
“Where the party opposing a motion for summary judgment fails to subgprioer
countestatement of material facts, the court may choose to accdpctlal allegations of the
opposing part[y] as true for the purposes of deciding the motidvit” Hawley Ins. Co. v.
Abraham Little Neck Dev. Grp., IndNo. 09 CV 3463, 2015 WL 867010, at *5 (E.D.N.Y. Feb.
27, 2015)(internal quotations anditations onitted) (emphasis in original). Alternatively, the
Court may opt to conduct an assiduous review of the recokd.Given the nature of the case,
and the competing 56.1 statements filed on the Union’s motion for summary judgment, the Court
has elected to conduct such a review of the record rather than accept all factual adlegation

Bacchus's$H6.1 statement as true.

2 Citations to ECF” refer to the pagination generated by the Court’s electronic docketing

system and not the docuntaninternal pagination.



B. Facts
The following facts are undisputed unless otherwise nibted.

1. Parties and Individuals RelevantBacchus’<laims

Merlene Bacchus, a black woman, is of Guyanese national origin. (DOE 56.1, T 3; Pl
DFR 56.1, 1 1.) She worked ftthre DOE as a School Aide from approximately December 1994
through March 11, 2011. (Pl. DFR 56.1, T 2.) From about September 4, 200htMarch
11, 2011, Bacchus was assigned to PS 259, located in Jamaica, Queens. (Pl. DFR 56.1, 1 3;
DOE 56.1, § 2). Her duties included answering phones, making copies, maintaining book
inventory, delivering books to classrooms, supervising studentgeafaming related work for
the principal and PS 259 office staff. (DOE 56.1, { 6.)

The principal of PS 259, Angela Thompson, hired Bacchus. (DOE 56.1,  2.) Thompson

also identified as black. She died in January 2012 and is not a named defendant in this suit.

3 The Court bases the facts on the 56.1 statements and opposing statements filed by the

parties. The 56.1 statements pertaining to the City’s motion for summary judgetdbkia 56,
DOE’s 56.1 Statement (“DOE 56.1"); Dkt. 60a&hus Statement of Disputed Material Facts
(“P1./DOE 56.1 Opp.”); and Dkt. 69, DOE 56.1 Reply (“DOE 56.1 Reply”). Bacchus also
supplied an affidavit in support of her opposition: Dkt. 61-1, Affidavit in Opposition to
Defendants’ Respective Motions for Summary Judgment (“Bacchus DOE Aff.”).

The 56.1 statements relevant to the Union’s motion for summary judgment are: Dkt. 66,
Union Defendants’ Local Rule 56.1 Statement (“Union 56.1"); and Dkt. 72, PlaintifterfS¢at
of Disputed Material Facts (“Pl.fdon 56.1 Opp.”).

Plaintiff filed a 56.1 statement in support of her cross-motion for summary judgment
against the UnionSeeDkt. 64, Plaintiff's 56.1 Statement (“Pl. DFR 56.1"). As discussed above
in Section I.A, the Union did not file a response. Bacchus also supported her 56.1 statdment w
an affidavit: Dkt. 78-1, Affidavit in Support of Motion for Partial Summary Judgmeésagthus
DFR Aff.”).

Unless otherwise noted, a standalone citation to a 56.1 Statement denotes tloairthis C
has deemethe underlying factual allegation undisputed. Any citations to a party's 56.1
Statement incorporates by reference the documents cited thér/aere relevant, however, the
Court may cite directly to underlying documents.
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(DOE 56.1, 1 4.)Defendant Renee Pepper was an Assistant Prireig2S 259. (DOE 56.1, |
13.) Barbara Levy began workinghompson’s secretamnp August 2007. (DOE 56.1, 1 14.)
Colleen O’Connell was a guidance counselor at PS BBBduties included taking student
statements regarding student problems or conflicts. (DOE 56.1,-1%.15Jennier LaBella
was a teacher at PS 259. (Dk8-6 at ECF 3.)Levy, O'Connell and LaBellaarenotnamed as
defendants in this suit.

Other school aides who worked at PS #b#ing the relevant time frame includéidina
Mixon, who is black and neWest Indan; Katarzyna Lopez, who is white and of Polish national
origin; Donna Arjoon, who is West Indidnand Shawn Horton, who is black and Attest
Indian. (DOE 56.1, 11-%; Dkt. 70, Affidavit of Donna Arjoon.)In November 2009, PS 259
laid off Lopez and Horton due to budget cuts. (DOE 56.1, § 9.) Lopez and Horton occasionally
worked as substitute aides and Lopez returned to P&uR&#me in January 2011. (DOE 56.1,
M 1112))

During her DOE employment, Bacchus belongethéoAmerican Federation of State,
County, Municipal Employees, District Council 37 (“District Council 37”) asdaffiliate, Local
372, andvas a memben good standing. (Pl. DFR 56.1, 1 4, 7.) The Union officials relevant
to this actionare Robin Roach, General Counsel for District Council 37 (Pl. DFR 56)1, 1
Myrna Cabranes, Assistant Director of District Council 37 (Pl. DFR 56.1, fhglljsPWambser,
Union representative for all School Aides (Pl. DFR 56.1, § 8); and Craig Dickerson, who
replaced Wambser as representatigen Wambser’s retirement, (Pl. DFR 56.1, { 10).

A collective bargaining agreement (“CBA”) betwettie DOE and the Union covered

Bacchus’ssmployment. (Pl. DFR 56.1, 1 13.a—-13.e.) The CBA set forth afeprgrievance

Arjoon’s race is naspecified.



procedure. (Union 56.1, 1 5.) In cases of suspensions and terminations, the Union could initiate
a grievance at the second level (“Step 2”). (Union 56.1, 1 6.) If denied at Step 2, the Union
could take the grievance to a third level (“Step JDkt. 80-5 at ECF 59.)f denied at tep 3,
the Union could appeal the denial and request that the grievance be arbitrated bedoenaey
panel. (Union 56.1, 1 7.) The CBA provided that “[u]pon request to the head of the school, a
Union staff representative shall be permitted to meet with the employees in therungjttieir
non-working time, within the school, for the purpose of investigating complaints and
grievances|.]” It also provided that a Union representative “shall be pednhatinvestigate
grievances and complaints during working time provided such grievances reqoetios of
working conditions at the work location.” (Pl. DFR 56.1, 1 13.b (quoting CBA, Article XX).)

The Union maintains that it has established procedhegsare initiatedipon the filing of
a grievae by a union member. (Union 56.1, 1 8.) With respect to a denial of a grievance at the
Step 3level, the grievance representative submits an internal request for embitoadne of the
Union’s Assistant Directors. (Union 56.1, 1 9.) The Assistargdr reviews the request and
then forwards the case to the Union’s Legal Department. (Union 56.1, 1 9; Pl./Union 56.1 Opp.,
1 9.) The Associate General Counsel of the Uiconducts a merit review of arbitration
requests sought by Union members. (Union 56.1, 11 13-15.)

2. Bacchus’sAffidavit in Opposition to the City Defendants’ Motion

Before recounting the events relevanBecchus’'sclaims the Court addressése Citys
objection to the July 29, 2014 affidavit Bacchus submitted in opposititimet&itys motion.
(DOE Reply Memo at ECF-2.) The Citycontends that the affidavit makes certain allegations

that appear for the first time in the affidaBacchus apparently did not raibeseallegations in

> Roach previously occupied this position. She is now the Union’s General Counsel.

(Union 56.14113-15.)



her rebuttal statemnts tothe DOE, her complaints tthe DOE’s Office of Equal Employment
(“OEQ”), her complaints to theYSDHR, or her deposition.lq. at ECF 3.)

“[A] party may not create an issue of fagtsubmitting an affidavit in opposition to a
summary judgment otion that, by omission or addition, contradicts the affiant's previous
deposition testimony. Hayes v. New York City Depdf Corr,, 84 F.3d 614, 619 (2d Cir. 1996)
(citing Perma Research & Dev. Ca.Singer C0.410 F.2d 572, 578 (2d Cit969)). “[F] actual
issues created solely by an affidavit crafted to oppose a summary judgmeoi @i not
‘genuine’issues for trial. 1d. Thus, ‘Statements in an affidavit filed in responseatsummary
judgment motion [do]not create material factual disputefiese none existed without such
affidavit.” 1d. (citing Perma Research110 F.2d at 578).

Accordingly, while the Court does not rejdgacchus’saffidavit in its entirety, it does
reject the portions of the affidavit identified by the Gig/raising factual issues for the first time.
Specifically, the Court disregard&acchus’scontentions that: (1) Pepper, Thompson, Levy and
nonDefendantteacher LaBella made derogatory remarks or insulting comments about her
national origin(Bacchus DOEATf., § 13), (2) Thompson stated that West Indian women were
stupid(Bacchus DOE Aff., 1 15); (3) Thompson frequently corrected Plaintif6éaymmciation of
words in front of staff and visitors, and stated “Merlene, what are you saying? oMod kke
you're saying blah blah blah. ” (Bacchus DOE Aff., § 16.)and (4) LaBella called Bacchus an
“ugly monkey” while making animal noisegBacchus DOE Aff., § 17.)

3. Bacchus’sEmployment at PS 259

Prior to working at PS 259, Bacchus had never had disciplinary charges brought agains
her. (Dkt. 796, Bacchus Complaint to DO@ffice of Equal Employment (“OEO Compl.”) at
ECF 5.) The events relevant to her claims began in 2009, approximately a yedradinafier

she began working at PS 259. From November 2009 to February 2011, Bacchus contends that
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staff at PS 259 fabricated incidents against her and manipulated students intogabeusf
verbal abuse and corporal punishment.

Bacchus testified that between 2009 and 2011, she frequently avkeifreampson say
that she did not like West Indian women and that they could not speak English. (DOE 56.1, 1
17.) Bacchus further testified that Thompson regularly shouted at her and mockéthther
Thompson told her to “learn to speak the English langyayedthat Thompson, Pepper and
Levy regularly mimickedBacchus’saccent and laughed at Bacchus when she spoke. (Pl./DOE
56.1 Opp., 1 17.Bacchus also testified that LaBella would make comments about Bacchus such
as “look at the mad old lady” and referrechter as “Aunt Jemima” at least twice a week. (DKkt.
78-2, Bacchus Dep. at ECF 72.)

Letter of Instruction On May 26, 2009, Pepper met with Bacchus and union
representative Wambser to discuss an incident on May 19, RO@Shich Bacchus brought a
fourth-grade class from the auditorium tlee students’ classroom without instruction from a
supervisor. (DOE 56.1, § 26.Bacchusdisputes the incident happened as Pepper alleged
(PI./DOE 56.1 Opp., 1&) Pepper issued a letter of instruction to Bacchgsrokng the
incident; Bacchus concedes that the letter was not a disciplinary |eB8®DE 56.1, | 27;
PI./DOE 56.1 Opp., 1 27.) Pepper also issued a letter of instruction to Mixon regardingehe sam
May 19, 2009 incident, but Bacchus contends that gétterlto Mixon was an “aftehought”
because it was not signed by Peppad Mixon received it a week after Bacchaseived hers
(DOE 56.1, 1 28; PI./DOE 56.1 Opp., 128

Box Dispute On several occasions in September 2009, Thompson and Pepredord
Bacchus to lift heavy boxes onto a flatbed cart. (DOE 56.1, § 18; PI./DOE 56.1 PAg- 1

19.) Though Bacchus contends that no other school aides were asked to lift heavy boxes, the



record, includingBacchus’sown OEO complaint, plainly contradicts herCofmparePl./DOE

56.1 Opp., 1 18vith Dkt. 7811, Deposition of Katarzyna Lopez (“Lopez Dep.”) at ECF 63 (“we

do lift boxes”)and OEO Compl. at ECF 3 (noting Bacchus and another aide were asked to do
heavy lifting.) Bacchus thereafter hurt her back and presented the school with a doctor’'s note
stating thatshe could not lift heavy objects. (PI./DOE 56.1 Opp., § 20.) Thomjisam
requested that Bacchus undergo a medical examinatiothdbyDOE (DOE 56.1,  20.)
Following a DOEordered medical examination on December 2, 2009, Bacchus was deemed fit
for duty. (DOE 56.1, 1 21-22.)

At about the same time that Bacchus was ordered for a medical examination in 2009,
Thompson also requested that Trina Mixon undergeedical examination following Mixon’s
refusal to carry two reams of paper. (DOE 56.1, 1 23.) Following a-@@@&ed medical
examination on December 1, 2009, Mixon was deemed fit for duty. (DOE 56.1,  24.)

November 23, 2009 Incident with M.PA fourth-grade student, M.P., alleged that on
November 23, 2009, Bacchus grabbed her by the shoulders. (DOE 56.1, { 29.) Bacchus
maintains that M.P.’s statement is subject to certain irregular(figd4.P. delayed in reporting
the incident to the school, arahly did soat O’'Connell’'sbehest (2) M.P. allegedthat the
incident happened outside, but Thompson, Pepper and/or O’Connell could not provide an
eyewitness to the incident3) M.P.’s statement appears be written inat least two different
handwriting; (4) M.P. reported that “it was starting to rajidut it did not rain on the date in
guestion; and5) a different version of M.P.’s statemamits the statement “it was starting to
rain.” (Pl./DOE 56.1 Opp., 1 29./SeeDkt. 795 at ECF 122 (“starting to rain”); Dkt. 7B at

ECF 18 (no mention of rain).)



Incident with PepperOn November 25, 2009, Pepper shouted at Bacchus. (DOE 56.1, |
25.) Whilethe City contends that Pepper disciplined Bacchus for her failure to line up students
in the gym, Bacchus contends that Pepper yelled at her without cause. (DOE 56.1, T 24;
PI./DOE 56.1 Opp., 1 25.)

Incidents on November 25, 2009 and November 30,:200% fourthgrade students,
M.S. and P.H.alleged that on November 25, 2009, Bacchus grabbed theheinycollars and
yelled, “you are in trouble.” (DOE 56.1, | 32.) Bacchus states that whisehio®lclaimsthat
the incidents happened at the same tithe, schoolreported them as separate incidents, and
made the reports on different dateBl./DOE56.1 Opp., 1 32.)

Another fourthgrade student, M.A., alleged that on November 25, 2009, Bacchus
grabbed him by the wrist. Students K.Z. and T.W. provided witness statements regaatling
incident. (DOE 56.1, 11 334.) Bacchus states that T.W.’s and K.Z.'s statements contain two
different kinds of handwriting; and that M.A.’s statement, which was origiigalign in Spanish,
does not exactly match O’Connell’s translation. (Pl./DOE 56.1 Opp., 1 33-34.)

On November 30, 2009, the grandmother of fogrder I.D. called the school to report
that 1.D. came home cryingecauseBacchus had yelled at him and his clasalling them
“lerks.” (DOE 56.1, § 35.) Bacchus poirdst that O’Connell’s initial report on the incident
states that 1.D.’s grandmother called O’Connell personally, but during O’Gsndeposition,
she maintained that the report was mad&hompson. (PI./DOE 56.1 Opp., 1 35.)

Disciplinary Meeting on Student Allegations Bacchus met with Thompson and
Wambser on December 9, 2009 to discuss the allegations by students M.P., M.S., P.H., M.A. and

I.LD. (DOE 56.1, 1 29, 36.) Thompson deemed the incidents substantiated, stated that

10



Bacchus’sactions “were a result of extreme poor judgment”, and issued Bacchus a letier to fi
(DOE 56.1, 11 31, 37-39.)

December 3, 2009 Incident with 2. The mother of fourttyrade student J.T. alleged that
on December 3, 2009, Bacchus called him “stupid.” (DOE 56.1, 4140 Bacchus states that
J.T.’s mother did not speak English (PI./DOE 56.1 Ofipl), and O’Connell could not recall
how the report was made (Dkt.-80 Deposition of Colleen O’Connell (“O’Connell Dep.”) at
ECF 8.)

On February 5, @10, Thompson deemed the allegation substantiated and issued Bacchus
a letter to file. (DOE 56.1, 11423.) The letter recommended that Bacchus avail herself of the
Union’s Personal Service Unit for trainirfgl.), but Bacchus maintains the Union had no such
unit. (Pl./DOE 56.1 Opp., 1 42.)

Bathroom Incident On January 6, 201®epper askeBacchuswhether she was on the
clock as Bacchus was heading to the bathroom. (DOE 56.1, { 54.) Bacchus responded that she
was, and then said, “Now | am being followed to the bathroom.” (DOE 56.1, fA8409rding
to the DOE, vmen Bacchus returnddom the bathroomshe laughed and said Reppey “wipe
my butt.” (DOE 56.1, 1 55.) Witness statements from O’Connell and Levy Istaténéy heard
Bacchus say, “Are you going to wipe my butt too?” (DOE 56.1, {1 56.) However, Bacchus
maintains she never said the phrase “wipe my pattl disputes O’Conné&dl presence during
the incident. (Pl./DOE 56.1 Opp., 1 56.)

On January 15, 2010, Bacchus met with Pepper, Wambser, Thompson and O’Connell to
discussthe January 6, 201Mathroom incident. (DOE 56.1, { 53.Ppuring the meeting,
Wambser told Bacchus that it was within Pepper’s purview to ask whether she waslockhe

and that making a comment to a supervisor about being followed to the bathroom was not

11



appropriate. (DOE 56.1, 1 88.) Wambser recommertidhat Bacchus meet with the
Union’s Personal Service Urfir training which Bacchus contends does not exi@@OE 56.1,

1 61; PL./DOE 56.1 Opp., 1 61.) Itis undisputed that Bacchus did not attend any training. (DOE
56.1, 1 62.)

Pepper issued astiplinary letter toBacchus’sfile dated January 19, 2010, stating that
Bacchus’sbehavior was unsatisfactory and unprofessional. (DOE 56.1, { 64.) Bacchus
submitted a rebuttal, denying that she had ever uttered the phrase “wipe yhgthatittg that
Levy, Pepper, and Thompson lied about the incident, and accusing Levy of “perjhdnsg]f
to try to have [Bacchus] dismissed” and have the school aides she prefdrired re(Dkt. 796,
Bacchus Letter dated 1/28/2010, at ECF 10.)

Umbrella and Handbag IncidenOn April 15, 2010, Pepper met with Bacchus and
Wambser to discuss two incidents: @acchus’suse of an open umbrella while supervising
students outside and her carrying a handbag while supervising students in the lunchro@m; and (
Bacchuss failure to immediately report an incident betwdem students. (DOE 56.1, | 65,

68.) Bacchus states that other school aides carried their handbags and unttettzest she
was the only one written up for doing so. (PI./DOE 56.1 Opp., $débato Dkt. 61-7, Bala
Dep.at ECF 18; Dkt. 79-&epper Dep.at ECF 22.)

With respect to the incident betweéme two students, a fifth grader had reported to
Bacchus that another student had slapped her in the bathroom between 11:20 am and 12:00 pm,
but Bacchus did not report the incident to school administrators until 2:35 pm. (DOE 56.1, { 68.)
Pepper found that Bacchus had failed to use good judglmemit reporting the incident
immediately but Bacchus disputes Pepper’s finding, given that she maelgog and that the

studentwho reported the incidentas laughingat the time of the report, and was not injured.
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(DOE 56.1, 1 68; PI./DOE 56.1 Opp., 1 68.) Wambser pointed out that the school’s incident
reportingpolicy did not specify that such reports should be made immediatelhariBacchus

had technically complied with the policy. (Pl./DOE 56.1 Opp., 11-68.a.) Pepper issued
Bacchus a warning letten both incidents. (DOE 56.1, § 70.)

Bacchus notes that in 2009, a parent complained to the school that Lopez had failed to
properly supervise students during a lunch period, thereby allowing one student to pull on he
daughter’s neck/back brace. (Pl/DOE 56.1 Opp., 1 68.e.) Pepper did not counsel Lopez,
disciplineher,or issue a letter thopez’sfile. (Pl./DOE 56.1 Opp., § 68.f.) Lopez testified that
she did not report or log the incident because the students were $ieeLopez Dep. at ECF
56-57.)

4. Bacchus’'sSuspension

Student E.S. alleged that on December 1, 2009, Bacchus pulled E.S.’s hair when she
walked out of line withouBacchus’'spermission. (DOE 56.1, { 44.) E8ported the incident
after LaBella heard other students discussibg (DOE 56.1, § 45.) Students B.B. and R.R.
provided witness atements (DOE 56.1, 1 46.) Bacchus pointsgsues with theeports of the
incident: (1) Thompson stated the incident happened beyond the double doors, but the statements
by E.S., R.R. and B.Bindicate thatit happened in the lunch roon@2) Thompson did not
interview other school staff present in the lunch room;(@hthe allegation was reported tize
DOE’s Office of Special Investigation (“*OSI”) on December 10, 2009 at 2:68, put the
student did not make the allegation until December 10, 2009 at 3:00 pm. (PI./DOE 56.14Opp., 1
44-45.)

On January 15, 2010, Bacchus met with Thompson and Wambser. (DOE 56.1, | 47.)
Thompson deemed the allegation substantisdaed suspended Bacchus without pay for two

weeks. DOE 56.1, 147.)
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Bacchus challenged the suspension through her union. (Union 56.1, § 26.) Roach
initially declined to take the suspension grievance to an arbitratia, @ard mailed Bacchus a
letter stating her reasons fthre declination (Union 56.1, § 28.) The letter was addressed to
Bacchus at her residence d86th Avenue. (Union 56.1, § 29.) Bacchus met with Roach to
contest the decision, and the Union thereafter took the suspension grievancareftnéation
panel. (Union 56.1, 1 31.)

E.S. testified at the hearing, and the arbitrator fouedto be “truthful and consistent
with her prior written statement” and “very credible.” (DOE 56.1, 1 49.) Bacdbogestified
at the hearing, and denied that the incideapp@ed. (Pl./DOE56.1 Opp., 1 49.a.) The
arbitrator found that inconsistencies time witnes®s’ statements were minor amehmaterial.

(DOE 56.1, 1 50.) The arbitrator found Bacchus “less than credible, and deterhahéert
denial, without anything more, did not outweigh the evidence supporting E.S. (DOE 56.1, § 51,
PI./DOE 56.1 Opp., 11 4949.d.) The grievance panel denigdcchus’sgrievance and upheld

the suspension, with the District Council 37 grievance panelist dissenting. (DOE 56.1, § 52;
PI./DOE 56.1 Opp., 1 52.)

5. Bacchus’sTermination

In February 2011wo female sixthgraders approached Pepper about issues they were
having with Bacchus, and Pepper told them to write statements documenting the {EXDEs
56.1, § 71.) Their statements alleged that on February 2, 2011, Bacchus called anbther sixt
grader, A.A, “fat boy” while the classvasin the auditorium. (DOE 56.1,  72.) Pepper asked

A.A. to provide a statement, and he stated that Bacchus had called him “fat boy.” (DOE 56.1,

6 Bacchus objects to the arbitrator’s conclusion, in part, noting that the arbiadtaot

reviewed surveillance footage of theiohent. (Pl./DOE 56.1 Opp., 1 50.) The Court notes that
surveillance video is not part of the record on summary judgment.
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73.) Bacchus alleges that Pepper manipulated the students into providing trersentsat
(PL./DOE 56.1 Opp., 11 71, 73.) The school secured additional student statements on the
incident, some of which Bacchus also disputes as having been coerced and/or matuptiegted
school. (DOE 56.1, { 75; PL./DOE 56.1 Opp., 11 71, 7Rcchus did not become aware of
these additional statements until discovers exchanged in this actior(PI/DOE 56.1 Opp.,
175.a)

On February 16, 2011, Pepper convened a disciplioanjerence attended by Pepper,
Bacchus, and Wambser. (Pl. DFR 56.1, § 14; DOE 56.1, 1 76.) Pepper told Bacchus that two
students had reported that Bacchus had called A.A. “fat boy” on February 2, 2011. (Pl. DFR
56.1, |1 1415; Dkt. 792 at ECF 14.) Athe conference, Bacchus wrote a statement in her
defense, stating that the incident never happened. (Pl. DFR 56.1, 1 15; Dkt. 79-2 at ECF 19).

At the meetingBacchus’dog book came under scrutiny. Bacchus had not made an entry
for February 2, 2011. In addition, although she stated that on February 4sR@1iad called a
student’s parent about the student’s behavior, Bacchus had failed to reportlthe tbal
administration or by noting it in herschoollog book. (DOE 56.1, {1 7#80.) Bacchusidputes
the school’s positiothat shewas required, under the school’s policynteke entriesn her log
book regarding the events of February 2, 2011 and February 4, 2011. (Pl./DOE 56.1 Opp., 1 79.)

Thompson deemed the allegations against Bacobgsding the A.A. incident to be
substantiatedand terminated Bacchus on March 11, 2011. (DOE 56.1, § 82.) The termination
letter cited the verbal abuse incident and other disciplinary issues, includingrefieus

incidents with students arBacchus’sfailure to follow school policy regarding her log book.

! Bacchus characterizes some of the statements as exculpatory, but dogdamohow

the false statements against her were coerced by the school, while the excstpstarents
were not.
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(Dkt. 792 at ECF 1418.) The letteralso stated thathe school had conducted individual
interviews with the victim and witnesses| of whomwere separated from each otlpeior to
conducting these interviews. (Dkt.-2%t ECF 14.) It further stated that the school found the
victim and witnesses credible, aBdcchus’swritten statement not credible. (Dkt.-2%t ECF
18.)

6. Bacchus’s Discharge Grievance

On March 15, 2011, Bacchus initiated a discharge grievance. (DOE 56.1, R@&h
initially approved the discharge grievance to proceed directly to arbitratiBh. DFR 56.1,
135.) The DOE would not consent to directly arbitrating the grievancehsayrievance began
at the Step Zvel. (Union 56.1, 11 34-37; Pl. DFR 56.1, 1 37.)

Wambser represented Bacchus at the StgpeRance hearing, which took place on May
11, 2011. (Pl. DFR 56.1, Y 38.prior to the hearingBacchus asked Wambser toentiew
Arjoon and school safetagent Parkef as witnesses to the alleged verbal abuse incident
involving A.A. on February 2, 2011. (Bacchus DFR Aff., 1 18.) However, at the hetreng,
Union did not present any witness stateraantother evidence that corroboratdgiacchus’s
version ofthe events. (Pl. DFR 56.1, T 397he DOE did not respond or render a decision on
the Step discharge grievance. (Pl. DFR 56.1, 1 40.)

On July 2, 2011, the Union filed a Step 3 grievance on behalf of Bacchus. (Pl. DFR 56.1,
1 41.) Bacchus again verbally asked Wambser to interview Arjoon and Parker assestihes
the February 2nd A.A. incident. (Bacchus DFR Aff., § 18.) On September 23, 2011, Wambser,
Bacchus, and Dickerson attended a Step 3 hearing. (Pl. DFR 56.1, § 42.) Thadamaid

not present any witness statensemtotherevidence that corroborat&®hcchus’sversion ofthe

Bacchus’ affidavit does not provide Parker’s first name.
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events. (Pl. DFR 56.1, § 43.) On October 21, 2011, the Step 3 grievance paneBdecdines’s
grievance. (Pl. DFR6.1, § 45; DOE 56.1, 1 84.)

Roach conducted a review Bacchus'sdischarge grievan¢cand determinethatit was
not suitable for arbitration. (Union 56.1, 7 40.) On November 10, 2011, the Union wrote and
mailed Bacchus a letter informing her of thiscision, buthe letter wasent to an address on
160th Avenuenot Bacchus’s106th Streetddress. (Union 56.1, § 41Because of tis error,
Bacchus did not learof the Union’s decisiomot to arbitrake her discharge grievance until
March 2012. (nion 56.1, 11 41, 44.)

7. Bacchus'dDiscrimination Complaints

On December 16, 2009, Bacchus made a complaint of discriminatiba®@&EO. (DOE
56.1, Y 85.) Bacchus alleged that Levy, Pepper, O’'ConnellLaBella had discriminated
against her based on age, color, ethnicity/national oragid race. (DOE 56.1,  86.) Bacchus
further alleged that Levy, Pepper, O’'Connell and LaBdikd coerced students into writing
statements of abuse against,h@ndhad actually writterthe students’ statementisemselves
(DOE 56.1, 1 87.) Bacchus believed that their aim was to havéréerso that they could
replace her with LopeZ. (DOE 56.1, { 88.) The OEO complaint did not mention any remarks
by Thompson regardinBacchus’saccent or viewon West Indian woren,or Pepper, Levy and
O’Connell mimicking Bacchus’'saccent (DOE 56.1,  90.) HoweveBacchus’srebuttal
statement referred to Thompson as “having a problem with West Indian wonRiDQOE 56.1

Opp., 190.)

o Bacchus’s OEO complaint does not specifically allege that Lopez is whiteohsia, P

and states that Bacchus believed PS 258sveas to replace her with an aide with less seniority.
Her NYSDHR complaint, however, notes Lopez’s race and national origin.
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On March 3, 2010, Bacchus brought a complaint of discrimination based on race/color
and national origin with the New York State Division of Human RigttsrSDHR”). (DOE
56.1, 1 91.) Bacchus’'scomplaint stated that she had “been the victim of systemic harassment
and discrimination by the adminiative staff of PS/IS 295" whose “ultimate goal [was] to . . .
terminate [her] and fill [her] position with one of their close friends who wasqushi laid off
due to budget constraints.” (Dkt. -89 Bacchus NYSDHR Complaint at ECF 20.) The
complaint tirther stated that Thompson “was overheard saying that she has a problem with West
Indian women.” Id.) It also recounted Thompson’s request that Bacchus move heavy boxes, a
May 20, 2009 accusation by Pepper of professional miscondudBaaathus’s comntion that a
“series of fabricated incidents or corporal punishments began to surface agaifidtg¢ginning
in December 2009.1d. at ECF 20-21.)

On September 26, 2011, Bacchus brought a complaint of retaliation withiYtBBHR.
(DOE 56.1, 1 92.)Bacchus’setaliation complaint was premised the January 2010 bathroom
incident;the April 2010 umbrella and handbag incident; the school’s disciplinary letter regarding
Bacchus'dailure to reporthe slapping of the fifth grade student; and her termination following
theFebruary 2011 A.A. incident. (DOE 56.1, 1 93.)

At Bacchus’s reques the NYSDHR dismissed both complaints for administrative
convenience on January 11, 2012, so that Bacchus could pursue her claims in federal court.
(DOE 56.1, ] 94; Dkt. 57-1 at ECF 299.)

C. Procedural History

Bacchus commenced this action on April 4, 2012. (Dkt. 1, Compl.) On May 9, 2012,
Bacchus filed her first Amended Complaint. (Dkt. 9, First Am. Compl.) On July 23, 2012, the
Honorable William F Kuntz, Il endorsed joint stipulationby the parties dismissing the City of

New York from ths action and adding theOE as a defendant. (Dkt. 16.)
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On August 17, 2012, the Union moved for judgment on the plegdamgsing that the
court lacked subj matter jurisdiction oveBacchus’sbreach of theduty of fair representation
claim. (Dkt. 17.)

On August 27, 201, Bacchus filed her Second Amended Complédi8AC”), requesting
that the Court approve itunc pro tunc (Dkt. 20, Second Am. Compl.) Judge Kuntz granted
Plaintiff's request in part and denied it in part, noting that Plaintiff had owgilg leave of the
Court to amend her claims against the Union Defendants, as requiredraddeal Rule of Civil
Procedure 15. (Order dated August 30, 2012.) Judge Kuntz ultimately deemedtlite®,
but amended it to strike a reference in paragraph 4 that purported to add a commonriaw cla
against the Union Defendants.

On March 29, 2013, Judge Kuntz denied the Union’s motion for judgment on the
pleadings, finding that he had subject matter jurisdiction @amchus’sbreach of theduty of
fair representation claimBacchus v. City of New Ygqrko. 12 CV 1663, 2013 WL 1345153
(E.D.N.Y. Mar. 29, 2013).

On April 19, 2013, this Court was assigned to the case. On October 23, 2013, the Court
granted Defendanigave to file motions for summary judgment, as well as leave to Bacchus to
file a crossmotion for summary judgment on her duty of fair representation claim. (Order date
October 28, 2013). The parties’ motions were fully briefed on October 3, 2014.

Il. STANDARD OF REVIEW

The Court may grant summary judgment only if the submissions of the parties take
together “show that there is no genuine issue as to any material fact and thavihg party $
entitled to judgment as a matter of law.ed=R. Civ. P.56(c); see Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 27 (1986)(“Liberty Lobby). “The moving party bears the burden of

establishing the absence of any genuine issue of material Zatg8ki v. City of Bridgeport
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Police Depx, 613 F.3d 336, 340 (2d Cir. 201@®iting Celotex Corp. v. Catretd77 U.S. 317,

322 (1986), after which the burden shifts to the nonmoving party to “come forward with specific
evidence demonstrating the existence of aigendispute of material fact.Brown v. Eli Lilly &

Co, 654 F.3d 347, 358 (2d Cir. 201(cjiting Liberty Lobby 477 U.S. at 249see also F.D.I.C.

v. Great American Ins. Co607 F.3d 288, 292 (2d Cir. 2010). A dispute of fact is “genuiine”
“the [record] evidence is such that a reasonable jury could return atvierdibe nonmoving
party.” Liberty Lobby 477 U.S. at 248see also Baez v. JetBlue Airways Cpif@3 F.3d 269,

273 (2d Cir. 2015)“(A genuine issue of material fact exists if the evidence is such that a
reasonable jury could return a verdict for the nonmoving paytiguotingSavinov. City of New
York,331 F.3d 63, 75 (2d Cir. 2003)

The nonmoving party can only defeat summary judgment “by coming forward with
evidence hat would be sufficient, if all reasonable inferences were drawn in [its] favor, t
establish the existence of” a factual questioat tmust be resolved at triaGpinelli v. City of
New York 579 F.3d 160, 166 (2d Cir. 2009) (internal quotations antantomitted);see also
Celotex Corp.477 U.S.at323. “The mere existence of a scintilla of evidence in support of the
[non-movant’s] position will be insufficient; there must be evidence on which the jurg coul
reasonhbly find for the [nommovant].” Hayut v. State Univ. of N.Y352 F.3d 733, 743 (2d Cir.
2003) (quotind_iberty Lobby 477 U.S. at 2520alterations in original)see also Lyons v. Lancer
Ins. Co, 681 F.3d 50, 567 (2d Cir. 2012). The nonmoving party cannot avoid summary
judgment simply by relying “on conclusory allegations or unsubstantiated spewcyil&rown,

654 F.3d at 358quotations and citations omittednd must offer “some hard evidence showing
that its version of the events is not wholly fancifuMiner v. Clinton Cnty 541 F.3d 464, 471

(2d Cir. 2008)(citations and quotations omittedyhis is so in employment discrimination cases,
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though “direct evidence of discriminatory intent is rare[§¢thiano v. Quality Payroll Syst45
F.3d 597, 603 (2d Cir. 200@yuoting Holtz v. Rockefeller258 F.3d 62, 69 (2d Cir. 2001))
“[I] n the discrimination context . . . a plaintiff must provide more than conclusory saileg&d
defeata motion for summary judgmetit. Delaney v. Bank of Americd66 F.3d 163, 170 (2d
Cir. 2014) (quotingsorzynski v. JetBlue Airways Corp96 F.3d 93, 101 (2d Cir. 2030)

In determining whether a genuine issue of fact exists, the court must redblve
ambiguities and draw all reasonable iefeces against the moving partyMajor League
Basdall Props., Inc. v. Salvino, Inc542 F.3d 290, 309 (2d Cir. 2008). Where both parties
move for summary judgment, as Bacchus and the Union havewdtineespect to Bacchus’s
claim for breach otheduty of fair representation, “each pagyhotion musbe exanmed on its
own merits, and . . . all reasonable inferences must be drawn against the party wimseésmot
under consideration.Morales v. Quintel Entity Inc., 249 F.3d 115, 121 (2d Cir. 2001).

II. DISCUSSION

Bacchus asserthe following claims inher SAC: (1)causes of actioagainst the DE
and Pepper under Title VIl and 42 U.S.C. § 198¥ discrimination and hostile work
environment (Count One), and retaliation and retaliatory hostile work environment (Gooint T
(2) causes of action againgte DOE and Peppeaunder theNYSHRL and NYCHRL, for
discrimination and hostile work environme@@ount Three), andetaliation and retaliaty
hostile work environmeniCount Four); (3) a cause of actiagainstthe DOE for breach of the
CBA under the Taylor Law and/or the New York City Collective Bargaining L&ount
Five)'® and (4)a cause of action against the Union for breach of the duty of fair representation

under $ate andCity law (Count Six).

10 Count Five of the SAC does not include a claim under common law, pursuant to Judge

Kuntz’s August 30, 2012 order.
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A. Dismissal ofBacchus’sState and CityLaw Discrimination and Breach of
Contract Claims Against The DOE For Failure To Comply With Education
Law § 3813(1)

The Cityargues thaBacchus’'sState andCity law discrimination claimsas well as her
breach of contract claimare barred for failure to comply with New York Education Law §
3813(1) (“Section 3813"). (DOE Memo at ECF-13, 32-33) A plaintiff asserting
employment discrimination claims against a school district must comply with the notizenof
requirementsn Section 3813. Section 3813 states that no action shall proceed against a school
district unless'it shall appear by and as an allegation in the complaint or necessary moving
papers that a written verified claim upatich such action . . . is founded svaresented to the
governing body of said district or school within three months after the accruatlofckim.”

N.Y. Educ. Law § 3813(1kee alsdBenedith v. Malverne Union Free Sch. Di88 F. Supp. 3d
286, 311 (E.D.N.Y. 2014).

It is undisputedhat Bacchus did not file a formal notice of claim agath&tDOE on her
State andCity law discrimination claimsor her breach of contract clairAnd though Bacchus
filed a complaint with theNYSDHR prior to filing this action, she served tlwmplaint o the
DOE'’s legal department, not ig@verning board. (DOE Memo at ECF 14 (citing DOE @11
91-92).

Though in some instances courts have allowed a complaint of discrimination filed with
the EEOC or the NYSDHR to substitute for the actual notice of claim, they have &ieltffsl
to the requiremento serve orthe DOESs governing board. “New York’s highest court has noted
that ‘the statutory prerequisite is not satisfied by presentment to any otheduadior body,
and, moreover, the statute permits no exception regardless of whethgodite had actual
knowledge of the claim or failed to demonstratdual prejudicé. Brtalik v. S. Huntington

Union Free Sch. Dist.No. CV 10 0010, 2010 WL 3958430, at *4 (E.D.N.Y. Oct. 6, 2010)
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(quotingParochial Bus Systems, Inc. v. Bd. of Educ. of City of New ¥80kN.Y.S.2d 564, 568
(N.Y. 1983)). Brtalik is consistent with the New York Court of Appeals’ 2005 decision rejecting
“proposals to compromise the strict statutory notice of claim requirement” UBeleion
3813(1). See Varsity Transit, Inc. v. Bd. of Educ. of City of New YoM Y.3d 532, 536 (N.Y.
2005). Thus, Bacchusnay not rely on her service of her NYSDHR claim on DOE’s general
counsel to satisfy Section 3813.

Bacchusfurther argues however, thashe was excused from complying with Section
3813 because the CBAetween her union anthe DOE provided for a detailed fotstep
grievance procedure, implicitly wang the applicability of Section 3813 to complaints by
employees covered by the CBA. (Pl. Opp. Memo at ECF 11.) In support of her argument,
Bacchus cites cases finding Section 3813's notice of claim provision waived whetd8the
between the parties contains detailed procedures for the submission of gsepdaiogy
inconsistent with Section 381%ee, e.gMatter of Local 832 Terminal Employees of the City of
New York v. Dep of Educ. of the City of New Yoi®0 A.D.3d 567, 570 (N.Y. App. Div. 2009)
(finding union’s petition to compel arbitration was not barred for-cmmpliance with Section
3813 because the CBA between the parties contained detailed gripvacegures inconsesht

with Section 3813)Matter of Enlarged City School Dist. of Troy v. Troy Teachers AS9n

1 Bacchusites to N.Y. Gen. Mun. Law § 50-e(3)(a) to argue that her service on the DOE

was sufficient because the DOE is a public corporation and that provision allowsvioe ©f

the notice of claim to an attorney regularly engaged in representing a pupbecatmm. (PI.
Opp. Memo at ECF 14-15.) However, that provision clearly applies to notices of claort for t
actions. SeeN.Y. Gen.Mun. Law § 50-e(1). Indeed, in arguing that the DOE waived the
applicability of Section 3813’s governing body requirem&aicchus cites to a case that
involved a tort actionSee Nacipucha v. City of New Y0849 N.Y.S.2d 414 (N.Y. Sup. Ct.
2008).
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A.D.2d 738, 739 (N.Y. App. Div. 1980) (finding union’s demand for arbitration was not barred
for failure to comply with Section 3813).

The Court finds these cases unavailing. slich casesthe party being excused from
complying with Section 3813 was also a party to the CBAdere, Bacchus attempts to argue
thatasa member of a union, she should be excused dmmplying withSection 3813 based on
the CBA ineffect between District Council 37 ancetBOE Bacchus citeso case whereby an
individual member of a union may rely on the grievance procedures set forth in a CBAide exc
her compliance with Section 3813. Furthermore, becBasehus’sdischarge grievance was
never brought to arbitration and did not involve her claims for race discriminationhuigac
cannot rely on the underlying proceeditmgargue thathe DOEeffectively had notice of her
state and citygliscrimination claimsor herbreach of contract claimThus, the Court finds that
Bacchus’sfailure to comply with Section 3813 requires the dismissal ofStee andCity law
discrimination claims&nd breach of contract claimgainst the DOE

However, the Court does not dismiBacchus'sState andCity law discriminations
claims aginst Pepper for failure to comply with Section 381S3ection 3813 applies to suits
against the school district or school officerin a recent casg¢he Honorable Arthur DSpatt
found that a principal is not a school offideecause a principal does not hold distwade
office. Benedith 38 F. Supp. 3dat 312. Furthermore, Section 3813(2) indicates that
administrators and other school employees are not included within the scope ai 38t8(1)

Id. (quotingCarlson v. Geneva City Sch. Di€79 F. Supp. 2d 355, 367 (W.D.N.Y. 2010jhe

Courtagrees with this analysiddere, becausBepper is an assistant school principal, and does

12 Bacchus also cites td. Picco & Sons Contracting Co., Inc. v. Bd. of Educ. of Bronxville

Schoo) 808 N.Y.S.2d 781, 781 (N.Y. App. Div. 2006), but this case is also inapposite because
the plaintiff and defendant had contracted with each other and specificagdagra grievance
procedure in the contract.
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not hold districtwide office the Courtconsiders her to be an administrator of PS 259, and not a
school officer. ThusBacchus’sclaims against Pepper an®t barred for failure to comply with
Section 3813.

In sum, the Court dismiss@&acchus’sState andCity law discrimination claimss tothe
DOE for failure to comply with Sectior3813, but not as t®epper. The Court also dismisses
Bacchus’s breach of contract claim against the DOE.

B. Dismissal ofSection 1981 Claims

The SAC pleads several causes of action under 42 U.S.C. § 1981 (“Section 1981")
without also pleading a corresponding cause of action under 42 U.S.C. § 1983 (“Section 1983").
(SeeSAC, 11 7886.) Bacchus concedes that she cannot bring a Section 1981 claim without also
pleading a claim under Section 1983, because Section 1983 provideschhsivexfederal
remedy for violation of the rights guaranteed in Section 1981. (Pl. Opp. Memo at EGE€L7);
also Patterson v. County of Onejda75 F.3d 206, 225 (2d Cir. 2004). Bacchus requests
through her opposition brigkave to further amend heomplaint to plead a claim under Section
1983.

The Court denieBacchus’sinformal request to amend her complaint. Though Federal
Rule of Civil Procedure 15(a) provides that tbaeurt shall grant a party leave to amend “when
justice so requires,” leav® amend should generally be denied in instances of “futility, undue
delay, bad faith or dilatory motive, repeated failure to cure deficienciesor undue prejudice
to the noamoving party.” Burch v. Pioneer Credit Recovery, In651 F.3d 122, 12q2d Cir.

2006). Here, Bacchus has already amenagdcbmplaint twicefiling her SAC in 2012. She
provides no reason for her delay in seeking to add a Section 1983 claim; indeed, it is apparent t

the Court that the delay is attributable to the faat tler counsel only becanaware of the error
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through the Cit{s summary judgment briefing.S€eDOE Memo at ECA5-16.) This does not
constitute good caedor granting leave to amend.
The Court thus dismiss&acchus’sSection 1981 claims agairtse DOE and Pepper.

C. Discrimination Claims Pursuant to Title VIl and the NYSHRL

1. Dismissal of Title VIl Claims against Pepper

The SACpleads its Title VII claims againbbth the DOE an&epper. However, there is
no individual liability under Title VII. SeeHart v. Affinita Sec. Grp.No. 14 CV 824, 2014 WL
580890, at *2 (E.D.N.Y. Feb. 13, 2014) (cititMgrighten v. Glowski232 F.3d 119 (2d Cir.
2000); Tomka v. Seiler Corp66 F.3d 1295, 13137 (2d Cir. 1995)).Thus, the Court dismisses
Counts One and Twas toPepperwith prejudice.

2. McDonnell DouglaBurdenShifting Framework

The Court analyzes Bacchud'gle VII claims againsthe DOEand her NYSHRL claims
against Pepper under the burddmnfting framework set forth inMcDonnell Douglas
Corporation v.Green 411 U.S. 792, 80805 (1973). Kirkland v. Cablevision Sys760 F.3d
223, 225 (2d Cir. 2014)Weinstock v. Columbia Unjv224 F.3d 33, 42 n. 1 (2d Ci2000)
(noting thatMcDonnell Douglasramework applies to claims brought pursuantNtéSHRL).
First, the plaintiff bears the entire burden of provirg, producing evidence and persuading the
jury by a preponderance of the evidence, that she hpsmea facie case of employment
discrimination. Tex. Dep’'t of Cmty. Affairy. Burdine (“Burdin€), 450 U.S. 248, 2583
(1981). To state gorima faciecase of rac®r national origindiscrimination, a plaintiff must
proffer evidence that (Ishe belongs to a protected group; $8¢ was qualified for her position;
(3) heremployer tok an adverse action against ;hand (4) the adverse action occurrtetier
circumstances giving rise to an inference of discriminatiirkland, 760 F.3dat 225 (citing

Terry v. Ashcroft336 F.3d 128, 138 (2d Cir. 2003)). The plaintiff’'s burden of provipgraa
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facie case is “not onerousBurding 450 U.S. at 253, and “minimal,” at beSt, Mary’s Honor
Ctr. v. Hicks 509 U.S. 502, 506 (1993).

Once aprima faciecase has been establishdte burden of producing evidence, but not
persuading the jury, shifts to the defendant, and the defersleequired“to articulatesome
legitimate, nondiscriminatory reasbifor its adverse employment decisidkirkland, 760 F.3d
at 225 (citingMcDonnell Douglas411 U.S. at 802)If the defendantloes so, the burden shifts
back to the plaintiff to prove that tlikefendaris explanation is a pretext for discriminatiofd.
The plaintiff's “admissible evidence must show circumstances that wsuifatient to permit a
rational finder of &ct to iner that the defendans] employment decision was more likely than
not based in whole or in part on discriminatidonld. (quotingTerry, 336 F.3d at 138).

The burden of persuasion, however, “remains at all times with the plainBifirding
450 U.S. a253. In other words, even though the defendahtirden is to produce evidence of
their nondiscriminatory reasons, such evidence is not subject to attack by wagretliaility
assessment.’St. Mary’s Honor Ctr. 509 U.S. at 50%ee also Burdine450U.S. at 254 (“The
defendant need not persuade the court that it was actually motivated by theegnefésons.”).

3. Discrimination

Bacchus allegeghat the City Defendants violated Title VII and the NYSHRL by
discriminating against her on the basis of race and/or national origin. The thesefclaimis
that the staff at PS 238umpedup a series ofalsedisciplinary charges orderto justify firing
her and replang her with Lopez, avhite school aide of Polish descent who had previously been
laid off due to bdget cuts.

a. Prima Facie Case

The City doesnot dispute the first two elementsBdicchus'sprima faciecase—that asa

black West Indian, Bacchus belonged to a protected group and that she was qualified to be a
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school aide at PS 259. Furthermore, there is no disputBahaehus’sermination constitutean
advere employment actionSista v. CDC Ixis N. Am., In445 F.3d 161, 169 (2d Ci2006)
(“there is no question . that terminatiorjof employmentjs an adverse employmertti@n.”).

Thus, the only potentially disputed issue of fact is whether Bacchus’s téoninmeas
motivated by race or national origin discriminatioBacchus argues that the circumstances of
her termination give rise to an inference of discriminabeseduponthe combination of: (1)
the numerous disciplinary charges the City leveled at her before her teomji@XiThompson’s
remarks about West Indian&) Thompson, Pepper, Levy and O’Connell mimicking her accent;
(4) LaBella calling Bacchus a “manld lady” and “Aunt Jemima” twice a weeld) disparate
treatment she received in comparison to other ame$(6) PS 259’s rehiring of Lopez shortly
before terminatingBacchus. (Pl. Opp. at ECF 25) In contrast, the City argudbat the
circumstances oBacchus’stermination do not give rise to an inference of discrimination
sufficient for herprima faciecasebecause(l) Lopez returned to PS 259 before Bacchus was
formally terminatedand thus cannot be conside®acchus'sreplacementand (2)any remarks
Thompsonor othersmay have made regarding West Indians were at most “stray renmarks”

probative of race or national origin discrimination. (DOE Memo at ECF 20223.)

13 The City also argues that because Thompson is deceasedyu8aailegations regarding

Thompson’s comments are inadmissible under FRE 801 and 402. (DOE Memo at ECF 21.) The
City is correct that “bBarsay evidence is inadmissible on a motion for summary judgment.”
Pamphile v. Tishman Speyers Properties, [N®. 03 CV 5964, 2006 WL 1806505, at *5 n.2
(E.D.N.Y. June 29, 2006). However, it is not evident that Bacchus seeks to offer each of
Thompson’s statements for the truth of the matter asserted; in certain insiaiscgear that
Bacchus offers the statemexst evidence of discriminatory animus, not for the truth of the matter
asserted (i.e. “Learn to speak the English language”). Thus, at this jurteeu@nurt is not
prepared to rule that Thompson'’s alleged remarks regarding West Indiansut®nstidnissible
hearsay. For purposes of deciding the City’s motion for summary judgment, thien@lour
assume the admissibility of Plaintiff's allegations regarding Thompsenianks, as the City did

in its memorandum. SeeDOE Memo at ECF 21 n.5.) The Cityay move to exclude

Thompson’s remarks as hearsay or on relevance grounds under FRE 402 prior to trial.
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To determine whetheemarks argrobative of discriminaon or are“stray remarks” not
probative of bias, the Court considers “who made the remark, when the remark was made
relation to theemployment decision, the remark’s content, and the context in which the remark
was made.”Obinabo v. Radioshack Corfp22 F. App’x 55, 57 (2d Cir. 2013summary order)
(citing Henry v. Wyeth Pharm., Inc616 F.3d 134, 149 (2d Ci2010)). No one factor is
dispositive. Henry, 616 F.3d at 149.

Viewing the evidence in the light most favorable to Bacchus, the Court finds a genuine
issue of fact with respect tahether Thompson’'s remarks were probative of discriminatory
animus based on race or national oritfinThompson was the principal of PS 259, and thus an
individual with substantial influence ov&acchus’semploynent, thus weighing in favor of a
finding that the remarks were probative of discriminati®@ee Sethi v. Narpd2 F. Supp. 3d
505, 539 (E.D.N.Y. 2014).The content of the remarks, that Bacchus should learn to speak
English and that Thompson did not likgest Indians, also weighs in favor of a finding of
discriminatory animus. Id. at 542. Bacchusalso alleges that she overheard Thompson
“frequently” make such remarks from 2009 through January 2011, a period coingithnipe
period of the warnings and disciplinary proceedings against Bacchus. A reasarabt®yld
therefore find irBacchus’davor that Thompson’s remarks were more than stray remarks.

Considering the remaining evidence that Bacchus advances in supporpahtefacie
case, the Court finds that, in light B&cchus’sminimal burden at this stage, she has proffered

sufficient evidence that could allow a reasonable juror to find she was terminated unde

14 Though Bacchus also contends that LaBella made discriminatory renterkies not

allege that LaBella was a decisionmaker who made such remas&anection with the
employment decisions against her. (Bacchus DOE Aff., § 17.) The Court therefadersons
LaBella’s remarks in the context of Bacchus’s hostile work environment claim.
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circumstances giving rise to an inferendeaxe or national origin discriminatidni. The Court
thus finds a triable issue of fact exists with respectBaxchus’s prima facie case of
discrimination.

b. Legitimate Reasons Advanced by the DOE and Pepper

The Citystates that it had legitimate, nondiscriminatory reasons for terminating Bacchu
It points toBacchus’shistory of warnings, letters to file, and disciplinary charges, begiri2ing
months before her final termination. (DOE Memo at ECF 23.) It also invBkeshus’s
suspension, which was upheld by an arbitrator following a hearing where Bdestifisd and
was found not credible in her denial of the incident at isside.atl ECF 24.) Finally, it points to
the warning letters, its substantiation of the verbal abuse allegation mada.bgiBacchus’s
admitted failure to report that she had called a student’s patdnt. (

The Court finds that the City has met its burden to proffer evidence showing tiaalt it
legitimate, nondiscriminatory reasons for terminating Bacchus.

C. Pretext

At the pretext stage plaintiff must provide more than conclusory allegations to defeat a
motion for summary judgment.See Delaney766 F.3dat 170 (citing Gorzynski 596 F.3dat
101); see also Meiri v. Dacqriv59 F.2d 989, 995 (2d Cit985 (explaining that at the pretext
stage a plaintiff's allegation of discriminatiomust be “increasingly sharpened and focused”)
An employee may satisfy her burden at the pretext stage by setting fi@th elridence of a
discriminatory motive or an indect showing that “theemployets proffered explanation is

unworthy of credencé Id. at 997 (citingBurding 450 U.S. at 256)see alsdBrierly v. Deer

15 Though the Court notes that the evidence with respectdchBa's national origin claim

seems more robust than her race claim, the Court does not differentiate beveamts at this
juncture.

30



Park Union Free Sch. Dist359 F. Supp. 2d 275, 291 (E.D.N.Y. 20Q5) discrimination
claimant may show pretext by demonstratisgch weaknesses, implausibilities, inconsistencies,
incoherencies, acontradictions in the employer’s proffered legitimate reasons for its actibn tha
a reasonable factfinder could rationally find them unworthy of crefi§hcécase citations
omitted).

Here, Bacchus has pointed to a number of irregularities imcmhsistencies in the
disciplinary record against her theall the integrity of the DOE’s disciplinary process into
question. Specifically, Bacchus points to the two different versions of M.P.'snstattethe
possibility thatthe student statementgere writtenby more than one persdfa report made by
a parent who allegedly did not speak English; incondistecountsof wherethe incident with
E.S. happened; the DOE'’s failure to obtain statements from other adult staff reevhlbemay
have been presemuring the alleged incidentbetween Bacchus and students; awithess
statements regarding the incident with A.A. that were never produced to BaccHughignti
litigation. See Section IB. Bacchus also points to testimony from other school aides
corroborating her account that she was the only school aide disciplined for garigamdbag
and umbrella while other aides did so, and testimonsn ftapez stating that she was not
disciplined as Bacchus was for a comparable incident with a studeseDKt. 61-7, Bala Dep.
at ECF 18; PI./DOE 56.1 Opp., 1 68.f. (citing Lopez Dep. at ECBEHb—

Thus, though the City Defendants have set forth emad detailing longunning
concerns withBacchus’sconduct, the Court finds that Bacchus has sufficiently rebutted their
evidence to create a genuine issue of material fact on the issue of prghexthas set forth

specific facts that calhto questiorthe City’s “legitimate, nosdiscriminatory” evidence. While

16 The Court has examined the statements at issue and finds that a reascvradxelgr

conclude that the statemts contain handwriting by different people.
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“[a] jury might credit all of this proffered evidence, some of it, or none at all,"ishatquestion
left for the jury to decide at trialKirkland, 760 F.3d 223 at 227 (citingivera v. Rocéster
Genesee Regional Transp. Auffd3 F.3d 11, 21 (2d Cir. 201@hternal quotations omittef)

The Court therefore denies summary judgment to the City DefendaB&cohus’sTitle
VIl and NYSHRL race and national origin discrimination claims.

4. Hostile Work Environment

Bacchus alleges that the City Defendants subjected her to a hostile work eewviramm
violation of Title VIl and the NYSHRL. Hostile work environment claims brought undeerei
statute are analyzed under the same standaibert v. Smith790 F.3d 427, 439 (2d Cir. 2015)
(citing Summa v. Hofstra Univ708 F.3d 115, 1224 (2d Cir.2013)). To establish grima
facie case of hostile work environment, Bacchus must show that the conduct at issue was
“sufficiently severeor pervasive to alter the conditions of the vicsnemployment and create an
abusive working environment,” and “that a specific basis exists for imputing” tleetmbojable
conduct to the employér.Id. (quotingPerry v. Ethan Allen, Inc115 F.3d 143, 14¢2d Cir.

1997) (internal quotations omitted)). She must also show that the hostile conduct occurred
because of her race or national origid. (citing Alfano v. Costello294 F.3d 365, 374 (2d Cir.
2002)). The City Defendants argue that Bacchus caehow that their actions were sufficiently
severe or pervasive to alter the condition8a€chus’semployment. (DOE Memo at ECF-27

28.)

When determining whether the plaintiff has met her burden to show that the conduct at
issue was “sufficiently severer opervasive,” the Courtexamines the totality of the
circumstances, including “the frequency of the discriminatory conduct; itsityewvanether it is

physically threatening or humiliating, or a mere offensive utterance; artievhieunreasonably
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interferes with the victim’s job performanceRivera,743 F.3dat 20 (citations omittell The
incidents at issue must be “more than episodic; they must be sufficientiywumrg and
concerted in order to be deemed pervasivieds v. Consolidated SchioDist. of New Britain
369 F. App’x 186, 190 (2d Cir. 2010) (quotiAdfang 294 F.3d at 374)see also Alfano294
F.3d at 379 (“There is no fixed number of incidents that a plaintiff must endure . . . we view the
circumstances in their totality, exarmg the nature, severity, and frequency of the contuct.
A plaintiff must link the hostile conduct to her protected characterisiidsat 374. While a
plaintiff need not present direct evidence that she suffered a hostile workrengnt on the
bass of her protected characteristics, she must at least set forth circumstantia¢romdirect
evidence to allow the Court to conclude that the any faemlytral incidents weran fact,
discriminatory. Id. at 378.

The Court therefore examines “the totality of the circumstances” alleged lohuBam
support of her hostile work environment claim. Most relevant is her assertiorshibat
“frequently” endured mimicking of her accent by Thompson, Pepper and Levy, and that
Thompson “frequently” made comments about how she did not like West Ind{Baschus
DOE Aff., § 15.) Beyond stating that she endured such conduct frequently, she does not offer
any further specifics as to the time or date that these events took place bdbwearber 2009
and January 2011Bacchus also naméseveral occasions in the Spring and fall of 2010” where
Thompson made comments about her proficiency with the English languBgech(s DOE

Aff., 7 16.)7

17 These allegations, standing alone, would be insufficient to create an issuensfifac

respect to the existence of a hostile work environment because of the lack fadigpand the
long period of time at issueCf. Matthews v. Corning IncZ7 F. Supp. 3d 275, 297 (W.D.N.Y.
2014)(finding plaintiff's claims of a retaliatory hostile work environment “geharal
unsupported” (citingdicks 593 F.3d at 167)). However, the Court does not view these
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Bacchus also alleges that LaBella would call hemadold lady” or “Aunt Jemima” at
least twce a week. (Dkt. 78, Bacchus Dep. at ECF 72.) In additi@gcchus claimghat
Pepper would follow her around, would not allow her to use the bathroom without permission,
and subjected Bacchus to excessive scrutimpmparison to other school aide®a¢chus DOE
Aff., 111.a.) She states that Pepper would berate her and use a harsh tone of voice whenever
they spoke, and that each week Pepper would give her a printout of vacant postings for school
aide positions. Racchus DOE Aff. 1 11.c, 11.d.)Pepper also increased her workload by
making her supervise two classes each lunch period, though other school aidesdomhe ha
class'® and by doing all the photocopying for the school offi®acchus DOE Aff.§ 11.b.)*°

Finally, Bacchus relies on the disciplinary charges and reprimands th&CQBeand
Pepper issued to her. There is no dispute that Bacchus was subjectetht@f six disciplinary
incidents over d5-imonth period(1) an incident in November 200where Pepper shouted at
her without cause(2) a December 9, 2009 meeting where Thompson and Pepper confronted

Bacchuswith allegedly fabricated accusations of student ab{Bdhe January 201®athroom

statements in isolation, but rather as part of thiality of circumstances.’Das 369 F. App’x at

190. Furthermoreahe Court does not view its determination that these comments are insufficient
to be at odds with the Court’s determination that Thompson’s remarks constituded “st

remarks.” In a stray remarks analysis, one of the factors to be weighed isthehemark was

made in relation to the employment decisio@binabq 522 F. App’x at 57. In a hostile work
environment analysis, however, the Court must consider whether the commentsaarecsast
sufficiently continuous over the course of Bacchus’s employment, not simply ideanbarks

were made in relation to the adverse actions againsiSser Das369 F. App’x at 190.

18 The City Defendants produced a lunch schedule dated November 24, 2010. The schedule

appears to show that Bacchus was assigned to supervise two lunchrooms in eachitch&br per
a total of six lunchrooms, while other aides only had a total of four lunchrooms. (Dkat57-
ECF 257.)

19 Bacchus also relies on the fact that Pepper required her to deliver books using a heav

flatbed cart, but it is undisputed that delivery of books was part of her duties as a sit#ool a
The Court therefore finds this fact does not contribute to Bacchus’s claim.
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incidentresulting in areprimand;(4) the January 2010 meetinghere she was confronted with

the allegedly fabricated allegation by E.&) the April 2010 umbrella and handbag incident
and(6) the February 2011 A.A. incident. The incidents against Bacchus seem to be clustered in
the November 2009 through January 2010 period, and then more dispersed through the
remainder of her employment at PS 259. Given the separation in time between #he initi
disciplinary charges and the later incidents, the Court finds thesetialtegiavor a finding that
Bacchus did not suffer pervasive conduct.

The totality of the circumstances thus consists of unspecific allegatioasdirey
frequent comments abowBacchus’snational origin, specific allegations regarding frequent
comments of a racially tinged natufegquent conduct bydacchus’ssupervisor of a facially
neutral nature, and siallegedly trumpedip disciplinary chages over al5-month period
Evaluatingthis evidence in the light most favorable to Bacchus, the Court finds timegteits the
threshold,though barelypf creating issues of fact as to whetlBacchus suffered severe and
pervasive discriminatory conduct while employed at PS 259. The Court is also persuaded tha
where, as here, other claims, such as Bacchus’s Title VIl and NYSHRL drsation claims, as
going forward based on the same evidence as is being relied upon for the challengetielaim, t
better course is not to dismiss the challenged cl&@ee Thibodeaux v. Travco Ins. CI3-CV-

5599, 2104 WL 354656, at *2 (E.D.N.Y. Jan. 31, 2014) (“If one of a number of integrally related
causes of action have to be tried, it makes little sense to grant a motion to dsm&sor more

of them, as it may prove necessary to hold yet another trial in the event that itnsirtedeon
appeal lhat the motion to dismiss was improperly granted.”) (cifiagli Vision Incv. RCA Mfg.

Co, 136 F.2d 621, 625 (2d Cir. 1943) (“There seems no question that in the long run

fragmentary disposal of what is essentially one matter is unfortunate redy riogrthe waste of
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time and expense caused the parties and the courts, but because of the mischaiece@f dif
dispositions of what is essentially a single controlling issue.”) (internal tipotanarks
omitted))

The Court thereforeleniessummary judgment to the City Defendants Bacchus’s
hostile work environment claims pled under Title VIl and the NYSHRL.

5. Retaliation

Bacchus alleges that the City Defendants retaliated against her in violaffatheo¥|l
and the NYSHRL, following her complaint to the DOE’s OEO on December 16, 2009 and he
NYSDHR complaint on March 3, 2010.

To establish grima faciecase of retaliation, Bacchus must show: gajtidpation in a
protected activity; (2) the defendant’s knowledgfe the protected activity; (3) an adverse
employment action; and (4) causal connection between the protected activitytlen@dverse
employment action.Zann Kwan v. Andalex Group LL.G37 F.3d 834, 844 (2d Cir. 2013)
(quoting Jute v. Hamilton Sundstrand Corpl20 F.3d 166, 173 (2d Cir. 2005) (citation and
internal quotation marks omitted) Bacchus’sburden at this stage is minimald. Once the
plaintiff has established hgrima faciecase, the burden stifto the employer to articulate a
non+etaliatoryreason for the adverse actiohd. at 845. Upon the employer’s showing, the
burden shifts back to the plaintiff to bring forth evidence establishing thaiaheetaliatory
reason is pretext for retaliatiomd.

There is no dispute that Bacchus engaged in protected activity by making a complaint to

the OEO on December 16, 2009 and by filing a complaint with the NYSDHR on March 3, 2010.
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The City Defendants also do not dispute their knowledg®asthus'scomplaints’® However,
they argue that the edgyment actions that occurregfter thesecomplaints do not constitute
“adverse employment actionsinder Title VII or the NYSHRL, and that Bacchus cannot
establish the requisite causal connection because she has consistently hbi¢ge8 ©£59
officials had embarked on a campaign to terminate her well before she filed her fiaicttm
with the OEO.

To establish an adverse action for purposes of a retaliation clgemh,ptaintiff must
show that a reasonable employee would have found the challeagea materially adverse,
which in this context means it well might have dissuaded a reasonable worker frong ki
supporting a charge of discriminatioh. St. Juste 8 F. Supp. 3dt 325 (quotingFincher v.
Depository Trust and Clearing Go604 F.3d 712, 721 (2d Cir. 2010)). Title VII's retaliation
provision protects an employee from “retaliation that produces an injury or’h&incher, 604
F.3d at 721 (citation omitted). Thus, a broader scope of actions may qualify as éadvers
employment actioridor purposes of a retaliation claim than those prohibited by Title Vhts a
discrimination provisions, and an employee is not limited to only those actianshaterially
affect the terms and conditions of her employmddt. Furthermore, the Court must consider
the alleged acts of retaliation “both separately and in the aggrege®e| Juste8 F. Supp. 3d at

325 (quotingHicks v. Baines593 F.3d 159, 165 (2d Cir. 20)0)

20 Pepper testified in her deposition that she did not know about Bacchus’s OEO and

NYSDHR complaints. However, at this stage, Bacchus may establish timel sdement of her
prima faciecase by demonstratinigat defendants had “general corporate knowledge” of her
complaints. St. Juste v. Metro Plus Health PleghF. Supp. 3d 287, 324 (E.D.N.Y. 2014)
(“Plaintiff does not have to prove that other specific actors knew of the protectety astiing

as Plainff can demonstite general corporate knowledge.” (citi@grdon v. New York City Bd.

of Educ, 232 F.3d 111, 116 (2d Cir. 2000)). The City Defendants do not dispute their “general
corporate knowledge” of Bacchus’s complaints.
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The employment actions that could potentially establish the third etesh&acchus’s
prima faciecase are(l) her suspension without pay following the allegation that she pulled
E.S.’s hair which was first decided by Thompson on January 15, 2010 and then upheld
following arbitration in August 201X2) the January 19, 2010 disciplinary letter issued after the
bathroom incident(3) the warning letter issued on April 15, 2010 following Pepper’s reprimand
of Bacchus for carrying an umbrella and handbag and etaporing of an incident between
students; an{4) Bacchus’sermination in March 2011.

Considering these actions both separately and the aggregate, the Court findsctias Bac
has sufficiently alleged that she suffered an adverse employment amtipuirposes of her
retaliation claims. As dcussed above, her suspension and termination clearly qualify as adverse
employment actions. The Court also finds that the disciplinary and warning Btechus
received also qualify, since they factored into the DOE’s ultimate decistenntinate he See
Regis v. Metro. Jewish Geriatric Cent&o. 97 CV 0906, 2000 WL 264336, at *8 (E.D.N.Y.
Jan. 11, 2000) (noting disciplinary memoranda may constitute adverse employmosist ‘@nly
if they affect ultimate employment decisions such as promotion, wages, or texmiha

Bacchus’sprima faciecase for retaliation falters, however, on the element of causation.
While temporal proximity between the protected activity and the adverse ygmngsio actions
may satisfy the plaintiff's burden at tipeima facie stage, “[where timing is the only basis for a
claim of retaliation, and gradual adverse job actions began well before theffptead ever
engaged in any protected activity, an inference of retaliation does not &listtery v. Swiss
ReinsuranceAm. Corp.,248 F.3d 87, 95 (2d Cir. 2001) (finding plaintiff failed to establish an
inference of retaliation where the adverse employment actions “were botanghthe ultimate

product, of ‘an extensive period of progressive discipline[.§Be alsaChang v. Safe Horizons
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254 F. Appx 838, 839 (2d Cir. 2007,summary order)finding plaintiff failed to establish a
prima faciecase of retaliation where she was issued warnings consistent with her emaployer
progressive discipline policy before termination). Here, Bacchus filed her c@EQlaint after
receiving reprimands, disciplinary letters and warnings, andhehselfalleges that the DOE
undertook its disciplinary actions against her so as to terminate her. Bacchhsshaleged
that the actins she suffered were part of an extensive campaign of discipline already underway
when she made her first complaintttee OEO. Accordingly, she has failed to establish the
causation prong of h@rima faciecase®*

Even if Bacchus could establisipama facie case of retaliation, she would not be able to
show that “but for” the protected activity, she would not have been termin§teduste8 F.
Supp. 3d at 320 (“If the employer succeeds at the second stage, then the presumption of
retaliation dissipates, and the plaintiff must show that,for the protected activity, she would
not have been terminat&d(citing Univ. of Texas Sw. Med. Ctr. v. NassaB3 S. Ct. 2517,
2534 (2013). Though “butfor’ causation does not require proof that retaliation was the only
cause of the employer’s action,” the plaintiff must still show thia¢ ‘adverse action would not
have occurred in the absence of the retaliatory moét&@nn Kwan 737 F.3dat 845-46 Here,
Bacchus has failed to create a genuine issue of material fact as to the “but fatiocaokthe
actions she suffered following the filing of her OEO and NYSDHR complaintsou@hout her
complaints to the OEO, the NYSDHR, and her pleadings in this case, she has consistentl

maintained that PS 259 sought to terminate her. She fails to set forth anph&adisng into

21 In her opposition, Batus alleges that Pepper angrily made threatening, retaliatory

comments to Bacchus. (Pl. Opp. at ECF 34.) Pepper’'s comment, however, was “you filed a
complaint with the [OEO.] Now it's not going to do no good. You still have to go downstairs
and unpack those boxes.” (DOE Reply Memo at ECF 11.) Even taking this comment in the
light most favorable to Bacchus, it is insufficient to give rise to an inferefimegatiatory

animus, since Pepper’'s comments relates to Bacchus performing her edusitisg
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guestion whether her termination “would not have occurred in the absence of the retaliatory
motive. Zann Kwan 737 F.3d at 846.

The Qurt therefore grants summary judgment to the Dagfendanton Bacchus’sTitle
VIl and NYSHRL retaliation claims.

6. Retaliatory Hostile Work Environment

Bacchus also alleges a claim of retaliatory hostile work environment irtioiolaf Title
VIl and the NYSHRL claiming that the City Defendants subjected her to a hostile work
environment in retaliation for her filing an OEO complaint and/or NYSDHR cantpla

To establish a claim for retaliatory hostile wakvironment“a plaintiff must satisfy the
same standard that is applied generally to hostile work environment claims rgghel@verity
of the alleged conduct."Sclafani v. PC Richard & Sor668 F. Supp. 2d 423, 438 (E.D.N.Y.
2009)# The Court’s finding thaBacchis hasestablished the existee of an issue of fact as to
the severity or pervasiveness of the alleged harassing conduct with respecthostile work
environment claim therefore applies to its analysis of this element withctdegeer retaliatory
hostile work environment claim.

However, Bacchus'’s retaliatory hostile work environment claim fails foraheegeason

as her Title VIl and NYSHRL retaliation claims fdik., an insufficient showing as to causation.

22 As the Honorable Brian M. Cogan noteddajamarca v. Regal Entm’'t Grp863 F.

Supp. 2d 237, 254 (E.D.N.Y. 2012), some courts have questioned whether, following the
Supreme Court’s 2006 decisionBurlington Northern & Santa Fe Railway Co. v. Whie

plaintiff could establish a@rima faciecase for retaliatory hostile work environment via a
“materially adverse action,” as would apply to a retaliation claim, rather than aersad
employment action,” as would normally apply in a hostile work environment claim. 863 F.
Supp. 2d 237, 254 (E.D.N.Y. 2012) (citing cases). The Court agrees with Judge Cogan that the
Supreme Court “provided no indication\ivhitethat it intended to expand the reach of the
judicially-created claim of retaliatory hostile work environment in addition to lowering the

burden of making out a claim based on the retaliatory acts of an empléyefciting Ezuma v.

City University of New Yorl665 F. Supp. 2d 116 (E.D.N.Y. 2009)).
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To establish a causal connection between the protected aatidithe alleged hostility, Bacchus
must demonstrate “‘some increase in the discrimination or harassregnér a ‘ratcheting up’

of the preexisting behavior, or new, additional forms of harassmeral’v. New York City
Dep't of Transp 701 F. Supp. 2d 318, 339 (E.D.N.Y. 2010) (quotitedl v. Parker Hannifan
Corp., 824 F. Supp. 2d 464, 469 (W.D.N.Y. 2009)). “If, however, ‘the discrimination was just as
bad before the employee complained as it was afterwards, then the employeplaintem
cannot be said to have led to that discriminatory behavikt.’(citing Hall v. Parker Hannifan
Corp, 824 F. Supp. 2d at 469).

Here, Bacchus filed her OEO complaint on December 16, 2009 and her NYSDHR
Complaint on March 3, 2010. Unlike the plaintiff Hall v. Nev York City Department of
Transportation however, Bacchus does not specifically allege that Thompson, Pepper, Levy or
LaBella intensified and/or increased their hostile behavior toward herdrataly following the
filing of her complaints. 701.FSupp. 2cat 339 (finding plaintiff establishgafima faciecase of
retaliatory hostile work environment upon testimony that hewaxkers and supervisors’
harassment intensified and increased in frequency shortly after she omaplaiots). Bacchus
relies insead on general allegations of hostile behavior by the PS 259 staff; indeed, she only
alleges that the hostile behavior “was just as bad as BefSee id Accordingly, she has failed
to establish the causation prong of her retaliatory hostile work envirommenat faciecase.

The Court therefore grants summary judgment to the City DefendanBaachus’s
retaliatory hostile work environment claims under Title \fitldhe NYSHRL.

D. New York City Human Rights Claims

Due to an amendment of the New York City Human Rights Law (“NYCHRL") in 2005,
claims brought under the NYCHRL are no longer construed as coextensive withl ol

State lawclaims. Mihalik v. Credit Agricole Cheuvreux N. Am., In¢15 F.3d 102, 109 (2d Cir.
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2013) Therefore, the Court urtdtakes a separate and independent analy8lacchus’sclaims
under the NYEGIRL. Id. The Court considers “the totality of the circumstaricasd while
courts may dismiss “truly insubstantial cases,’ even a single comment naxyideable in the
proper context”, for purposes of the NYCHRId. (quotingWilliams v. N.Y.C. Hous. Autl872
N.Y.S.2d 27, 41 (N.Y. App. Div2009). Thus, summary judgment may still be awarded in
NYCHRL cases, but only if the record establishes as a matter of law dhagasonable jury
could not find the employer liable under any thelbrlg. (case citations omitted).

1. Discrimination/Hostile Work Environment

The NYCHRL makes it unlawful for an employer (or an employee or agent thereof) to
discharge an employee basedthe employee’s race or national origin. N.Y.C. Admin. Code 8§
8-107(1)(a). Individual employees may also be held liable under the NYCHRL if they
participated in the conduct giving rise to the discrimination clddion v. Ned Mgmt., In¢.85
F Supp.3d 639, 658 (E.D.N.Y. 2015kiting Britt v. Merrill Lynch & Co, No. 08 CV5356,
2011 WL 4000992, at *11 (S.D.N.Y. Aug. 26, 2011)To hold an individual defendant liable
for creating a hostile work environment under NYCHRL, evidence must show thealathre
relates directly to the conduct and behavior of the indivitlual. The NYCHRL also prohibits
an employeror an employee or agent thergiof discriminate against an employee based on race
or national origin with respect to the “terms, conditions or privileges of employméhy.C.
Admin. Code § 8107(1)(a). Because claims for hostile work environment and discrimination
are governed by the same provision of the NYCHRL, they are analyzied the same standard

Russo v. New York Presbyterigdosp, 972 F. Supp. 2d 429, 4480 (E.D.N.Y. 2013)“The
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NYCHRL does not differentiate between discrimination and hostile work environment
claims”).®

While it remains unclear to what exteNtcDonnell Douglasapplies to NYCHRL
claims, the Second Circuit recently determined that it was not necessary de theti issue
“because the NYCHRL simplified the discrimination inquiry[.Mihalik, 715 F.3dat 110 n.8
To defeat summary judgment on a discriminatmm hostile work environmentlaim, the
plaintiff “need only show that her employer treated her less well, at least tinfqran
discriminatory reason.”ld. at 110. The employer may theprésent evidence of its legitimate,
non-discriminatory motives tehow the conduct was not caused by discrimination,” but is only
entitled to summary judgment wherghé record estdishes as a matter of law that
‘discrimination play[edhorole’ in its actions.”Id. (quotingWilliams v. N.Y.C. Hous. Autl872
N.Y.S.2d 27, 40 n.27 (N.Y. App. Div. 2009)

Having dismissed the DOE froBacchus’sNYCHRL claims for failure to comply with
Section 3813Bacchus’sNYCHRL claims remain only as to PeppeBecause Bacchus has
proffered evidence showing that Pepper mimicRaddus’saccent, gave her a disproportionate
workload, and disciplined her for conduct that other school aides were not discifdimed
Bacchus has established an issue of fact on whether Pepper treated her less welbirapar
discriminatory reason. The Court therefore denies summary judgmBeppeeron Bacchus’s

NYCHRL discriminatiothostile work environmertdlaim.

23 The NYCHRL only takes into account the severity or pervasiveness of theddilesié:

conduct at the damages stadmllon, 85 F. Supp. 3d at 657 (citidgihalik, 715 F.3d at 110,
113).
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2. Retaliation and Retaliatory Hostile Work Environment

The NYCHRL makes it unlawful for an employer an employee or agent theretdf
retaliate or discriminate against an employee for opposing a practice ifgotbly the statute.
N.Y.C. Admin. Code § -8107(7). It further provides that “the retaliation or discrimination

complained of under thisubdivisionneed notresult in an ultimate action with respect to

employment, . . or in a materially adverse change in the terms and conditions of employment, ...

provided, however, that the retaliatory or discriminatory act or acts complained ofbmus
reasonably likely to deter a personnfrengaging in protected activity.ld. (emphasis added).
“Thus, to prevail on a retaliation claim under the NYCHRL, the plaintiff mbetv that she took
an action opposing her employer’s discrimination, and that, as a result, they@ngrigaged in
conduct that was reasonably likely to deter agrefsom engaging in such actionMihalik, 715
F.3d at 112 (internal citations omitted)see also Brightman v. Prison Health Serv., I8Z0
N.Y.S.2d 789, 791 (N.Y. App. Di2013)(“a plaintiff must show tht (1) he or she engaged in a
protected activity as that term is defined undeMNN&€HRL, (2) his or her employer was aware
that he or she participated in such activity, (3) his or her employer engageauctwhich was
reasonably likely to deter a person from engaging in that protected activity4)atiteie is a
causal connection between the protected activity and the alleged retal@tdoct”).

The Court dismisseBacchus’s NYCHRL retaliation and retaliatory hostile work
environment claimgor the same reasons as her retaliation dainder federal an&tate law
i.e., failure to establish a “causal connection between the protected actidityhanalleged
retaliatory conduct.”Id. “An employer’s continuation of a course of conduct that agun
before the employee complained does not constitute retaliation because situttiein, there is

no causal connection between the emplaygedbected activity and the employer’s challenged
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conduct” Melman v. Montefiore Med. Ctr946 N.Y.S.2d 27, 42 (N.Y. App. Div2012)
(dismissing plaintiff's NYCHRL retaliation claim for lack of causation). HeéBacchus has
failed to establish a genuimgsue of fact that the actioRepper took against her were anything
but a “continuation of a course of conduct.” The Court therefore grants summaryejudgm
Pepperon Bacchus’dNYCHRL retaliationand retaliatory hostile work environmestaims.

E. Duty of Fair Representation

Count Six of the SAC claims that the Union breached its duty of fair represaritati
Bacchus in violation of New York Civil Service Law § 28@) (“Taylor Law”) and New York
City Collective Bargaining Law § 1206 (“NYCCBL"). (SAC, 11 4, 99102.) The Union
moves for summary judgment on this count. Bacchus cross-moves for summanginidg

1. NYCCBL

As a threshold matter, the Union argues that Bacchus can only bring her duty of fair
representation of claim under New York’s Taylor Law, and not also the NYC&&tausehe
DOE is not subject to the NYCCBL. (Union Memo at ECF2Z5l) Bacchus does not
meaningfully address this jurisdictional argument in her opposition to the Union’s moRbn. (
Opp. at ECF 15%

Whether a former DOE employee may bring a claim for breach of the duty of fair
representatiorunder the NYCCBLappears to be a rtar of fird impression in this Circuit.

While the NYCCBL states that “public employee organization” may not breach its duty of fair

24 Bacchus relies on a prior ruling by Judge Kuntz to argue that she may brama &ocl

breach of the duty of fair representation under the NYCCBL. However, the issue bedge
Kuntz was whether the New York State Public Employment Relations Board hadiexcl
jurisdiction over a public employee’s allegations of improper practices by her amion.
Bacchus v. City of New YogriKo. 12 CV 1663, 2013 WL 1345153, at *3 (E.D.N.Y. Mar. 29,
2013). Because Judge Kuntz did not specifically confront the issue of whether the DOE is
subject to NYCCBL, the Court finds that Judge Kuntz’s prior decision has no bearing on the
issue presented in the Union’s current motion.
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representation to its members, N.Y.C. Admin. Code 80&b)(3), the NYCCBL does not
apply to every public employee the city. SeeN.Y.C. Admin. Code 8§ 12304 By its terms,
the NYCCBL applies to the employees of all municipal agencies, agengeblar employers
subject to the law by state statusend other public employeesdectingto be subject to the law
Id. (emphasis added).The NYCCBL treats the Board of Education (“BOE"as a “public
employer.” N.Y.C. Admin. Code § 13063(f). The BOE is not subject to the NYCCBL, as there
appears to be no stadtatute requiring its applicatipand the BOE has not eked to be subject
to it. Matter of Application of Plumbers Local Union No. 1, U.A., AHO, Index No.
112139/08, 2010 N.Y. Misc. LEXIS 1470, at *18-19 (N.Y. Sup. Ct. Feb. 2, 2010).

Following New York City’'s amendments to the Education Law in 2002, tDE Breated
the DOE. Matson v. Bd. of Educ. of City School Dist. of New Y68 F.3d 57, 77 (2d Cir.
2011) (Straub, J., dissenting) (citing BOE BylawsasonGourde v. Department of EdudNo.
14 CV 7359, 2014 WL 7366185, at *1 (E.D.N.Y. Dec. 23, 2(tiing Matson 631 F.3d at 77);
Matter of Application of Plumbers Local Union No. 1, U.A., AHIO, Index No. 112139/08,
2010 N.Y. Misc. LEXIS 1470, at *9 (N.Y. Sup. Ct. Feb. 2, 2010). As the Supreme & detv
York (New York County noted in an unpublished decision, New York City did not update the
NYCCBL upon its amendment of the Education Lavd. at *22 n.9(N.Y. Sup. Ct. Feb. 2,
2010). And so the status of the DOE under the NYCCBL is unclear.

The Courtsees no reason to treat the D@ifferently than the BOEwhich created it, for
purposes of the NYCBL. The Court therefore finds thtte DOEcomeswithin the definition
of a “public employer” under N.Y.C. Admin. Code §-BP3(f), and therefore can only be

subject to the NYCCBIif there isa State statute requiring its applicatiasr the BOE elestto

25 The New York City Board of Education is a creation of state statute and sarfsist

thirteen appointed members. N.Y. Educ. Law 8§ 2590-b.
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be subject to the NYCCBE® Accord Matter of Application of Plumbers Local Union No. 1,
2010 N.Y. Misc. LEXIS 1470 at *189. Finding neither to be the case, the Court finds that the
Union does not owe Bacchus a duty of fair representation under the NYCCBL caHse of
action for breach of that dutthereforearises exclusively under the Taylor Law.

2. Statute of Limitations Applicable to Claim

The Union first claims thaBacchus’sduty of fairrepresentation claimander the Taylor
Law is timebarred. Bacchus’sTaylor Lawclaim has a foumonth statute of limitationsAny
action or proceeding against an employee organization . . . which complains that plereem
organization has breached its duty of fair representation regarding someone toswtiom
employee organization has a duty shall be commemgtddn four months of the date the
employee or former employee knew or should have known that the breach has occurred, or
within four months bthe date the employee or former employee suffers actual dmichever
is later.” N.Y.C.P.L.R. 8 217(2)(a) (emphasis added). Bacchus filed this action on April 4,
2012. Thus, for her duty of fair representation claim to be timely, it must have cdaorus
after December 4, 2011.

The Union argues th&acchus’sclaim is timebarred because the conduct upon which
Bacchus bases her claim precedes December 4, 2011. (Union Memo at EGFH 70On
September 1, 2011, the Union informed Bacchus that her suspension had been upheld at the

arbitration and her suspension grievance had been denied. (Union 56.1,  32.) On November 10,

26 Nor could Bacchus argue that the DOE is a mayoral agency subject to the NYGCB

Matter of Application Plumbers Local Unigrthe Supreme Court of New York (New York
County) interpreted the NYCCBL to find that the DOE was not a mayoral agetitg e

scope of that law. 2010 N.Y. Misc. LEXIS 1470 at *19. The Court agrees, given that the BOE
created the DOE, and the DOE is a separate entity from the &2y, e.g Dimitracopoulos v.

City of New York26 F. Supp. 3d 200, 210 (E.D.N.Y. 20{49)he City and the DOE are separate
legal entities”) (citingPerez v. City of New Yor837 N.Y.S.2d 571, 572 (N.Y. App. Div. 2007);
Falchenberg v. New York Dep't of EAW&75 F. Supp. 2d 344, 347 (S.D.N.Y. 2005)
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2011, the Union wrote a letter to Bacchus informing her that it would not take her discharge
grievance before an arbitratioanel. (Dkt. 73-2 at ECF 46.)

Bacchus, however, points out that the letter pertaining to her discharge geievasc
mailed to an incorrect addresdd.] She thus did not learn that the Union would not be pursuing
her discharge grievance at arbitrationtii March 22, 2012. (Pl. DFR 56.1 Opp., { 44The
Union does not dispute that the letter was mailed to an incorrect address orctitatsBaid not
find out about the Union’s decision until March 2012. (Union 56.1, 1 41, 44.)

The C.P.L.R. is cleahat the applicable statute of limitations runs “within four months of
the date the employee . knew. . . that the breach has occurred.” N.Y.C.P.L.R. § 217(2)(a).
Given that Bacchus did not learn that the Union would not be pursuing her dischavgeagie
at arbitration until March 22, 2012, the Court finds thatdieim for breach of theuty of fair
representation is timely.SeeJackson v. New York City Transkio. 05 CV 1763, 2005 WL
2664527, at *3 (E.D.N.Y. Oct. 19, 2008)nding duty of fair representation claim accrued on
date that plaintiff learned that his union would not pursue his grievaftd) 348 F. App’x 666
(2d Cir. 2009)’

3. Breach of Duty of Fair Representation Under Taylor Law

“Under New York law, public sector unions owe a duty of fair representation to their

members. Bacchus2013 WL 1345153, at *2. New York’s Taylor Law makes it unlawfol “

27 Bacchus’s 56.1 statement in support of her motion for partial summary judgment also

references the Union’s failure to invigstte her grievance related to her suspension. (Pl. DFR
56.1, 11 69-74.) To the extent Bacchus alleges that the Union breached its duty of fair
representation with respect to her suspension grievance, the claim is toheedbarred.

Bacchus’s memo alsmakes reference to the Union ignoring her complaint for racial
discrimination. (Pl. DFR Memo at ECF 12.) However, her 56.1 statement does not setyorth a
facts relevant to the Union’s alleged failure to act on Bacchus'’s raciahdisation complaint

The Court therefore excludes this allegation from the scope of her faireefatasn claim.
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an employee organization or its agejitg deliberately. . . breach its duty of fair representation
to pubic employeeg]” N.Y. Civ. Serv. Law § 20942).

“The standard for establishing a breach of the duty of fair represenwty@merally the
same whether [the] plaintifé alleging such a breach under federal law or New York staté law.
Gordon v. Health & Hospitals CorpNo. 06 CV 1517, 2007 WL 2021853, at *2 (E.D.N.Y. July
12, 2007)(citing cases). To establish a breach of the duty of fair representation, the plaintiff
must show that the union’s actions were arbitrary, discriminatory, or in kthd daid that the
union’s conduct seriously undermined the arbitral proc&eeSpellacy v. Airline Pilots Ass'n
Int’l, 156 F.3d 120, 126 (2d Cir. 199@)iting cases)see also Beachum v. AWISCO New York
785 F. Supp. 2d 84, 101 (S.D.N.Y. 201dijing Barr v. United Parcel Sery868 F.2d 36, 43 (2d
Cir. 1989)),aff'd sub nom. Beachum v. AWISCO New York Cdf0 F.App’x 58 (2d Cir.
2012) Grassel v. Pub. EmpRelations Bd 301 A.D.2d 522, 528N.Y. 2003) To survive a
motion for summary judgment, the plaintiff must “set forth concrete, specifts femam which
one can infer a union’s hostility, discrimination, bad faith, dishonesty or aybisaarcise of
discretion.” Gold v. Local Union No. 888758 F. Supp. 205, 208 (S.D.N.Y. 1991) (quoting
Spielmann v. Anchor Motor Freight, In&51 F. Supp. 817, 822 (S.D.N.Y. 1982)).

a. Arbitrary conduct

Bacchusopposes the Union’s motion and seeks summary judgment by arguirthehat
Union breached its duty to her throuigh arbitrary conduct. (Pl. DFR Memo at ECF 11I'p
establish this claim, Bacchusustshow that the union’s behavieras “so far outside a wide
range of reasonableness, as to be irrationBbires v. Intl Bhd. of TeamsterdNo. 13 CV 5352
2015 WL 774679, at *5 (S.D.N.Y. Feb. 20, 201§yotingAir Line Pilots Ass'n, Int'l v. O'Neill,

499 U.S. 65, 671991) (nternal citation omitteJ. Where a union determines, after a good faith
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investigation of the plaiiff's grievance, that the claim is unsubstantial, the union satisfies its
duty of fair representationld. (citing Taylor v. MCI Int'l, 215 F. Supp. 2d 347, 350 (S.D.N.Y.
2002)). Indeed, so long as the union’s action “is based on a reasoned decision,” it il not
found arbitrary. Caputo v. Mt'l Assh of Letter Carriers 730 F. Supp. 1221, 1226 (E.D.N.Y.
1990) (denying summary judgemt on plaintiff's duty of fair representation claim where there
was “no explanation or excuse” for the union’s action).

Here, Bacchus points to various actions or inactions by the Urdignfailure to
investigate the~ebruary 2, 201A.A. incident (2) relying on Pepper’s investigation into the
A.A. incident, where Pepper did not supply the full record on A.A. statement to Ba¢8hus
ignoning Bacchus’srequests to interview other adudthool staffpresent duringthe A.A.
incident, and tabtain videdootage that could have corroboratacchus’snnocence. $eePl.
DFR Memo at ECF 1Bacchus DOE Aff. | 1#18.) Bacchus maintains that the video footage
would discredit the two students who first reported the alleged incident to Pepper.eb&caus
would show that these students were not sitting near fBacchus DOE Aff.{{ 19-20.)

The Court finds that a genuine issue of material fact exists as to whether theatetbn a
arbitrarily. The Union claims that it acted within the range of reasonaslemets handling of
her discharge grievance. More specifically, the Unawgues that it followed its internal
processes and procedures when pursBiagchus’sdischarge grievance during Steps 2 and 3,
and that Roach based her decision against mgrébe grievance at arbitration “on experience,
knowledge and common sense.” (Union Memo at ECF 19). However, the bffdos no
explanation for why Wambser ignoré&hcchus’sverbal requests to interview additional staff
membersvho may have witnessed the inciddrg, Arjoon and Parkerand students who might

have corroborated her version of everiifie Union merely states that Bacchus made no written
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request to Wambser on this point, but Bacchus avers that she made repeated verbaltoequest
Wamber. CompareUnion 56.1, § 52vith Bacchus DFR Aff. §f £18.) Nor doesthe Union
explain why Roach initially approveBacchus’sdischarge grievance to proceed directly to
arbitration, but then determined that it should not proceed to arbitrageePl( DFR 56.1, § 35,
62.) The Union also has no explanation for why the additional student statements obtained by
O’Connell were not before tHgtep 2 and Step @ievance panels. Indeed, it is not apparent to
the Court that the Union was even aware ladse statements before they were revealed to
Bacchus during the discovery exchanged in this gase.

Bacchus thus has raised sufficient concrete facts that could lead @ jumg that the
Union handled her discharge grievance “in an arbitrary fashi@eé Gold58 F. Suppat 208
(S.D.N.Y. 1991)denying summary judgment to union based on facts raised by plaintiff on duty
of fair representation claim). Unlike the plaintiff @onzalez who failed to identify any
information or favorable witnesse$at the union couldhave discovered througHurther
investigation, Plaintiff hagentified specific individuals and witness statements that could have
corroborated her innocenc&eeGonzalez v. Airborne Express, Indg. 02CV 3369, 2006 WL
229913, at *6 (E.D.N.Y. Jan. 31, 2006) (in granting summary judgment to union, finding that
plaintiff failed to identify any information or favorable witnesses unauld have discovered

as a result of further investigatioaff'd, 226 F. App’x 54 (2d Cir. 2007).

28 If the Union was aware of these statements and determined them to be of littl®value

Bacchus, the Union should have put forth its reasoning as part of its motion or in response to
Bacchus’s motion. If the Union was not aware of these statements, as the Gumaotsstisen
there arises the question of whether the Union would have uncovered these statgments b
conducting its own investigation, or by asking more probing questions of DOE. Thedle are
guestions that are appropriate for the jury to decide in determining whethémitreacted
arbitrarily in its representation of Bacchus in her discharge grievance.
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Despite the Court’s finding against the Union, the Court refrains from granting symma
judgment to Bacchus, because an issue of fact remains as to whether the Comnzhist
“seriously undermined” the arbitral procesSeeYarde v. Good Samaritan Hos860 F. Supp.
2d 552, 563 (S.D.N.Y. 2005) plaintiff cannot prevail on [duty of fair representatianiaim
unless she establishes that further action on the Union's part wouldelsalted in a favorable
outcome”). Though Bacchus has identified specific information and witnessetemidato
corroborate her version of events, such evidence does not undisputedly refute the allegations
against her. Thus, it is not clear that, armed with this material, the Union’'ses{aon of
Bacchus would have been more effective or that “it would have resulted in a favorablaettc
Id.

b. Bad faith

Bacchus opposes the Union’s motion for summary judgment by arguing that a genuine
issue of madrial fact exists as to whether the Union acted in bad faith. (Pl. DFR Opp. at ECF
16.) “Bad faith encompasses fraud, dishonesty, and other intentionally misleading conduct.”
Spellacy 156 F.3d at 126ee also Musto v. Transport Workers Union of AnaeBd8 F. Supp.
2d 621, 635 (E.D.N.Y. 2011) (citingpellacy 156 F.3d at 126)).

In urging the Court to deny summary judgment to the Union, Bacchus argtiebetha
Union “connived with Thompson in preventing Bacchus from gathering evidence and
interviewing witnesses,” “repeatedly sided with the Administration’s position,” “undezthin
[her] defense to the fabricated allegations of misconduct,” and representdtertigrievance
would be pursued to arbitration whem fact the Union had abandoned the griesa. (d.) But
the only concrete evidence to which Bacchus cites in support of her argunfenmasiting of

the November 4, 2011 letter regarding her grievance to the wrong addcess. ECF 17.)The
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Court finds the misaddressed letter insufficient to create a genuine issue of material fact as to
whether the Union acted in bad faith. That the Union’s November 4, 2011westerddressed
to a residence on “160th Avenue”, as opposelacchus residenceon “106thStreet (Union
56.1, 11 29, 41)plainly suggests a typographical errdt.is well established that negligence by
the union is insufficient to establish a brea@eachum785 F. Supp. 2d at 84 (citingaughan
v. Airline Pilots Ass'n604 F.3d 703, 709 (2d Cir. 2010)). Without furtikencrete evidence
that would tend to support the allegation that the Union colludedtmet®OE or that the Union
engaged in fraud or dishonest conduct, a reasonable juror would not find that the Union acted in
bad faith.
c. Denial of Summary Judgment

Accordingly, the Court denies summary judgment to Bacchus and the Union on
Bacchus’sclaim that the Union breached its duty of fair representation through ayrlotraduct.
This claim will proceed to trial. The Court grants summary judgment to thenldniBacchus’s

claim that the Union breached its duty of fair representation by acting in biad fai
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V.

CONCLUSION

For the reasons set forth above, the Court hegedyts the City Defendants’ motion for

summary judgment in part and denies it in paenies the Union’s motion for summary

judgment,and denies Bacchusfsotion for summary judgment. Specifically, the Court:

dismisseBacchus’dreach of contract claifNYSHRL discrimination claim, and
NYCHRL discrimination claimagainsthe DOE;

dismises Bacchus'd2 U.S.C. § 1981 claims;
dismisses Pepper froBacchus’sTitle VIl claims;

denies summary judgment to tGéy Defendant®nBacchus’sTitle VII discrimination
claim againsthe DOE andherNYSHRL discrimination claim gainst Pepper;

deniessummary judgment to theity Defendant®nBacchus’sTitle VIl and NYSHRL
hostile work environmertlaim;

grants summary judgment to t6gy Defendant®n Bacchus’sTitle VIl and NYSHRL
retaliation claimsincluding its retaliatory hostile work environnmeataim;

denies summary judgment to PeppeBacchus’dNYCHRL discrimination/hostile work
environment claim;

grants summary judgment to PeppeBatchus’sNYCHRL retaliation and retaliatory
hostile work environment claims;

dismissedBacchus’dNYCCBL breach of the duty of fair representation claim against the
Union; and

denies summary judgment to the Union and BacchuBagchus’sstate law breach of the
duty of fair representation claim.

Thus, the following claims will go to trialBacchus’s(1) Title VII discrimination claim

against the DOE(2) NYSHRL discrimination claim against Peppé€3) Title VII hostile work

environment claimagainst the DOE(4) NYSHRL hostile work environment claimgainst

Pepper (5) NYCHRL discriminatiorthostile work @vironmentclaim against Peppeand ©)

State law breach of the duty of fair representation claim against the Ufdibe. parties are

ordered to file a proposed joint pre-trial order within ninety (90) déiseodate of this Order.
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SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: September 3015
Brooklyn, New York
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