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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Plaintiff, : 12-CV-1680(ARR) (MDG)

-against : NOT FOR ELECTRONIC
: OR PRINT PUBLICATION

NEW YORK CITY DEPARTMENT OF EDUCATION;
CARMEN FARINA, in herofficial capacity as : OPINION AND ORDER
Chancellor othe New York City School District,

Defendant.

ROSS, Unitedstates District Judge:

Plaintiff K.H.* brings this action under the Individuals with Disabilities Education Act
(“IDEA™), 20 U.S.C. 8§ 140t seq; Section 504 of the Rehabilitation Act of 197Section
5047), codified at29 U.S.C. 8§ 794; Section 1988the Civil Rights Act(*Section 1983"), 42
U.S.C. § 1983; and New York std#av. Plaintiff, who is now 25 years oldssertshatthe New
York City Department of Education (‘DOE*Jailed to provide him witladequate special
education programs and services during his entire career in the New YopuBlityschools
anddiscriminated against him on the basis of disability.

Plaintiff originally brought these claims in an administrative hearing befohmpartial
Hearing Officer (“IHO”) pursuant to therocedures athe IDEA and New York state law. The

IHO dismissed some of plaintiff's claims as tibarred, dismissed other claims on jurisdictional

! The parties have referred to plaintiff by his initials in all publicly filedwinents to protect his privacy, and the
court will do the same.

2 Thecomplaint nameds defendants the DOE attetn-Chancellor Dennis Walcott in his official capacity. The
New York City schools were previously operated by a Board of Edudsiidnvas reorganized and renamed the
DOE in 2002 SeeRomero v. City of N.Y,.839 F. Supp. 2d 588, 601 n. 8 (E.D.N.Y. 2012). The DOE is the proper
defendant in this suit, and the court will use the term “DOE” througtheuopinion for simplicity, even though

some of the events giving rise to plaintiff's claims occurred before 20@2Chancellor of the DOE is now Carmen
Farifig so the court has substituted FarWalcottasa defendant. Fed. R. Civ. P. 25(dhe Clerk of Court is
requestedo update the docket accordingly.
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grounds or on the merits, and awarded plaintiff compensatory relief for hasniagclaims. On
appeal, the State Review Officer (“SRQO”) largely upheld the IHO’s detatrons but awarded
some additional compensatory relief. Plaintiff now brings this suit challetiggngulings of the
IHO and SRO that were not in his favor and seeking relief for the cthahshe IHO and SRO
dismissed or failed to address.

Now before the court is defendants’ motiongartial summary judgmenbefendants
seek to dismiss the majority of plaintiff's IDEA, Section 504, and Section 1983sciaider the
applicable statuted imitations. For the reasons set forth below, | find that plaintiff has askert
atimely claimfor the denial of a free appropriate public education during all of the yeafsethat
was eligible to attend DOE schools. Accordingly, | find that the IHO’s &@'Srulings
summarily dismissing many of plaintiff's claims as tiim&red are not supported by a
preponderance of the evidence. At this stage of the litigation, all of plaintdftascan go

forward and defendants’ motion for partial summary judgment is denied.

BACKGROUND

Statutory Framework

A. IDEA

Under the IDEA, states receiving federal funding are required to provideea “f
appropriate public education” to children with disabilities. 20 U.S.C. § 1412(a)(1)(#¢eA
appropriate public education consistssgecial education and related services” that are
provided in accordance widgmindividualized education program (“IEP”). 20 U.S.C. § 1401(9).
The IEP, which is “the centerpiece of the statute’s education deliveryrsimtelisabled

children,” is a written document that “sets out the child’s present educatiofahpence,



establibies annual and short-term objectives for improvements in that performance, and
describes the specially designed instruction and services that will enableltht® meet those
objectives.”"Honig v. Doe, 484 U.S. 305, 311 (1988). The IEP must be develypadeam
including the child’s parents, teachers, representatives of the district, amd,apbeopriate, the
child. 20 U.S.C. § 1414(d)(1)(B). Theam must review thiEP at least once a year and revise it
“as appropriate.” 20 U.S.C. § 1414(d)(4)(A).

In order to provide a free appropriate public education, the IEP must ensures tacces
specialized instruction and related services which are individually dedigpedvide

educational benefit” to the chiléd. of Educ. v. Rowley, 458 U.S. 176, 2(D82) (interpreting

the Education for All Children Act, subsequently amended and renamed IDEA)DEA
expresses a “strong preference” for educating children with disabdibagside their non-
disabled peers, so “special education and related semicgsbe provided in the least restrictive

setting consistent with a child’s needs.” Walczak v. Florida Union Free Sd¢h.12i8 F.3d 119,

122 (2d Cir. 1998) (citing 20 U.S.C. § 1412(a)(5)(A)).

The IDEAappliesto children between the ages of 3 and 21, thatigtes have some
flexibility regarding the ages of eligibility. 20 U.S.C. § 1412(a)(1). Under Nevk law,
children with disabilities are entitled to special education services until theyaeckigh
school diploma or complete the school yedlofeing their twentyfirst birthday. N.Y. Educ.
Law § 4402(5). After this point, a child is no longer entitled to the protections of the IBdeA.

Somoza v. N.Y.C. Dep't of Educ., 538 F.3d 106, 113 (2d Cir. 2008). However, a child who is

above the age ofigibility can receive “compensatory educationtiich is “prospective
equitable relief, requiring a school district to fund education beyond the expiratiamitd'a

eligibility as a remedy for any earlier deprivations in the child’s educatidnat 109 n.2. “An



award of compensatory education is appropriate only for gross violations of the’ IREA

The IDEA establishesmumberof “procedural safeguard$td ensurgarental
involvement in the special education process. 20 U.S.C. § EétBxamplea schooHistrict is
required to providéPrior Written Notice”to a parent whenever the district propasesitiate
or changeor refuses to initiate ahangea child’s special education services. 20 U.S.C. §
1415(b)(3). In addition, the districtust provide a “Procedural Safeguards Notice” to a parent
annually and whenever the child is referred for an evaluation, a complaintljofildne parent
requests one. 20 U.S.C. 8§ 1415(d)(1)(A). The Procedural Safeguards Notice must ee ftvritt
an easy understandable manner” and outline various rights that parents have under e IDE
20 U.S.C. § 1415(d)(2).

The IDEA'’s procedural safeguards provisions also set out the process by wheiads par
can bring claims regarding their children’s special etioigaervices. A parent of a child with a
disability has the right to bring a complaint “with respect to any matter relating to th
identification, evaluation, or edational placement of the childr the provision of a free
appropriate public education to such child.” 20 U.S.C. § 1415(b)(6)(A). If the district does not
resolve the complaint, the parent has the right to an “impartial due procasgi&dr U.S.C. §
1415(f). In New York, the heanys are conducted by an IHO appoinkgdthe local school
district. N.Y. Educ. Law § 4404(1)(aAt the impartial hearing, “the school district has the

burden of demonstrating the appropriateness of its proposed_IEP.” Grim v. Rhinebeck Kent. Sc

Dist., 346 F.3d 377, 379 (2d Cir. 2003geN.Y. Education Law § 4404(1)(c) (“The . . . school
district . . . shall have the burden of proof, including the burden of persuasion and burden of

production, in any such impartial hearing®)New York establishes a semblevel of

% The statute includes an exception, not relevant here, which specifiés fraaent . . . seeking tuition
reimbursement for a unilateral parental placement shall have thenbafrgersuasion and burden of production on



administrative revievioy which either party can appeal the IHO’s decision to the SRO. N.Y.
Educ. Law 8§ 4404(2).ither party can challenge tIs&R0O’sdecision byfiling a civil action in
state or federal court. 20 U.S.C1415(i)(2)(A)

Priorto 2005, the IDEA did not include a statute of limitations for bringing claims, so

courts applied the analogestate statute of limitationsl.D. v. Southington Bd. of Educ., 334

F.3d 217, 221-22 (2d Cir. 2003). In New York, courts generally applied gearestatute of

limitations.Somoza, 538 F.3d at 114 n.7. Under amendments to the IDEA that took effect in July

2005, parents must request an impartial due process hearing “within 2 years of the date
parent . .. knew or should have known about the alleged action that forms the basis of the
complaint.” 20 U.S.C. 8§ 1415(3)(C). New York state law was subsequently amended to
include a tweyear statute of limitations as well. N.Educ.Law 8§ 4401(1)(a)The IDEA creates
two tolling exceptiongo the wo-year statute of limitations. A claim will not be considered time
barredif “the parent was prevented from requesting the hearing due to (i) specifi
misrepresentations by the local educational agency that it had resolved thengavbieng the
basis of the complaint; or (ii) the local educational agency’s withholding of iatamfrom the
parent” that is required to be provided under the IDEA. 20 U.S.C. § 1415(f)(3)(D).

B. Section 504

Section 504 provides that “[n]o otherwise qualified individual with a disabilitghall,
solely by reason of her or his disability, be excluded from the participation in, lesldeei
benefits of, or be subjected to discrimination under any program or activityingcEederal
financial assistance.” 29 U.S.C. § 784 In the educational context, Section 504 imposes
requirements on schools that are parallel to the IDEA requirements. The standates that

public elementary and secondary schools “provide a free appropriate public education”

the appropriateness of such plaesti’ N.Y. Education Law § 4404(1)(c).



gualified disabled students, including “regular or special education and reld¢ezhdi

services.” 34 C.F.R. § 104.@8 and (b) However, the two statutes provide different protections,
because “Section 504 provides relief from discrimination, whereas the IDEAlpsopiief

from inappropriate educational placement decisions, regardless of distiomin&/enger v.

Canastota Cent. Sch. Dist., 979 F. Supp. 147, 152 (N.D.N.Y. 1%f¢8d),208 F.3d 204 (2d Cir.

2000). Accordingly, in order to establish liability under Section 504, “courts have held that
plaintiff must demonstrate more than an incorrect evaluation or substantiyylEEP.” R.B.

ex rel. L.B. v. Bd. of Educ. of City of N.Y., 99 F. Supp. 2d 411, 419 (S.D.N.Y. 26G@her,

“there must be evidence thasehool district acted with deliberate or reckless indifference to the
student’s federally protected rights or with bad faith or gross misjudgmehtéiSer v. E.

Ramapo Cent. Sch. Dist., 700 F. Supp. 2d 529, 564 (S.D.N.Y. 2010) (internal quotation marks

omitted);accordScaggs v. N.Y. Dep't of Educ., No. @v-0799 (JFB)(VVP), 2007 WL
1456221, at *15 (E.D.N.Y. May 16, 2007).
All actions under Section 504 “are governed by the state statute of limitatpliabfe

to personal injury actionsM.D., 334 F.3d at 224 (quoting Morse v. Univ. of Vt., 973 F.2d 122,

127 (2d Cir. 1992))In New York, the applicable statute of limitations is three y¢ezza v.

Florida Union Free Sch. Dist., 777 F. Supp. 2d 669, 687 (S.D.N.Y. 2011); Pape v. Bd. of Educ.

of the Wappingers Cent. Sch. Dist., No.©QV-8828 (KMK), 2009 WL 3151200, at *8

(S.D.N.Y. Sept. 29, 2009 This threeyear statute of limitations “begins to run at the time that a

* The IHO applied a thregear statute of limitations to plaintiff's Section 504 claims. In their initial torethis
motion, defendants did not contest that a tyeer statute of limitations applies to theserokiln their reply brief,
defendants argue for the first time that a footnotedmoza 538 F.3d at 114 n.7, requires the court to apply a two
year statute of limitations to Section 504 claims that arise in the educatonakicDefs.” Reply Mem. of La
(“Defs.” Reply”), Dkt. #63,at 2627. I decline to consider an argument raised for the first time in a reply brief. In
any event, this argument would beavailing. The Second Circuit’s analysisSamozarelated only to the statute of
limitations for IDEA claims, since the plaintiff in that case did not assert Section 504 claiM]I, by contrast,

the plaintiff brought both IDEA and Section 504 claims regardingtacational services. The Second Circuit
applied a tweyear statute of limitations tive IDEA claims and a thregear statute of limitations to the Section 504




plaintiff learns or has reason to learn of the injuries that form the bas$is faaim.” Scaggs
2007 WL 1456221, at *10.

C. Section 1983

Section 1983 creates a civil remedy against any person who, acting undef stdbe
law, subjects the plaintiff to “the deprivation of any rights, privileges, orumties secured by
the Constitution and lawsdf the United Statesl2 U.S.C. § 1983The statute of limitations for a
Section 1983 claim in New York is three years, and “[tlhe claim accrues whelaithtefp

knows or has reason to know of the harm.” Eagleston v. Guido, 41 F.3d 865, 871 (2d Cir. 1994)

(internal quotation marks omittedyee als@ingleton v. City of N.Y., 632 F.2d 185, 192 (2d Cir.

1980) (“The crucial time for accrual purposes is when the plaintiff beconaae dwat he is

suffering from a wrong for which damagmay be recovered in a civil action.”).

I. Plaintiff’'s Educational History

The reord in this case is voluminous. Defendants have filed the administrative record,
including transcripts of thiéfteen-day hearing before the IH&hddozens of exhibits fmitted
by each side at the hearin@laintiff hasalsosubmitted an additional twengightdocuments
totaling over 1,000 pages. Despite the size of the record, howtasampossible to reconstruct
all of the details of K.Hs educational history. The hearing exhibits include school records

dating back to the 1990s that contain significant gaps and inconsistencies. Moreovéf, plaint

claims. 334 F.3d at 222, 224. Cases decided &éimrozaaddressing Section 504 claims in the educational context,
including PiazzaandPape have continued to apply a thrgear limitations period. Accordingly, | see no reason to
conclude that the cited footnoteSmmozaaltered the governing Second Circuit precedent, and | will apply a three
year limitations period to plaintiff's Section 504 claims.

> Pursuant to court order, D40, defendants have filed the administrative record under seal to pheteciviacy

of plaintiff, who was a minor during the years in question. Thestrgut of the hearing will be cited as “Tr.”

Exhibits introduced by plaintiff at the hearing will biged as “Pl.’s Hr'g Ex. __,” exhibits introduced by defendants
at the hearing will be cited as “Defs.’ Hr'g Ex. __,” and exhibits enteredewvidence by the IHO at the hearing will
be cited as “IHO Hr'g Ex. __.” The IHO and SRO decisions will be cited as ‘Md€ision” and “SRO Decision,”
respectively, and plaintiff's appeal to the SRO will be cited as “Pl.’s BB#@dion.”




has raised numerous objections to defendants’ reliance on the school records for tlaeitigeibs
content.Plaintiff asserts that the recordsntain unattributed and hearsdgtements, are
incomplete, or are not in evidentiary form. Pl.’'s Resp. to Defs.” Rule 56.1 Statefakist Rule
56.1 Resp.”), Dkt. #61, at®At this stagehowever, the only issue before the court is the
timeliness of plaintiff's claims. In order to determine when plaintiff was on aafitis claims|
must consider what was reported about plaintiff's needs and academic perfothmangbout
his educational career, but | make no findings about the accuracy of the imborowattained in
those reports. Mindful of the evidentiary limitations of the documents in the recaitt, | w
summarize the facts that are undisputed and the information from plaintif6elsecords that
is relevant to deciding the narrow statute of limitations issaeis now before me.

K.H. was born in 1989 and lived with his motltil he was twgyears old Defs.” Rule
56.1 Statement of Undisputed Facts (“Defs.” Rule 56.1 Statement”), Dkt. #47, Ex1£1%.In
1991, after K.H.’s younger brother tested positive for cocaine at birth, K.H. was mrtifnore
his mother’s custody and began to reside in kinship foster care with his grandiabthés5;
Pl.’s Rule 56.1 Resp. { 1K.H.’s mother regained custody of K.H. in early 1999. Defs.’ Rule
56.1 Statement  43.

K.H. received special education services through the DOE beginning in presdheol, w

he was placed in a special education class at the Birch Early Childhood OefdééiRule 56.1

® Plaintiff also asserts that defendants should not be able to relprynohthe hearing exhibits for their substantive
contentbecause they were introduced for only a limited purpose at the hearingri?é&’56.1 ResfR. On the
eleventh day of the impartial hearing, plaintiff objected to the DOE'aned on certain school records that had
been introduced into evidence. TB81-92. The DOE attorney responded that the “only reason” the documeirgs w
being introduced into evidence was to demonstrate K.H.’s mothat’grandmother’s attendance at school
meetings. Tr. 1989. The DOE attorney stated that the DOE was “wioigreh the substance” of these school
recordsld. In the briefing of the instant motion, defendants argue that the DOBat® statement at the hearing
was erroneous and “overstated the limit on the evidentiary value exHilgits, which were relevant toultiple

issues concerning the statute of limitatioridefs.’ Reply 21. In any event, | agree with defendants that because
plaintiff repeatedly cited these exhibits for their substantive comdnsipostrial memorandum to the IHO and on
appeal to th SRO, and because plaintiff never previously objected to th&s i&@ SRO’s reliance on these
exhibits for their substantive content, plaintiff has waived any tibjeto the use of these exhibits for their
substantive content on this motidd. at 20-24.



Statement § 17An evaluationfrom 1993statedthat K.H. functioned in the “low average range
of intelligence” and exhibited “moderate speech and language delays,” witbultes in
maintaining attention and concentration.” PHisg Ex. UU at 3. K.H.also hada history of ear
infections, “mild to moderate hearing loss” in e&en, and strabismus, or improper alignment,
of his left eye. Defs.” Rule 56.1 Statement fR&fs.’ Hr'g Ex. 22 at 3; Pl.’$4r'g Ex. SS.An
evaluationfrom 1994, when K.H. was $ears oldreportedhat his “intellectual functioning was
found to be within the low average range with indications of greater potential” arfgkthat
needed “partime intervention” to address speech and language delaysHPy’'&x. TT at 4.

In 1994, K.H. entered kindergarten at P.S. 140 in Queens. Defs.” Rule 56.1 Statement
23. K.H.’s first schoobkgelEP, dated May 26, 1994, classified K.H. agarning Disabletland
recommended a special class with related senimefs.’ Hr'g Ex. 2 K.H.’s grandmother signed
the attendance page for this IEP confereftteat 2. Subsequent IEPs dated November 15, 1994,
Octoberl7, 1995, and April 30, 199@commendethe samgrogram and K.H.’s grandmother
signed the attendance padesthesethreeconferences. DefsHr'g Exs. 35.

K.H.’s school records repadthat he exhibited serious academic and behavioral
challengesn this settingln October 1996, the DOE conducted an educational evaluhaon
foundthat K.H. had made “[iftle or no progress” in reading or math atdplayed-‘significant
behavioral difficulties” hat interfered with his learnin®efs.” Hr'g Ex. 33 at 5A “Social
History Update” dated October 15, 1996 noted that K.H. was “constantly in trouble,” was
“essentialy a nonreader,” and acted “aggressively all day long.” D! Ex. 19. The report
stated that K.H.’s grandmother was “aware of his academic/behavioral probleinsas “in
agreement that he requires a class with more adult supervision to help addressdnssghaobl

At an IEP meeting on October 28, 1996, the DOE changed K.H.’s classification to



“Emotionally Disturbed,” the classification that he would be given for theneder of his time

in the New York City public schools. Defs.” Hr'g Ex. 6v& the next few year&.H. attended
variousplacements iistrict 75, the citywide district that provides “highly specialized
instructional support . . . for students with significant challendg@scl. of Elisa Hyman

(“Hyman Decl.”), Dkt. #59,Ex. U.His school records consistently reported a lack of academic
progress in each of these settings.

At thelEP meeting on October 28, 1996, the DOE recommended that K.H. be placed in a
“Specialized Instructional Environment VIIA” with retd services. Defs.” Hr'g Ex. 6. Under
the DOE’s continuum of special education services that was in place m¢ha tSpecialized
Instructional Environment VIl was designed for “students with severe enabulistubance.”
Hyman Decl. Ex. D, at D 002656. K.H.’s grandmother signed the attendance page for the
October 28, 1996 IEP conference, Defs.” Hr'g Ex. 6 at 2, and signed a form consettiag t
recommendation, Defs.” Hr'g Ex. 29.

In 1998, when K.H. was nine years old, the DOE moved him to a program for students
with intellectual disabilitiesAn evaluaton dated July 16, 1998 found thé&H. performed
within the “Mentally Retarded range of intelligence overall” with a score obéfs.” Hr'g Ex.

34 at 2. A “Social Update” dated July 21, 1998 stated that K.H.’s grandmother “feels that his
teachers do not understand him” and that “his behavior is due to his frustrations and
embarrassment about not being ablestl.” Defs.” Hr'g Ex20 at 2.In an IEP datedwugust 10,
1998 the DOE changeHl.H.’s service category to “Specialized Instructional Environmetit VI
designed for students who “demonstrate severe emotional/behavioral distugvatjdarjction

in the retarded rangeDefs.’ Hr'g Ex. 7, Hyman Decl., Ex. D, at D 00265K.H.’s grandmother

signed the attendance page for this IEP conferérafs.” Hr'g Ex. 7 at 2.

10



A year later, the DOE again recommended that K.H. needed a different gktting.
“PsychologicalEvaluation” on May 28, 1999, when K.H. was 10 years silated thahis
classwork was “too difficult” for him, “which caused a great deal of frustnaand combined
with emotional factors contributed to increasing behavioral problems.” b&fg. Ex. 35 at 3A
“Psychiatric Report” dated June 14, 1999 statedKhdt was “extremely difficult to contain in
his current prograhDefs.’ Hr'g Ex. 36 at 1. The report stated thaterall IQ appeared ithe
borderline range” anthat K.H.’s “severe behavioral dishance in school” might be attributable
to “a history of in utero drug exposure as well as other dynamic factorsdlydtave played a
role in his early developmentd. at 23. The report listed a “DSM IV Diagnosis” of “Attention
Deficit Hyperactivity Dsorder (severe)” and “Borderline 1Q” and proposed that a “Learning
Disorder” be ruled outd. at 3.Thereportrecommended “a more restrictive therapeutic setting.”
Id. A “Social Update Format” dated June 16, 1999 stated that his mother “acknowligddges a
the problems that have been enumerated by school staff in terms of hisnedfmatiemics and
his poor behavior.” DefsHr'g Ex. 21 at 2. The repostatedthat K.H.’s mother “patiently
listened” to all of his teachedescribehis difficultiesand hat “[h]er silence indicated that she
seems to agree that [K.H.]'s needs can no longer be met in this sdting.”

Soon afterward, in late June 1999, K.H. was admitted for two weeks to Schneider
Children’s Hospital and placed on medication. Defs.” Rulé Sdatement $0. An IEP dated
July 8, 1999 recommended that K.H. return to the Specialized Instructional Environrhent VI
setting Id.  51.K.H.’s mother signed the attendance page for the IEP. Défg’'Ex. 9 at 2. A
“Psychiatric Evaluation” by Queer@hildren’s PsychiatricCenter dated September 22, 1999
continued to list a diagnosis for K.H. of “Mental Retardation, Mild in Severity, caleith

“Attention Deficit Hyperativity Disorder, Combined typednd“Oppositional Defiah

11



Disorder! Defs.” Hr'g Ex. 37 at 5.

In October 1999, wheK.H. was 10 years old, he began attending the Dooher Udaty a
treatmenprogram at the Queens Children’s Psychiatric Cebtefs.” Rule 56.1 Statement | 58.
In Decemberl999, K.H.’s mother wrote a letter to tB©E requesting a revaluation of K.H.
and stating that she wanted him to be placed in “another school” rather than DefheiEX.

D 000001. A “Psychological Evaluation” dated February 29, 2000 by Queens Children’s
Psychiatric Center found thitH. demorstrated a Full Scale 1Q of 74, which placed “his overall
cognitiveabilities . . .in the borderline range of intelligence,” and removedhisr diagnosis of
“mild mental retardatioh.Defs.” Hr'g Ex. 38 at 5. The evaluator found that K.H.’s academic
performance was “significantly below grade level in all academic areas, indita¢ipresence

of functional learning disabilities]d. at 6. The evaluator recommended a “stable, structured
environment that can meet the needs of a child with neurocoginipagrment, language

deficits, attention deficits, and behavioral difficultielsl” at 9.In a report dated May 11, 2000,
the Dooher team stated that K.H.’s aggressive and oppositional behavior had decreased in the
day treatment program but that he hadvah “[l]ittle improvement in academic performance.”
Pl.’s Hr'g Ex. QQ. The Dooher tearecommended that K.H. return to a less restrictive
environment. Defs.” Rule 56.1 Statement  69. An IEP dated June 2200 K.H.’s
placement back to a Specializistructional Environment VIIB progrardefs.” Hr'g Ex. 10.
K.H.’'s mother signed the attendance page for this IEP conference, id. at 2, and $ayned a
consenting to the change in placement, Défsg Ex. 25.

In September 2000, the DOE assigned K.H. to P.S. 9, a District 75 middle school in
Queens, which he attended until September 2005. Defs.” Rule 56.1 StatemekiH].'g4.

mother signed the attendance pages for IEP meetings in 2001 anith20@2ommenet a

12



special class in a specialized Distrr5 school with related services. Defdr'g Exs. 12 & 13.
The record does not show that either K.H.’'s mother or grandmother attended any suld&gjue
meetings.

K.H.’s school records from his years at P.S. 9 reported ongoing concerns abazk his la
of progress and continuing inability to read. A “Social History Update” datachdyn 30, 2003
stated that K.H.’s mother “described [K.H.]'s academic performance as ‘very pad was
“aware that he does not read and struggles with all aspects of lartpyvadepment.” Defs.’
Hr'g Ex. 23 at 2. The report stated that his mother “believes that [K.H.]'s current glaickas
been helpful to him” because his behavior had improved and that she wanted him “to learn how
to read.”ld. at 3.In a “Psychological Rept dated February 28, 2003, the evaluator found that
K.H. had a full scale IQ of 76, “placing his overall level of functioning to be witien t
‘Borderline’ range of intelligence Defs.” Hr'g Ex. 39 at 3. The evaluator stated that K.H.’s
“academic skillgemain significantly delayed and he continues to display behavioral digsulti
and limited seHlcontrol.” Id. at 45. In an “Educational Evaluation Report” dated February 24,
2003, the evaluator stated that K.H. was a “reader” who had “limited decatd skills and no
sight word vocabulary,” made “multiple decoding errors suggesting problems wi#l vis
perception of letters,” and had a “severe case of strabismus in both eyes$di'BIEx. OO at 2.
The evaluation recommended “direct instruction in phonological awareness $tilét.3. At
an IEP conference on March 14, 2003, which K.H.’s mother did not attend, the team made no
changes to K.H.’s special education services. DHlisg Ex. 14.

In the fall of 2004, K.H.’s teacher at P.S:e@ommended a change in placement for K.H.
Defs.” Hr'g Ex. 16. His teacher wrote that K.H. “has not made any growth academically” and

was 15 years old in the seventh grade, with reading and writing at a beginstiggede level

13



and math at a beginning third gealével.ld. His teacher wrote that K.H. showed “no success in
standardized testing, which frustrates him affecting his morale andsteéfim.’1d. He
recommended that K.H. transfer to a vocational high school that participatednatalter
assessment where he would “feel more successful” and “school would become a e pos
experience for him.Id. According to the New York State Education Department, alternate
assessment & portfoliobasednethod of measuring student achievement as an alternative to
standardized testing. Plir’'g Ex. AAAA at 2. Alternate assessmeningended for a student
who has “a severe cognitive disability” and “significant deficits” in langwagkadaptive
behaviorandrequires a “highly specialized educational program” and “educational support
systems.’ld. at 3.K.H.’s mother signed form indicating that she attended a conference on
December 21, 2004 regarding the megd change to alternate assessment. Defs.” Hr'g Ex. 16.
On January 18, 2005, K.H.’s mother signed a form giving consent for new evaluatioht of
Defs.” Hr'g Ex. 24. In a “Psychoeducational Evaluation” dated March 14, 2005, the evaluator
found that K.H. obtained a Full Scale 1Q score of 8dinfain the “low average rangewhile
his academic skills were in the “very low rangBéfs.” Hr'g Ex. 40 at 3-4. An IEP dated April
15, 2005change.H.’s recommendation from Standard Assessment to Alternatesament.
Defs.” Hr'g Ex. 56. K.H.’s mother did not attend this IEP conference, but K.H. attelide@he
record includes orm datedApril 15, 2005 seeking consent to the change to alternate
assessment, whidh not signed by the pareiliefs.’ Hr'g Ex. 54, though K.H.’s mother did sign
several otheDOE forms in the fall of 2009)efs.” Hr'g Exs. 49-50, 60-61, 63.

In September 2005, K.H. transferred from P.S. 9 t@lieenate assessment program at

the Queens School for Career Development (“QSCDgfs.’ Rule 56.1 Statement | 38

" Plaintiff argues that his signature on the IEP’s attendance page doedicats that he was aware he was signing
an IEP, since he could not read at the time of the megtirig Rule56.1 Respy 94.
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exhibited serious ongoing attendance problems at Q8CI.104. An IEP dated March 10,

2006, stated that K.H. “doesn’t attend school on a regular basis.” Defs.” Hr'g Bk55Reither
K.H., his mother, nor his grandmother signed the attendancdqgagat IEP.Id. On December

9, 2008, when K.H. was 19 years d@iSCDsent a letter to K.H.’s mother statititat a

conference would be held because K.H. had been absent for more than twenty daydr'pefs.’
Ex. 478 In a letter dated January 30, 2009, QSCD stated that K.H.’s mother did not attend the
conferenceand that “a decision was made that your child will be discharged from school.” Defs
Hr'g Ex. 48. The lger stated that K.H.’s mother did not contact the school by February 13,
2009, and if K.H. continued to be absent from school, he would be dischiakgedOE form
signed by school officials in the spring of 2G€iated that K.H. was discharged effective
September 2, 2008, the previous.fAlefs.’Hr'g Ex. 45 at 2. The DOE did not prepare IEPs for
K.H. after hisdischarge from QSCD. Defs.” Rule 56.1 Statement § 110.

Sometime eound 2009, plaintiff saw a television advertisement for the Huntington
Learning Center and contacted them tio @sout their tutoring servicé®cause he wanted to
“learn and master the skill of reading and writing.” Tr. 2224-26. Wiiamtiff was unable to
afford the center’s rates, the center referred him to his attdchey.

In May 2010, when plaintiff was 2fears old he uerwenta “Neuropsychological
Evaluation"by Dr. Eugene Newmar®l.’s Hr'g Ex. S? The evaluation stated that K.H. exhibited

a Full Scale 1Q of 75, placing him in the borderline level just below the low avenagebut

8 Plaintiff disputes that K.H.’s mother recei the letters from QSCD regarding K.H.’s attendance. Plaintiff asserts
that the record does not show any proof that the letters were mailed, addnagses they were sent to, and also
states that K.H. was living in a homeless shelter in the fall 8.2800s Rule 56.1 Res{11105-06, 108.

° The evaluation report states that the evaluation was conducted in Mag@®Danuary 2011. However, in his due
process complaint filed in June 2010, plaintiff stated that he had obtaireaapsychological elization that

identified learning disabilities. Therefore, Newman must have peovidH. with information about the testing
results and diagnoses in May 2010, even if other testing was evidendlyrd@enuary 2011 and the report was
completed later. Newan also completed a “Cognitive and Educational Evaluation” in May 2@fidgsthat K.H.

had “negligible” academic skills and “very low” achievement in reading aatti.r?l.’s Hr'g Ex. WW at 4.
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that other test resuliggestethat K.H. had “at least low average cognitive skills or potential.”
Id. at 25.Dr. Newmarnfound that the testing revealed a “clear pattern” that expladridds long
history of academic difficulties:d combination of auditory processing difficulties combined
with marked difficulties with immediate memory, of both verbal and visual matedagt 26.
Based on this testin@r. Newman concluded, “The overall picture clearly shows that [K.H.]'s
achievement skills are a very low estimate of his potentradtioning and that if
accommodations are made for his particular learning style, that he can shaticacneases

in all academic areasld. at27.Dr. Newman diagnosed K.H. with dyslexia, dysgraphia,
dyscalculia, and difficulties with memory, processspeed, concept formation, and problem
solving.Id. at 2729. Dr. Newman’'sreport listed “DSM IV Diagnoses” of “Learning Disorder,
NOS,” “Mixed ReceptiveExpressive Communication Disorder,” and “Cognitive Disorder

NOS.”[d. at 29.

[I. Procedural History
A. Impartial Hearing
On June 3, 2010, a few weeks after K.H. turned 21, he filed a due process complaint
bringing claims under the IDEA, Section 504, Section 1983, and New York sta@edéaw.
Hr'g Ex. 1.The complaint asserted that “[e]very IBRd placement developed for [K.H.] during
the time he was eligible for public education in New York was substantively andipralte
flawed, did not comport with the standards of the [IDEA] or state law, and ckguke
significant deprivation of educational benefit and deprivatioradfee appropriate public
educationld. § 23. Among the allegations, plaintiff asserted that the DOE conducted inadequate

evaluations of K.H., created IEPs that “failed to accurately describe aresaddlrof his
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disablities and diagnoses,” and failed to ensure that K.H.’s mother and grandmother had
“meaningful access” to the IEP development process or “legally suffici¢icerof meetings.”

Id. The complaint alleged that the DOE “employed inflexible blanket poliorespecial
education services and placement and warehd#sed year after year, in essentially the same
program, despite no progrestd: § 27. The complaint also alleged that the DOE’s referral of
K.H. to District 75 programs for students classifgsd‘Emotionally Disturbed” was “part of an
illegal pattern and practice of referring Black males to District 75 speciahgoliprograms”

and that these programs “do not have equivalent educational services asrioss available

to students who do not have disabilitidsl.”{{ 2930. The complaint also challenged the DOE’s
failure to address K.H.’s truancy at QSCD @asderted that K.H.’s discharge wanproper.ld.

11 3238. The complaint alleged that K.H. had obtained recent evaluations identeégrning
disabilities, speech and language delays, and vision difficulties that had nevetdradied or
addressed by the DOH. 11 4850. As remedies, K.H. souglmter alia, compensatory
education and services, including intensive individual tutoring focusing on GED preparat
transition services with vocational training, speech and language serviogsatenal therapy,
assistive technology, counseling, and transportation; reimbursement for liegtiena that he
had already obtained; additional evaluations; damages; and attorneyld.f§es6.

The DOE filed a motion to dismiss the majority of K.H.’s claims as-twa@ed under the
applicabé statutes of limitations. IHBIr'g Ex. VI. At the hearing, the DOE did not dispute that
K.H.’s IDEA claims regarding the 2008-09 and 2009-10 school years were timebytisaycfell
within the twayear period before K.H. filed his due process complaint. Tr. 315-16. The DOE
conceded that it had not provided a free appropriate public education to K.H. during those two

years, so the only remaining issegarding those two yeargs the appropriate remedg. at
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336. On the record, over K.H.’s objections, the IHO dismissed asiamed any IDEA @ims

prior to the 2005-06 school year and any Section 504 claims prior to the 2007-08 schddl year.
at310, 325The IHO alsaismissed on the record any IDEA or Section 504 claims that alleged
systemic challenges rather than challenges to K.H.’s ihaalieducational prograrid. at 1783-
87.The parties’ lengthy discussion of the statute of limitatetrtbie hearing focusexh K.H.’s
individual IDEA claims regarding the 2005-06, 2006-07, and 2007-08 school yéa$10
ruledthat she would hear ewadce regarding thepplication of the statute of limitationsttoese
claimsand then determine whether they were timaered.ld. at 310-17.

The impartial hearing occurrexyer fifteen non-consecutive days between August 16,
2010 and June 22, 200While the hearing was pending, the IHO ordered additional evaluations
of K.H. An occupational therapy evaluation in September 2010 recommended occupational
therapy due to K.H.’s difficulties with reading, writing, visual motor taskd,|da skills. Pl.’s
Hr'g Ex. K. An Auditory Processing Evaluation by Donna Geffner in October 2010 found that
K.H. had an auditory processing disorder and a phonological processing dismleldying a
reading disability andecommended speetéinguage therapy. Pl.I8r'g Ex. J.Geffneralso
conducted a Language Processing Evaluation in November 2010 thathatikdH. had a
“severe receptive and expressive language disoreisHr’'g Ex. Q at 6.

Following the conclusion of the hearing, the IHO issued a decision on August 17, 2011
finding that K.H.’s claims for the 2005-06, 2006-07, and 2007-08 school years were time-
barred'® The IHO determined that K.H.’s mother was on notice of her rights because “[t]he
DOE documented a history of parental involvement in IEP meetings, each of whisadaher
of her due process rights.” IHO Decisjdkt. #6, Ex. 1, at 12. The IHO found that plaintiff

could not invoke the tolling exception basedeomisrepresentation by the D®Ecauséthe

The IHO issued a corrected decision on September 21, 28drly made changes to the list of exhibits.
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record contains no evidence that the DOE was anything but forthright about whght $o
have[K.H.] included in alternative assessmemdl”’ The IHO also rejected K.H.’s argument that
his claims based athe failure to identify his learning disabilitieled not accrue until 2010, when
Dr. Newman asessed him. Instead, the IHO found that “K.H.’s records show a consistent history
of learningbased difficulties” andsignificant behavioral issu€sso Dr. Newman’sdiagnosis of
dyslexia in 2010 did not establish that K.H.’s “educational classificafiemotional
disturbance was incorreatit that “the DOE ignored th&tudent’s learning disabilityfd. The
IHO also found that K.H.’s mother should have known about his truancy problems in 2006-07
and 2007-08 because “the parent was involved in K.H.’sathn at the time.Id. at 13.
Overall the IHO found that nther tolling exception appliednd that K.H.’s mother “knew or
should have known of the events that took place” in the 2005-06, 2006-07, and 2007-08 school
years, so the claims for those yeaeye timebarred.ld.

The IHO dismissed all of K.H.’s Section 504 claims for 2007 through 2010 on the merits,
having already dismissed all of his Section 504 claims prior to 2007 as timd-bdreslHO
found that the DOE failed to comply with procedumeguards when QSCélscharged K.H. in
2008, but no evidence showed that the DOE discriminated against K.H. based on his disability or
acted with “bad faith or gross misjudgment? at 68. he IHOalsodismissed all of K.H.’s
Section 1983 claims, holding that she did not have jurisdiction over tHeat.7:72.

Therefore, the IHO only had to address remedies for K.H.’s remaining |CAfor
the 208-09 and 2009-10 school yearbeIDOE had concedélatit failed to provide a free
appropriate public education during those years, and the IHO found that K.H. wag étigibl
compensatory services, with a focus on “learning to read competently, followeghopaate

vocational training.’ld. at 51. The IHO awarded K.H. 480 hours of individual reading

19



instruction and 19.5 hours of individual speech therapy over a six-month gdriad52.At the

end of that period, if an independent evaluation showed that K.H. had “objectively made
progress,” he would receive another 480 hours of reading instruction and 19.5 hours of speech
therapy.d. at53. The IHO also ordered the DOE to provide K.H. with a vocational assessment,
transition counseling, assistive technology, and transportation to his seldiegd$354.

B. SRO Appeal

In September 2011, plaintiff broughpartial appeal before tH#RO.Plaintiff sought
additional compensatory services, including math instruction, occupationaythanal
additional reading instruction and speech ther®bis SROPet.{{ 6772. Plaintiff also
appealedhe denial of his Section 5@faims,Section 1983 claimgnd systemic claimgand he
appealedhe IHO’s ruling that his IDEA claimfor the yeardefore 2008-09 and his Section 504
claimsfor the yeardefore 200708 were timebarred.Id. 1178-102.As aremedy, plaintiff
sought an additional 1,155 hours of tutoring for each additional school year for which thee statut
of limitations was not deemed a defense, witilerplaintiff could not make any more progress
or he reached a level where he could tslege testing with accommodatioiis.  113. Plaintiff
also sought other remedies including additional servasssstive technologynd payment for
evaluationsld. Defendants did not file a cross-appeal on any issues. Def.’s Rule 56.1 Statement
1 118.

In a decision issued on December 5, 2011, the SRO upheld the IHO’s rulings on the
statute of limitationsThe SRO found that the DOE met its burden of establishing that any IDEA
claims prior to the 2008-09 school year were timaered SRO DecisionDkt. #6, Ex. 2, at 10.

For the years between 1996 and 2003, the record showed that K.H.’s mother and grandmother

were aware of his difficulties in school and were present at IEP meetimgs thle team
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discussed his lack of progress, so K.H.’s mother “knew or should have known of any
deficiencies in the student’s IEPs at the time they were develdgedt"11.For the years
between 2003-04 and 2006-07, the record showed that IEPs were mailed to the mother, that she
attended a conference to discusssivéchto alternate assessment, and that the DOE made
attempts to reach her by mail and telephdeer-or the 2007-08 school year, the DOE did not
enter anEP into evidence, but K.H.’s mother should have been aware of the annual IEP review
process, so she should have kndhatshe hada claim if the DOE failed to develop an IBB.
at 1:12. The SRO also rejected K.H.’s argument that his claims regarding hisgnigsiis and
improper classification did not accrue until he got Dr. Newman'’s evaluation in 201€adnshe
SRO foundhat*“the district acknowledged the deficits of which the student now complains,
repeatedly and over a period of yeatd.”at 12. The SRO stated that K.H.’s inability to read was
noted in the record starting in 1996, and the evaluation from 2000 referend#tiduly with
auditory processing and language, so his mother knew or should have known “of the student’s
difficulties with auditory processgand reading” at the time those IEPs were made or shortly
after.Id. The SRO also held that neither tolling exception to the IDEA’s statute of limitations
applied to plaintiff's case. The evidence did not show that the DOE misrepresented'so K.H
parentthat it had resolved the probleid. at 13. As to the second tolling exception, the record
showedhatthe DOE hadot providedall of the required notices to the parent, but “the parent
was not prevented from requesting an impartial hearing” because@OE's failureto provide
the noticesld. at 1314.

The SRO also held that he had no jurisdiction to address plaintiff's Section 1983 claims
or toreview the IHO’s denial gblaintiff's Section 504 claimgd. at 89. The SRO largely

upheld the IHO’s aard of compensatory education, though he added math tutoring and
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occupational therapy and increased the award of speech thiekaadyl522.

C. Plaintiff's Compensatory Services

Plaintiff has submitted two declarations regarding his progress with theecsatory
services that he received under the IHO and SRO decisions. In March 2012 aaftéf pl
completed the first 480 hours of reading instruction, Dr. Newman conducted updated testing.
Decl. of Eugene Newman ] 2. The testing showed that K.H. had ‘wexy dramatic
improvement in both decoding and word attack skills,” while his reading comprehenstbngrea
fluency, and spelling improved “modestlyd., Ex. A, at 2-4. Newman stated that K.H. would
benefit from continued intensive reading instruction and that he “urgently negusthsand
language therapyd., Ex. A, at 5.

Cara Nemchek, the Center Director of Lindamd@=dl Learnirg Processes in Manhattan,
statedthat LindamooeBell provided 793 hours of one-on-oreadinginstruction to K.H. under
the SRO and IHO orderBecl. of Cara Nemchek 7. The orders provided for 960 hourgotal,
but those hours could not all be completed withinatfeted time periodid. § 7. Lindamood-

Bell tested K.H. originally in April 20Q, again when he started services in September 2011, and
againin July 2013 after he received 793 hours of instructabrf[f 56, 10.Nemchek stated that

the testshowed thatk.H. made progress in listening comprehension, verbal expression,
sounding out words, word recognition, word reading, reading fluency, reading comprehension,
phoneme awarenesmd orthographic processind. 1 1420. Nemchek asserted that the
evaluations showed that K.H. still had areas where he needed to improve, ahlll he *
demonstratiel] capacity to make progress in readinig.’ 22.Before K.H. started the

instruction, Lindamoodell estimated that K.Hwvould need 1,000-1,500 hours to reach a high

schoollevelin reading and vocabulary, blemcheck stated that his ratepobgress
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demonstrated that veould need more hours than thht.  23.

D. District Court Suit

OnApril 5, 2012, plaintiff filed the instant suit bringing claims under Section 1983, the
IDEA and its regulations, the Due Process Clause of the U.S.itDtost the New York state
constitution, Section 504 and its regulations, and New York state law. In his Fiestd&d
Complaint filed on May 9, 2012, plaintiff asserts, among other claimsthe IHO’s
compensatory education order was inadequate betaesHO erroneously found that its
purpose was to help K.H. reach a functional reading level and receive vocaaonagtrrather
than preparing him to receive a high school diploma. Am. Compl., Dkf{#892402. Plaintiff
also asserts that the SRO’s compensatory education ruling was inadequage tiehitrarily
ignored the recommendations of experts about how many hours of services K.H. shoutd recei
Id. 11 50321. In addition, plaintiff asserts that the D@iBlated the IDEA by failingo fully and
timely implement the compensatory education orddr4[{1538-62, 612.

Plaintiff also asserts in his complaint that the court should not give deferehhee to t
decisions of the IHO and SRO or remand any issues back to either one. Plages that
“there are infirmities in the due process system” for hearing IDEA anth8&4 claims “that
cause impermissible conflicts of interest on the part of thdifad#rs.”1d. 1 589.Specifically,
plaintiff contendsinter alia, that the SRO is an employee of the New York State Education
Department and that the SRO has finangtaler over IHOsId. {1 588608.

Plaintiff asserts numerous individual IDEA claimshis complaint, includingia) failing
to provideK.H. a free appropriate public educatidaringthe years in question; (b) failing to
adequately evaluate ande®aluateK.H.; (c) failing to identify K.H.’s diagnoses of dyslexia,

dyscalculia, dysgraphia, and auditory processing disorder; (d) failing taogguelcedurally and

23



substantively valid IEPs; (e) failing to ensure meaningful parental patiarp#) failing to
render individualized decisions about K.H.’s education; (g) making decisions about K.H.’s
education based on “his classification, blanket policies, administrative congeitnssaurces”;
(h) failing to ensure K.H. had accesghegeneral educatiorucriculum; (i) failing to provide
educatiorto K.H. in theleast restrictive environment; (j) failing to give K.H., his mother, and
guardian the required IDEA protections; (k) failing to follow procedural reqenesfor
placement decisions; (l) failing adequately classify K.H.; (m) wrongly placing K.H.am
alternate assessment track; (n) improperly discharging K.H. from s¢bpalarehousing K.H.
in legally inadequate programs; (p) failing to address K.H.’s attendanciememand make
necessary @nges to his special education services to address his attendance; (g)failing t
conductafunctional behavioral analysis and provide behavioral supports; (r) failingdoeens
that K.H. met his IEP goals; (s) failing to maintain adequate records ofsketiucational
services and afford access to those records; (t) failing to implementipnsvig thelHO order;
and (u) subjecting K.H. to due process administrative procedures that violated diss fivec
IDEA, and Section 504d. 1 610.

Plaintiff also asserts systemic claims, alleging that the DOE violatd®E#e “by
failing to adopt and implement adequate policies and procedures, by failingntartdai
supervise their staff to ensure that students’ [IDEA] rights to FAPE and dwesproere
protected, and by committing . . . systemic violations of the l&lv{ 611.

In addition, plaintiff asserts claims under Section 1983 regarding the Dalkit®fto
implement adequate policies, training, and oversight to ensure compliance Wil fheNew
York state law, and Section 504; the DOE'’s failure to timely implement orddre ¢f©O and

SRO; and the DOE’s discharge of K.H. without due prodds§{ 61319. Plaintiff asserts
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individual and systemic claims under Section 504, allegimgr alia, that the DOE
discriminated against K.H. on the basis of his disabilityrbgintaining him in District 75
programs that do not afford students with disabilities equal opportunity for benefit anchesatc
as do programs for ddren without disalities.” 1d. 11 62027. Plaintiff also asserts various
claims under New York state law and the New York state constitutiofif] 628-30.

K.H. alleges that, as a result of the DOE’s actions, he has suffered harmngcludi
“exclusion from education, emotional harm, loss of educational opportunity, loss of emeploy
opportunity, injury to reputation, economic harm, and loss of incoldeff 569-73. ld seeks
relief including: (a) declaratory relief; (b) equitable relief in the form afittchal compensatory
education and services; (c) damadd3 injunctive relief to prevent continuing harm and enforce
the IHO and SRO awardand (e) attorney’s fees and costs.{ 631.

At a conference before this court on September 18, 201Rathies indicated that it
would facilitate settlement discussions if the court addressed the statute of liritssion at the
outset and determined how many school years were at issue in the litagadigrhich school
years’ claims were dismissed as tiveared Thecourt referred the parties to Magistrate Judge
Go to conduct any necessary discovery on the statute of limitations issue. Folitsgiongery,
defendants brought the instant motion for partial summary judgment on statute of limitatio
grounds. Dkt. #47Defendants assert that the court sho(glaffirm the SRO’s decision
concerning the statute of limitations applicable to the IDEA claimaf{@in the IHO’s decision
concerning the statute of limitations ajgplle to the Section 504 clain)d(3) grant summary
judgment dismissing some of the Section 1983 claims ashiammed.Defs.” Mem. of Lawin

Supp. of Mot. for Partial Summ. J., Dkt. #47, Ex. 3, at 37.
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DISCUSSION
Standard of Review
This case comes before the court on a motion for summary judgment, but the usual Rule
56 standard does not apply in the IDEA context. “[A] motion for summary judgment in @ IDE

case often triggers more than an inquiry into possible disputed issues of fact.” M.H. v. N.Y.C.

Dep't of Educ., 685 F.3d 217, 225 (2d Cir. 2012) (quotiidoask ex rel. Mauclaire v. State of

Conn. Dep't of Educ., 397 F.3d 77, 83 n.3 (2d Cir. 2005)). Instead, a summary judgment motion

in an IDEA case “serves as a pragmatic procedural mechanism for reviewingsa state’
compliance” with theDEA'’s procedural and substantive requiremelatsat 225-26. “Though
the parties in an IDEA action may call the procedure ‘a motion for summam@rdg the
procedure is in substance an appeal from an administrative determination, not aysumma

judgment [motion].”ld. at 226 (alteration in originglaccordC.B. v. Pittsford Cent. Sch. Dist.,

No. 08CV-6462 CJS (P), 2010 WL 1533392, at *13 (W.D.N.Y. Apr. 15, 2010) (for summary
judgment motion on IDEA claim, “the standard is different, since the Corgtiswing the
sufficiency of an administrative decision”).

Under the IDEA, when a party brings a civil action to challenge an admainistr
decision, the court shall “receive the records of the administrative proceétiegsadditional
evidence if a prty requests jtand, “basing its decision on the preponderance of the evidence,
shall grant such relief as the court determines is appropriate.” 20 U.S.C. § 145\ Be
statute requires the district court“engage in an independent review of the administrative
record,” but “the role of the federal courts in reviewing state educationalatecunder the

IDEA is circumscribed.'Gagliardo v. Arlington Cent. Sch. Dist., 489 F.3d 105, 112 (2d Cir.

2007) (iremal quotation marks omittedBccordGrim, 346 F.3d at 38@4 (stating that d&th the
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Supreme Court and Second Circuit “have interpreted the IDEA as slinaitiyg judicial

review of sate administrative decisions”). The Supreme Court has cautionetighjaticial
review provision of the IDEA “is by no means an invitation to the courts to subghaiteown
notions of sound educational policy for those of the school authorities which they review.”

Rowley, 458 U.S. at 20@ccordWalczak 142 F.3d at 12Rather, the district court must

consider only two issuefirst, whether the state complied with the IDEA’s procedural
requirements, and second, whether the IEP developed through those proceduremniabireas
calculated to enable the child to receddricational benefitsRowley, 458 U.S. at 204, 206-07.
The reviewing court must engage in a level of review that is “a more criticalisalr
than cleaterror review but “falls well short of completie novoreview.” M.H., 685 F.3d at 244

(quotingLennv. Portland Sch. Comm., 998 F.2d 1083, 1086-87 (1st Cir. 199&))le federal

courts do not simply rubber stamp administrative decisions, they are ekpegtee ‘die
weight’ to these proceedings, mindful that the judiciary generally ‘latkéspelized
knowledge and experience necessary to resolve persistent and difficult questaunsatbeal
policy.”” Walczak 142 F.3d at 129 (quotirigowley, 458 U.S. at 206). The Second Circuit has
declined to adopt a bright-line standard for judicial review and instead has heltethdue
weight” to be given to administrative determinations “will vary based on theofype
determination at issueM.H., 685 F.3d at 244.

However, the district court is not required to defer to administrative deternmgatio
regarding matters of lawfT]he due weight we ordinarily must give to the state administrative
proceedings is not implicated with respect to issues of law, such as the pregeetation of

the federal statute and its requirementtdl'bask 397 F.3cat 82 (internal quotation marks,

ellipses, and alteration omitte@dgcordMuller v. Comm. on Special Educ. of E. Islip Union Free
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Sch. Dist., 145 F.3d 95, 102 (2d Cir. 1998) (holding that district court does not have to defer to

state administrative officials on matters of statutory interpretatMrs. B. v. Milford Bd. of

Educ., 103 F.3d 1114, 1122 (2d Cir. 19658me) In this case, the issue on review is the
application of the IDEA’s statute of limitations. This issue requires the coutetpiatthe

statutory provisions and the law regarding claim accrual and does not impliceati@ul

policy decisions:These matters fall within the purview of the lawyer’s expertise, not that of the

educator.”E.M. v. N.Y.C. Dep'’t of Educ.-- F.3d--, No. 11-1427-cv, 2014 WL 3377162, at *11

(2d Cir. Jul. 11, 2014Accordingly, | find that deferende the IHO’s and SRO'’s rulings is not

warranted in this cas8eeR.B. v. Dep’t of Educ. of City of N.Y., No. 10 Civ. 6684(RJS), 2011

WL 4375694, at *3 (S.D.N.Y. Sept. 16, 2010 ¢ase involving statute of limitations, stating
that“where the administrative decision concerns an issue of law, the district codinatee

adhere to th®owleyrule of deference).**

I. Plaintiff’'s IDEA Claims
Defendants assert that plaintiff's IDEA claims regarding the 3®through 2007-08
school years should be dismissed as time-bafféd IDEA’s statute of limitations is an

affirmative defense.M.G. v. N.Y.C. Dep’t of Educ;- F. Supp. 2d-, 2014 WL 229835, at *3

(S.D.N.Y. Jan. 21, 2014). Accordingly, at the administrative level, as both the IHO and SRO
noted in their decisions, the DOE had the burden of prdhiaigthe statute of limitations barred

plaintiff's claims IHO Decision at 10; SRO Decision at 10. Both the IHO and SRO concluded

" Defendants argue that the court should follow the Third Circuit's apprim D.K. v. Abington School District
696 F.3d 233 (3d Cir. 2012), which held that “significant deference” is cavadrinistrative officials’ application
of the two tolling exceptions to the IDEA statute of limitatiddsat 245.1 find that this rule appears to be in
tensionwith the binding Second Circuit directive that district courts do not need to defer ioiatiative
determinations regarding matters of law and statutory interjpnetéh any event, since my ruling on the accrual of
plaintiff's IDEA claims makes it unnecessarydddress the IDEA'’s tolling exceptions, it is also unnecessary to
address the level of deference owed to the administrative determinations isau@.
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that the DOE met its burdemd dismissed the IDEA claims for the years in question.

Since an IDEA claim accrues when the parent “knew or should have known” about the
claim, 20 U.S.C. § 1415(f)(3)(C), determiningeather a particular claim is tirgarred is
necessarily a faggpecific inquiry. The task in this case is made considerably more difficult
because plaintiff's claims are so numerous, covering a skyegnperiod between 1994 and
2010 andaising sweepinghallenges tmearly every aspect of his special educapimygramfor
each of those yearSor example, plaintif6 due process complaint allegéater alia, that
“[e]very IEP and placement developed for K.H. during the time he was elfgibpeiblic
education in New York” was inadequate in fifteen enumenategs, that the DOE did not ensure
thathis IEPs were properly implemented, and that, in some years, the DQEdailevelop an
IEP for him at all. Defs.” Hr'g Ex. 1, 11 22-24. Similarly,tms district court suit, plaintiff
allegesthat defendants violated the IDEA “by displaying a disregard of virtuadyyeprovision
... with regard to K.H.’s education” and lists twenty-one “specific individual tiwla of the
law.” Am. Compl. 1 610. On this motion, the parties have addressed the application of the statute
of limitations to each school year. However, neither party has attempteatiéyitew many
different IDEA claims K.H. may be raisirfgr each school yealet aloneaddressvhen K.H.'s
parentknew or should have known about each of those claims. Nor did the IHO or SRO
undertake this type of fingrained analysis at the administrative leWastead, the IHO
dismissed all claims before 2006 as timebarred on the record without conding any fact
finding, then dismissed all claims from the 2005-06, 2006-07, and 2007-08 school years as time-
barred after the hearing. The SRO upheld the IHO’s rulings on the statutetatidins.

At this stage, hlsofind it unnecessary to address timeeliness of each of plaintiff's

specific IDEA claimsThe instant motion for partial summary judgment comes before the court
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based on the parties’ desire to ascertain how many school years are iat tissuiigation in
order to guide their settlemediscussions. Based on the record before me, | conclude that the
IHO and SRO erred in summarily dismissing all of plaintiff's IDEA claims betioee20@-09
school year as timbarredbecause plaintiff has asseri@timely IDEA claim spanning his entire
educational career. Among his claims, plaintiff asserts that the DOE failedhtidyideiagnose,
and address his learning disabilities. Defs.” Hr'g Ex. 1, 1 40-42, $&)(d)dm. Compl. 11
610(b)-(c). | conclude that this claim did not accrue until 2010, when plaintiff obtained the
evaluation from Dr. Newman that diagnosed him with specific learning disabilitmes that

point, plaintiff could not have been aware of his claim challenging the adequacyDsDHis

prior evaluations. Nor could plaintiiave been aware of his related claim that the DOE, acting
on inadequate evaluations, placed him in settings that were inappropriate fatibidgraneeds,
including classes for emotionally disturbed and intellectually disabled ehil@his claim

covers all of plaintiff's years in the DOE schools and goes to the heart of witletheOE
provided him a free appropriate public education during those y&iace this claim did not
accrue until 2010, it falls within the IDEA’s statute of limitations @necludes dismissal of
plaintiff's claims regarding any of the school years from 1994-95 onward.

The school records submittaed evidencey the DOE show that Dr. Newman’s 2010
evaluation was the first time that plaintifécame awarthathe might havespecificlearning
disabilities as well aghe ability to achieve significantly more academically with targeted
intervention to address those disabiliti€eroughout hisime in the DOEschools staffhad
offered K.H.’'s mother and grandmother varying explanations for his constant anel sever
academic challenges. After K.H. struggled during his early years in semoeVvaluation in 1996

found that he had “significant behavioral difficulties,” and the IEP team changed his
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classification to “Emotionally Distrbed” and placed him in a program for children with severe
emotional challenges. When that setting also proved unsuccessful, an evaluation in 1998 found
K.H.’s intelligence to fall within the “Mentally Retarded” range, and theED@oved him to a
differentprogram for children with behavioral disturbance and intellectual disekillh 1999,
evaluations reported that the classwork in that setting was “too difficulk.fér, found his 1Q

to be in the “borderline range,” and suggested that in utero drug exposure and other
environmental factors might have contributed todifisculties in school.

At various points, the DOE evaluations did suggestptaantiff exhibited signs of
learning disabilitiesFor example, the 1999 evaluation proposed that arfiieg Disorder” be
ruled out. In 2000, an evaluation removed plaintiff's diagnosis of “mild mental ratardat
found that his cognitive abilities fell in the borderline range, and nibhagdis significant
academic delays suggested “the presence ofitunat learning disabilities.” An educational
evaluation in 2008eportedthat K.H. was a “non-reader” who struggled with decoding and
appeared to have trouble with “visual perception of letters.” However, attmesecord
suggests that the DOE mentidrearning disabilities as a possible explanation for plaintiff's
academic challenges, along with, at various times, an intellectual disability, atfemidems,
emotional disturbance, and in utero drug exposure. The 2010 bgpdrt Newman is thearfst
time in the record that an evaluatemducted a neuropsychological examination and provided
plaintiff with a diagnosis of specific learning disabilitid$erefore, it is the first time that
plaintiff could have been on notice of his claim regarding the DOE’s failure ntifidand
address those learning disabilities earlier.

Defendants argue that plaintiff's mother and grandmother should have been on notice of

this claimbefore 201(Mecause they were aware that he was not making academic progress.
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Clearly, plaintiff's mother and grandmother, and indeed plaintiff himgaekwfar earlierthan
2010that plaintiff's academic skills wengell below grade level and that beuld notread Both
plaintiff’'s mother and grandmother attendadltiple IEP meetigs participated in social history
interviews with school staff, and acknowleddkdt they were aware #f.H.'s academic
challengesAs defendants argyéK.H.’s mother had ample notice of DOE’s ugsassful efforts

to educate K.H.Defs.” ReplyMem. of Law (“Defs.” Reply”), Dkt. #63, at 6.ddendats argue

that K.H.’s mothethereforeshould have known that the DOE’s evaluations were not properly
identifying his needs and should have challenged the adequacy of the evaluakierisrat that
they were conductedd. at 8, 11-12However,| simply cannot say thdt.H.’s mother or
grandmother should have known to file a due process complaint when they learned how little
progress K.H. was making in school, because they had no reason to know hoproguebs

K.H. was capable of makingnstead, K.H.’s mother and grandmother might well have believed
that K.H. simply did not have the ability to ledraw to reagdbased on thseries of evaluations
conducted by the DOE that provided varying, but consistently low, estimates of K.H.’s
intellectual abilites and at one point even classified him as intellectually disabled.

| agree with plaintiff that theeasoning of Draper v. Atlanta Independent School System,

518 F.3d 1275 (11th Cir. 2008), is persuasinghat case, 20-yearold man brought an IDEA
claim on his own behalf, alleging that the school system had improperly edahiratén 1998,
when he was in fourth grade, and placed him in self-contained classes for studefmslait

intellectual disabilities.Draper v. Atlanta Indep. Sch. Sys., 480 F. Supp. 2d 1331, 1335 (N.D.

Ga. 2007). In 2003, when the plaintiff was in ninth grade, the school conducted a new evaluation
for the first time since 1998 and determined thatvhae not intellectually digdedbut in fact was

“in the low average range of intelligence” and had a learning disalditgt 1336. The district
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court held thaplaintiff's claim challenging his placement in the class for intellectually disabled
students was not tirAearred becaae it did not accrue until he got the new evaluation in 2003.
Id. at 1341. Thelistrict court rejected the argument that the claim accrued earlier thhben
plaintiff's parentsconsented to his placement and participated in IEP meetings, because the
parents‘did not have the critical facts to know that [the plaintiff] Heekninjured by this
placement until they received the results of the testing in 2003” that showed thiff plais not
intellectually disabledld. The Eleventh Circuit upheld the district court’s ruling on the statute of
limitations. 518 F.3d at 1288.

Here, too, even though K.H.’s mother and grandmother attd&éeheetings and
consented to special education placements over the years, plaintiff did not havéitae “cr
facts” to know that he had been injured until he received the evalitibon Newmann 2010
that called his prior evaluations and placements into question. Defendants ar@rapedas
distinguishable because the school district in that case failed to condstadungtionof the
studentat all for five years, while here the record shows that the DOE conducted multiple
evaluations and “recognized that K.H. had characteristics of a learning disaldent. Defs.’
Mem. 32-33'2 However, the relevant analysisDmaperdid notrely on the schodflistrict’s
failure to conduct evaluations. Inste&dth the district and circuit courtsundthat the family
could not have beemware of the clainthat their sorhad beemmisdiagnosedntil they received
the results oftte new testingln this case, the record shows that the DOE offered K.H.’s family

numerous possible explanations for his problems in school but never identified the specific

2 Defendants also argue that the issue of when the plaintiff's claim accasedowvbefore the ElevénCircuit on
appeal irDraper Therefore, defendants argue, the circuit court’s discussion of shatugas dicta with insufficient
support and should not be followed. Defs.” Repl{/19 Yet the Eleventh Circuit's opinion clearly states that, on
appealthe school district argued that the plaintiff's complaint about his prioeplant was timdarred. Draper
518 F.3d at 1287. The Eleventh Circuit uphelddisérict court’s finding that the clainvas not timebarred.Id. at
1288. Therefore, this isswé when the claim accruedas sgarely before the circuit courthe court’s discussion,
while not binding in this circuit, provides persuasive reasoning toresblve an analogous issue in this case.
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learning disabilities that Dr. Newmaradinosed in the 2010 evaluation. Followthg approach
of the Eleventh Circuit iraper | decline to hold that K.H.’s family shoulthvebeenexpected
to know “something that the trained professionals of the School System did not agmit the
knew” or “be blamed for not being experts about leaymisabilities.”"Draper 518 F.3d at 1288.
Courtswithin this Circuithave also applied amalysis similar to the Eleventh Circuit’s
analysis in Drapetolding that IDEA claims did not accrue until the family gained new
information that made them awarkinadequacies in the student’sgsrspecial education

program.n C.B. v. Pittsford Central School Distrj@ parensought compensatory tutoring

services for a prior school year when she allegedhieaschool district had failed to address her
son’slearning disability.The court rejected the SREfinding that thgparent’s clainhad

accrued wheshesent an amail to the district complaining that it had not implemented an
assistive technology evaluation. 2010 WL 1533392, at *18. Instead, the court found that the
claim accrued at the later date when the parent hired an educational consultant becainst
aware that her son’s IEP failed to provide support for his “deficits in exedutnctioning.”ld.

at *19.In K.P. v. Juzwic, 891 F. Supp. 703 (D. Conn. 1983 tyearold student witlsevere
emotional disabilitieglleged that he had been denied a free appropriate public education
between the ages of 8 anddrd sought compensatory educatibine district courfound that

the plaintiff dd not discover his injury until hentereca new placement where his “substantial
gains . . . indicated that he had the capacity to develop life skills, and vocationarskiitain
academic goals previously thought impossiblé.’at 716-17. It was only at that point when the
plaintiff became “aware that the education, services, and diminished expectattbgoals” at

his prior placement were inadequatdd. at 717:see als®omoza v. N.Y.C. Dep't of Educ., 475

13 Defendants argue thKtP. is an example of the “rare case where the parent legitimately did not krrew of
child’s lack of progress,” since the mother’s parental rights had beeméeaiiand her son was in a residential
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F. Supp. 2d 373, 386 (S.D.N.Y. 2007), rev'd on other grounds, 538 F.3d 106, 113 (2d Cir. 2008)

(holding that 23yearold student’s IDEA claim did not accrue until she had participated in a
specialized program “long enough to produce evidence that the education she hadlprevious
received had at yielded comparable results, and hence may not have been sufficiently
appropriate for her circumstances”). As these cases show, a lack of pralgresis insufficient

to putparens on notice of an IDEA claim ithe parents have no baseline to assessrhuch
progress theichild is capable of making. Instead, the courts found that the IDEA claims did not
accrue until the family had reason to know that their children might have made nognesp if

they had been given different interventidfis.

To be sire, as defendants argeeen if Dr. Newman offered plaintiff a diagnosis of
particular learning disabilities for the first time in 2010, it does not neceskalay that the
DOE'’s prior evaluations and placements were inadequate. Defendants coweztlyathe
IDEA mandates services tailored to a child’s individual needs, not dictatedaiicular
diagnosis or classification. Defs.” Mem. 32ere, defendants argue tliat Newman’s 2010
evaluation “added little if anything to understanding K.H.’s disabilities,abse prior DOE
evaluations had recognized the same deficits that Dr. Newman identified, inalifimgties

with memory and auditorgrocessingld. at 31. Defendants also assert that Dr. Newman'’s

placement in another state. Defs.” Reply 12 n.11. Defendants argleRhist disinguishable from this case
because K.H.’s mother and grandmother were fully aware of his lack aepsogiowever, the discussionkrP.
regarding when the plaintiff's claim accrued did not address his n'mthek of knowledge about her son’s
progressinstead, the court’s determination rested on the finding that the fildidthot discover his injury until he
made significant gains in a different program and realized that hisgt@icement had been inappropriate.

14 A case from outside thisrcuit that defendants cite in their brief also supports the same analysisleiniSan
MateoFoster City Unified Sch. Dist318 F. Supp. 2d 851 (N.D. Cal. 2004), the district assessed the student and
found that he was not eligible for special educatfogear later, his parents enrolled him in private school and
obtained an independent evaluation that found that he had learninidjtéisaBour years later, the parents brought
a claim for tuition reimbursement. The court held that the claims accriegbsaby the time that the parents
obtained the private evaluation that identified his learning disabilitieat 86162. In that case, unlike in this case,
the parents waited to act on the private evaluation for four years, so #ieis elere timebarred. Still, the district
court identified the accrual date as the time when the parents obtained nevafitiorimat suggested the school’s
prior evaluations had been incorrect.
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diagnosis of dyslexia was merely “tentative” and that “no one else before or asce h
corroborated” that finding. Defs.” Reply 13. All of these arguments, however, go tcetiie af
plaintiff’'s claim, which is not before the court at this stage. When plaiet#ived the
evaluation from Dr. Newman in 2010, he was on ndticehe first time of a claim that the DOE
had previously failed to identify and addréiss specific learning disabilities that Dr. Newman
identified. Defendants are, of course, free to argue on the merits that Dr. Newlmgn@ses
were incorrect, or that the DOE harbvided K.H. with appropriate educational servieeen if
school staff had not reached the same diagnoses. The only issue now is when plaintiff knew or
should have known of his claim, not whether i&na will ultimately be successful.

| emphasizalsothat my finding is specific to the particular facts of this case. Defendants
argue that allowing “an expert opinion proffering a new theory to explain a steidéfitulties”
to “revive[] time barred IDEA claims concerning the adequacy of earlier assetsis an
invitation to abuse” and inconsistent with the purpose of the IDEA. Defs.” Reply 12d agh
defendants that all parties benefit from prompt review of claims regardimiyias @ducatioal
services. Indeed, the incomplete school record in this case underscoresciigydf trying to
reconstruct, years later, whether a student received a free appropriateedubitionHowever,
the IDEA's clear statutory language mandates théiemaloes not accrue until the parent “knew
or should have known” of the injury. | agree with the reasoning of the cotaper C.B., and
K.P.andfind that K.H.’s mother and grandmother could not have known of a claim regarding
the DOE'’s failure to identify and address his learning disabilities until hevegcthe evaluation
in 2010 that diagnosed him with those learning disabilities. Only at that point did pllaawvef
the necessary information to recognize the potential inadequacy of the DQIE'svaluations

and placements.
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Therefore, | conclude that the IFKOand SRO’s rulinglismissing all of plaintiff's IDEA
claims between the 19985 and 2007-08 school years as tibaredis not supported by a
preponderance of the evidenBdaintiff has asserted a claispanning all of those yeaisat is
timely because it did not accrue until 2010, the same year that he filed his dwss proce
complaint®® In light of this finding regarding the accrual of plaintiff's claim, it is unneaegto
address th parties’ arguments or the IMHCand SRO'’s rulings regarding the statutory tolling
exceptions under the IDEA.

This finding does not mean that all of plaintiff's numerous IDEA claims adameen he
received the evaluation from Dr. Newman in 2010. For giento the extent that plaintiff
challenges the DOE'’s failure to produce any IEP for K.H. during the 2006-07 and 2007-08
school years, | agree with defendants that K.H.’s mother knew or should have knbetiraet
that the DOE had not convened an IERetimgy or created an IEP. Defs.” Rephgicf. Draper
480 F. Supp. 2d at 1340 (finding claim regarding district’s failure to conduct evaluation to be
time-barred because mother was aware at the time that her son was not being assessed).
However, | find it unnecessary to address the timeliness of every one of pesyp#Lific IDEA
claims at this stage. Since plaintiff's clanegarding the failure to identify and address his
learning disabilitiess not timebarred, he can assert the denial of a frgg@piate public
education under the IDEA for every year that he was eligible for DOEcssrvihe equitable
remediesavailableunder the IDEA are flexible and do not turn on the number of specific IDEA

violationsasserted for each school yeaccordingly, defendants’ motion for partial summary

131t is not clear which statute of limitations should apply to plaintiffms regarding the school years before
200506. In 2005, Congress amended the IDEA to add aytem statute of limitation20 U.S.C. § 1415(f)(3)(C).
The Second Circuit has not yet decided whether IDEA claims regarding eefots 2005 are governey this
two-year statute of limitations, or whether they are governed by thgearestatute of limitations that New York
courts generally applied before the IDEA amendmeusoza 538 F.3d at 114. However, it is unnecessary to
resolve this issue here. Even before the IDEA amendments, New Yotk usad the same rule to determine when
a claim accrued: when the plaintiff knew or should have known of theyirgd. at 114 n.8. Since | find that
plaintiff's claim did not accrue until 2010, it is timelyder either a ongear or tweyear statute of limitations.
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judgment dismissing piiatiff's IDEA claims before 20089 as timebarred is denied.

1. Plaintiff's Section 504 Claims

Defendants also seek dismissal of plaingiffection 504 claims prior to the 2007-08
schoolyear.To the extent that plaintiff raises Section 504 claims relatitngstgpecial education
programhis claim regarding the DOE’s failure to identify and address his learniagildiss is
timely for the reasons stated aboVkerefore, the IHO’s drsion dismissing all of plaintiff's
Section 504 claims before 2007-08 is not supported by a preponderance of the evidence, and
defendants’ mation for summary judgment dismissing these claims is denied.

Plaintiff argues that his Section 504 claims are “wholly distinct” from his IDBEATS,
because he asserts “sweeping violations of law based on systemic poticraciites that
constituted discrimination based on his disability.” Pl.'s Mem. of Law in Opp’n te.Ddbt.
for Partial Summ. J. (“Pl.’s Qpn”), Dkt. #55, at 71. Although plaintiff has been asserting
systemic IDEA and Section 504 claims consistently both in the administrabieegaling and in
this litigation, plaintiff has brought this action only on behalf of himselfsetekgelief for
individualinjuriesrelating to his special education program and services, and he alleges as part
of his clim for relief that the DOkhjured him pursuant to illegal practices and policies. In his
district courtcomplaint, plaintiff seeksnter alia, a declaration that defendants have violated his
rights, additional compensatory education, damages, and injunctive relief “toprenwéinuing
and irreparable harm and to enforce the awards of the IHO and 8ROCompl. { 631.

Plaintiff doesnot appear to be seeking injunctive relief relating to the reform of any apatien
DOE policies or practices, and he likely would not have standing to do so, since he no longer

attends District 75 programs.
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Therefore, tdhe extent that plaintiff allegebat the DOE engaged in systemic
discrimination against students with disabilities, plaintiff appears to make thistialteiga
support of his argument for individual reliéfideed, plaintiff argues that the existence of a
school district’'s improper policy can be used to establish the “bad faith or grgsdgmsnt”
required to prevail on a Section 504 claim. Pl.’s Opp'n 71. Plaintifjls to individual relief
depends on the timeliness of his individual claims, which | have already addissdesistage,
| see no need to address the timeliness of plaintiff's systemic challengestelgdeom the

timeliness of plaintiff's individual claims.

IV.  Plaintiff's Section 1983 Claims

Defendants also move to dismiss any Section 1983 claims premised on violations of the
Constitution before June 2007 and any Section 1983 claims premised on violations of the IDEA
and Section 504 before June 2008. Defs.” Reply 29. Neither the IHO nor SIR€3 st
plaintiff's Section 1983 claims because tlneyd that they lacked jurisdiction over them.
Accordingly, therehave beemo administrative determinations relating to these claims.

None of the Section 1983 causes of action asserted in plaintiffiglamt are subject to
dismissal on statute of limations grounds at this stagdaintiff asserts that defendants, acting
under color of state law, deprived him of liberty or property intemstted by the IDEA
Section 504, and New York state lawm. Compl. 1 614; Pl.’s Opp’n 778. Plaintiffs assert

thatthe school district can be held liable uniNemnell v. Department of Social Servicek36

U.S. 658 (1978), because the actions that injured plaintiff were taken pursuant to ificiab
and customs. Pl.’s Opp’n 7&or the reasons already stated, plaihi&$ assertetimely IDEA

and Section 504 claims, so the corresponding Setfi88 claims are timely as well.
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The other specific Section 1983 causes of action alleged in plaintiff's corngtai
clearly timely and do not fall within defendants’ motion for summary judgmdaint®f asserts
that defendants failed to “timely implement the orders of the IHO and"SR(xh relates to
events occurring in 201@m. Compl. 1 616. Plaintiff also asserts that defendants discharged
him from DOE schools without due process, which relates to events occurring aotbarli
September 2008&d. 1 617.

The parties’ briefs daot sufficiently address whether plainigfalso asserting other
Section 1983 claims and, if so, when those claims may have aceorezkample, theomplaint
asserts that “[b]lack males with disabilities, like K.H., were significantly-ogpresenteth
programs for District 75 for children classified as [Emotionally Distdfloeiring the years that
K.H. attended those program#d. I 86.This allegation appears to raise a claim of racial
discrimination, and.H. did raisethis claim at the adminisdtive leve) asserting that the DOE
violated his rights under Section 1983 by “engaging in a pattern and practicesufedegy
students like [K.H.] in District 75 based upon his race and disability clasgificaDefs.” Hr'g
Ex. 1 at  55(i). However, thastrict court complaint does not specifically include a racial
discrimination claim under its list of Section 1983 causes of adkion Compl. 1 613-19.

Since the Section 1983 claims were never addressed at the administrative leveteand s
the parties’ briefs do not provide sufficient guidance on this issue, | will mohptttodiscern
which specific Section 1983 claims are being asserted and address theetismelinach one.
Defendants’ motion for summary judgment on statute of limitatioosrgls relating to

plaintiff's Section 1983 claims is denied at tjuscture.
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CONCLUSION

For the foegoing reasons, defendants’ motion for partial summary judgment is denied.
The IHO’s and SRO’dismissal of all of plaintiff's IDEA claim&efore 2008-09 on statute of
limitations grounds isot supported by a preponderance of the evidence. Plaintiff’'s claim
regarding the DOE'’s failure to identify aaddress his learning disabilitidsd not accrue until
2010, so he has asserted a timely claim for the denial of a free appropriateedubéton
during every year that he was eligible to attend DOE schools.

In reaching thiglecision | do not make a finding regarding the timeliness of every one of
the multitude of individual and systemic challenges that plaintifelsasrted in this litigation.
conclude only that plainti® IDEA claimsregarding every challenged school year can go
forwardbased on his timely claim regarding the misdiagnosis of his learning disabili¢se
extent that plaintiff's Section 504 and Section 1983 claims relate to the denial obagmier
special education services, those claims are likewise timely. To the exieplaintiff raises

other Section 504 and Section 1983 claintedline toreach the timeliness of those claims at

this stage.
SO ORDERED.

_Isl

Allyne R. Ross

United States District Judge
Dated: August 6, 2014

Brooklyn, New York
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