Prestige Builder & Management LLC v. Safeco Insurance Company of America, et al Doc. 9

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

PRESTIGE BUILDER &
MANAGEMENT LLC, MEMORANDUM AND ORDER

Plaintiff, 12 Civ. 1947 (ILG) (LB)
- against

SAFECO INSURANCE CONPANY OF
AMERICA, etal.

Defendants.
GLASSER, Senior United States District Judge:

Plaintiff Prestige Builder & Management LLC (“Prestige “plaintiff”) , a New
York-based subcontractdorings thisdiversity actionagainstseveral Californiabased
employees oTriton Structural Concrete Incorporated (“Tritond general contractor,
and Triton’s surety, Safeco Insurance Co. of Am&(i&afecq” collectively
“‘defendants), seeking payment for work completas part of the constructiamfa New
York City Department of Parks arReecreation(“Parks Departmentamphitheater in
Harlem’s Marcus GarwePark Prestige seeks $134,927.®6 a paymenbond executed
by Safeco, aswyety for Triton, issued to the City of New York @@mnnection with the
project. It also asserts fraud claims againstoiriemployees Mary Anne Wilson, Elaina
Gallegos, and Debra Peters@he “individual defendants))allegng that they falsely
certified and submitted tdhe Parks Department forms stating that there werkinds
due to any subcontractors who worked on the projéan, in fact, $134,927.66
remained due and owing to Prestige.

Currently before the Court defendantsmotion to dismiss the fraud claims

against the individual defendamgsrsuant to Rule 12(b)(1)and12(b)(6) of the Federal
1
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Rulesof Civil Procedure. For the reasons set forth beldefendants’motion is hereby
DENIED.
I. BACKGROUND

The following facts are takefrom Prestige’'somplaint and are accepted as true
for purposes of this motionOn or about April 2010, Tritonrdered into a contract with
theParksDepartmento serve as a general contractor for the constonodif an
amphitheatent the Pelham Fritz Recreation Center in Harlem’'sdda Garvey Park
(the “project”). Complaint dated Apr. 16, 20120 XCompl.”) (Dkt. No. 1). Safeco, as
surety for Triton, executed and delivered a paymmortd to the City of New York,
binding itselfto pay all of those who worked on the project.

Prestige was one suslubcontractoand on or about June 11, 20,1 entered
into two contracts with Tritopone to perform “stage framing work” and the other
perform “wood frame construction work’s @rt of the project.d. 11 1213. Between
approxmately January 1, 2011 and May,2® 11, Prestige performed its work under the
agreements and regularly billdditon for it. 1d. 1 4748. In the intervening months,
Prestige avers, several of Triton’s employees falsertified and submitted to the Parks
Department formslealing with work completetbr various laborers on the project,
including Prestigeld. 1 25, 37, 49.

On or about March 9, 2011, Mary Anne Wilson (“Wilte®, Triton’s controller,
certified and submitted to the Parks DepartmenCertificate of Contractor to the
Controller or Financial Officer of the City of MeYork Form 42”(*Form 42”) that
containedfalse statements that there were no monies dueoairtg laboreronthe

projectand that failed to identify Prestige as a subcoctobaperforming work as part of



the project 1d. 11 25, 27. Next, on or about May 18, 2011, ElaBalegos(“Gallegos”),
an accounts payable manager at Triton, certified sutomittedo the Parks
Department a “Certificate of Contractor to the Quuiler or Financial Officer of the City
of New York Form 44” that contained false statenserdgarding the amount of work
performed by Prestige and that failed to identifiy@amounts due to Pregd under the
agreementsld. 1 37. Finally, on May 25, 2011, Debra Petersore{d?son”), Triton’s
manager, certified and submitted to the Parks Depant a separate Form 42 that
contained the same false information as the firsnrde. Id. 1 49. Duing the period
these individuals submitted the forms to the Pargp@rtment, however, Triton still
owed Prestige $#927.66 for work completed pursuant to the partaggeementsid.
1927,39, 51. As a result of these statements, the Parks Depaitmade payments to
Triton undertheir agreement that included money due to Prestidef 30, 42, 8.
Prestige initiatd this action on April 20, 2012, assertiaglaimunderN.Y.

Finance Law 8 137gainst Safecband fraud claims against Wilson, Gallegos, and

1New York State Finance Law 8§ 137 provides that,doy “contract for the
prosecution of a public improvement for . . . a pabenefit corporation,” a condition to
the approval of such contract is “a bond guaramg@irompt payment of moneys due to
all persons furnishing labor or materials to the coatioaor any subcontractors in the
prosecution of the work provided for in such corctra N.Y. State Fin. Law 8§ 137(1)
(McKinney 2012). It also provides a provides avpte right of action to subcontetors,
such as Prestigéhatare not promptly paid by the general contractor:

Every person who has furnished labor or materiathcontractor or to a
subcontractor of the contractor, in the prosecutadrithe work provided
for in the contract and whbas not been paid in full therefor before the
expiration of a period of ninety days after the aaywhich the last of the
labor was performed or material was furnished by filor which the claim
is made, shall have the right to sue on such payrbend inhis own name
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Peterson.Defendantson May 15, 20 12filed their motion to dismiss thieaudclaims
against the individual defendantBefendants move to dismiss the complaint on several
grounds, arguing tht Prestige lacks standing to assert its claamdfails to plead a
cause of action for fraudviemorandum of Law in Support of Defendants’ Motian
Dismiss dated May 15, 2012 (“Defs.”"Memdj 12 (Dkt. No. 3). On June 12, 2012,
Prestige filed its papers in opposition to defengamtotion,Memorandum of Law in
Opposition to Defendants’ Motion to Dismiss datethé 12, 2012 (“Pl.’s Oppn”) (Dkt.
No. 6),and on June 26, 2012, defendants filed theply. Reply Memorandum in
Further Support of Motion to Dismiss dated June2®12 (“Defs.’ Reply”) (Dkt. No. 7).
[I. DISCUSSION
A. Legal Standard

Rule 8(a)(2) of the Federal Rules of Civil Proceeluequires a complaint to
include “a short and plain statemtesf the claim showing that the pleader is entitled
relief.” Fed. R. Civ. P. 8(a)(2)To survive a motion to dismiss pursuant to Rule
12(b)(6),theplaintiff's pleading must contaifsufficient factual matter, accepted as

true, to ‘state a claim to relief thag plausible on its face.’Ashcroft v. Igbal 556 U.S.

662,678(2009) (quotingBell Atl. Corp. v. Twombly 550 U.S. 544570 (2007). A

claim has facial plausibilitywhenthe plaintiff pleads factual content that allowth
Court to draw the reasonable inference that them@hnt is liable for the misconduct

alleged.” Igbal 556 U.S. at 678

for the amount, or the balance thereof, unpaid &t ttime of
commencement of the action . . ..

Id. at § 137(3).



Although detailed factual allegations are not nseeg, the pleading mustdiude
more than an “unadorned, Huefendantunlawfully-harmedme accusation;” mere
legal conclusions, “a formulaic recitation of thlements of a cause of action,” or “naked
assertions” by the plaintiff will not sufficdd. (internal quotationandcitations
omitted). This plausibility standardis not akin to aprobability requirement,but it
asks for more than a sheer possibility that a deéert has acted unlawfully.ld.
(quotingTwombly, 550 U.S. at 556)Determining whether a complaint states
plausible claim for relief isd contextspecific task that requires the reviewing court to
draw on its judicial experience and common serBgt where the welpleaded facts do
not permit the court to infer more than the meregbility of misconduct, the
complaint haslleged—but it has not 'show[n}-that the pleader is entitled to relfef.
Igbal, 556 U.Sat679(quoting Fed. R. Civ. P. 8(a)(2)).

B. ArticleIll Standing

Defendants contend that Prestige lacks standirpgitay this action. DefsMem.

at 10-12. Standing is a threshold issue and “an essentiallarahanging part of the

caseor-controversy requirement of Article Ill.Lujan v. Defenders of Wildlife504 U.S.

555, 560 (1992) (citindllen v. Wright, 468 U.S. 737, 751 (1984)). Acle IIl standing

“requires that an injury be concrete, particularizadd actual or imminent; fairly

traceable to the challenged action; and redresdab#efavorable ruling.'Monsanto Co.

v. Geertson Seed Farms——U.S.———— 130 S.Ct. 2743, 2752 (200) (citingHorne v.

Flores 557 U.S5433,445(2009)). “[I]n all standing inquiries, the critical questias

whether [the plaintiff] has ‘alleged such a persistake in the outcome of the



controversy as to warrant his invocation of fedezalirt juridiction.” Horne 557 U.S.

at 445(quotingSummers v. Earth Island Insb55 U.S. 488, 43(2009))?2

Defendants argue thét) Prestige has suffered no injury and thus has no
personal stake becau$®restige is not seeking to assert its own leggthtsbut, rather,
the rights of [the Parks DepartmentPefs.’ Mem. at 11; (2kince any alleged
misrepresentations were directed at the Parks Depart and not Prestigenly the
Parks Department can claim to have been defrauaed ;(3)becauséPrestige canot
show that it has suffered a compensable injury dsect result of the actions of Triton’s
employees,” ilacks standingld.

Plaintiff counters by invoking the doctrine of ftd-party reliancefor fraud
claimsunder New York law3 Pl.'s Opp’n at 712. Prestige contends that the individual
defendants’fraudulent representationshie Parks Department induced the Parks
Departmento pay funds to Tritoninstead of withholding them for payment to Prestige
Id. at 11. Prestigevasthus injuredby depriving it of money that it iswedand by
harming “its right to assert a mechanic’s lien nder to secure the payment of its
claim.” Id.

Although both parties point to conflicting linesadses regarding New York’s
third-party relance doctrinethe Court holds thate doctrine ispplicable here and

providesPrestige withstanding to pursue its claims against the individdefendants.

2“For purposes of ruling on a motion to dismiss¥ant of standing, both the
trial and reviewing courts must accept as trueredterial allegations of the complaint,
and must construe the complaint in favor of the ptaming party.” Warth v. Seldin
422 U.S. 490,501 (1975).

3 Because this is a diversity case, New York law &gl See, e.gKlaxon Co. v.
Stentor Elec. MfgCo., 313 U.S. 487, 4987 (1941).
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1. TheThird-Party Reliance Doctrineis Good Law in New York

The doctrine of thirdparty reliance operates as an exception to the mbrm
justifiable reliance element of common law fratidVhile the plaintiffalleging fraud
must normally show that it reasonably relied upaniarepresentation made by the
defendanto its detrimentthe doctrine of thi-party reliance permits the plaintti®
show that a thireparty relied upon a misrepresentation by the defridwhich

resulted in injury to the plaintiffSeeBuxton Mfg. Co. v. Valiant Moving & Storage, Inc.

239 A.D.A 452, 45354 (2d Dep't 1997).

This doctrine has its origins in a trio of New Yo@lourt of Appeals cases from the
Nineteenth Centuryln Bruff v. Mali, 36 N.Y. 200, 20506 (1867), the@urt permitted a
plaintiff who purchased stock from a thigharty to bring suit against the defendavho

induced him to buy the stock, despite the fact tih@defendant’s fraudulent

misrepresentations were not directed at the pldinim Rice v. Manley66 N.Y. 82, 87
(1876), thecourt held that “it matters not whether the falseresgentations bmade to
the party injured or to a third party, whose contdis¢hus influenced to produce the

injury, or whether it be direct or indirect in ikensequences. ” Finally, iBaton, Cole &

Burnham Co. v. Averythecourt reaffirmed that “it is not essential that @resentation

should be addressed directly to the party who sealeanedy for having been deceived
and defrauded by means thered83 N.Y. 31, 3334 (1880)(citing Bruff, 36 N.Y.at
205-06). Thus, “the New York Court of Appeals has helat mnce, but three times, that

a claim for common law fraud may rest on thpdrty reliance.”Chevron Corp. v.

4The elements of common law fraud under New York &ae discussed in
greater detaiinfra.



Donziger, --- F. Supp. 2d---, 2012 WL 1711521, at *17 (S.D.N.Y. May 14, 2012ix4tions
omitted).

Nonetheless, “about a century after tha&tonline of cases, without any reference
to binding authority from their parent court, lowdew York state courts began to hold

that common law fraud was not cognizable when bagethe reliance of a thd-party.”

N.B. Garments (PVT.) Ltd. v. Kids Int1 CorpNo. 03 Civ. 8041(HB), 2004 WL 444555,
at *3 (S.D.N.Y. Mar. 10, 2004) (citations omittedpefendants specifically point to

Garelick v. Carmelwhich held that “in order to plead a valid causaafon sounding in

fraud, the complaint must set forth all of the etmbs of fraud[,] including the making
of material representations by the defendant toplaetiff.” 141 A.D.2d 501502(2d

Dept 1988)(citing Escoett & Co. v. Alexander & Alexande31 A.D.2d 791 (3 Dept

1969)); Defs.” Reply at 2, 6 More recently, the lower New York state courts have

reversed course and recognized the thiedty reliance doctrineSeeRuffing v. Union

Carbide Corp.308 A.D.2d 526, 528 (2d Dept 2003) (“[F]Jraud mexist where a false

representation is made to a third party, resultmigjury to the plaintiff.”); Buxton,

239 A.D.2d at 4534;Desser v. Schaj482 A.D.2d 478, 47B0 (1st Dep't 1992) (‘[I]tis

of no moment . .. that the false representation wasmade directly to plaintiff.”).
Despite the conflicting authorities among the lowsw York courts, plaintiff
correctly notes that “the aboveentioned New York Court of Appeals decisionshave
nevea been overruled.” PL..®pp’nat 9. Defendants argue that a series of relatively
recent New York Court of Appeatgpinionshave effectively overruled thigatonline of
cases. DefsReply at 13. However, the cases cited by defendants metatgshe

elements of common law fraud under New York J@w not relate to the thirgarty
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reliance doctrineandmake nomention of theEatonline of cases. Defendants

especially rely orMandarin Trading, Ltd. v. Wildenstej®44 N.E.2d 1104, 11089

(N.Y. 2011), which they argue rejects the thipdrty reliance doctrine. DefRkeply at 2

3. Theymisread the holdingindeed Mandarin Tradings inapposite because itis a

fraudulent omission casdJnder New York lawafraudulent omission requires “an
allegation that the defendant had a duty to disclasg¢erial information and that it

failed to do so."Mandarin Trading944 N.E.2d at 1108 (internal quotation omitted).

Because theourt found that element was not satisfied, it uphtéle dismissal of té
fraud claims.ld. at 110809. That holding is alien tohe doctrine of thirgparty reliance
and is irrelevant to this case. Finally, defendamtock theEatonline of cases as
“‘outdated” and “antiquated.” Defs.’ Reply at 3utB'a federal court sithg in diversity
must apply the law of the forum state and it muefied to the voice of that state’s

highest courthowever antiquated its view of the law may see.B. Garments2004

WL 444555, at *3 (internal quotation omitted)// e thus are faced wi old but square
holdings by the New York Court of Appeals suppogtinaud claims based on thid
party reliance and a division of more modern auityat the intermediate appellate

level,] albeit with the balance favoring the same positio6tievron ©rp. 2012 WL

1711521, at *17.
Conflict among theNew York statecourts haded tosomeconfusion inthe

federalcourts In Cement & Concrete Workers Dist. Council Welfare HBun Lollo, the

Second Circuit held that “a plaintiff does not ddish the reliance element of fradalr
purposes of ... New York law by showing only tlaatthird party relied on a defendant’s

false statements.148 F.3d 194, 196 (2d Cir. 1998jiting Garelick 141 A.D.2d at 502).



The Second Circuit has twice reaffirmed thlding. SeeCity of New York v. Smokes

Spirits.com, InG.541 F.3d 425, 454 (2d Cir. 2008), overruled ohertgroundsHemi

Group, LLC v. City of New York--- U.S.----, 130 S. Ct. 983 (2010Eed. Treasury Enter.

Sojuzplodoimport v. Spirits IntN.V., SP| 300 Fed. Appx 611, 2010 WL 4812972, at *1

(2d Cir. 2010)> With the New York Court of Appeals accepting theettane of third
party reliance, the Second Circuit seemingly diseng it, and the intermediate New
York State courts divided, the federal district courtséalso been dividedn the issue.

CompareSiotkas v. LabOne, Inc594 F. Supp. 2d 259, 275 (E.D.N.Y. 2009)

(rejecting doctrine of thirgparty reliance)andMorris v. Castle Rock Entm't, Inc246

F. Supp. 2d 290, 296 (S.D.XW.2003) (“[T]hird-party reliance is not enough to sustain a

claim for common law fraud.”with O'Brien v. Argo Partners, Inc736 F. Supp. 2d 528,

537 (E.D.N.Y. 2010)holding that “fraud may exist where a false rem®tion is made

to a third party”) (quotindRuffing, 308 A.D.2d at 528), Chevron Corp. v. Donziger F.

Supp. 2d---, 2012 WL 1711521, at *17 (S.D.N.Y. May 14, 20]12hdHyosung Am. Inc. v.

Sumagh Tgtile Co., Ltd, 25 F. Supp. 2d 376, 3834 (S.D.N.Y. 1998) (“[A] plaintiff may

state a claim for fraud where a defendant’s misespntation caused a third party to

extinguish its financial obligation to the plairftij (citing Buxton, 239 A.D.2d at 453

54). Thus,[t]here is little doubt that this Court is in thndesirable position of

choosing between dueling pronouncements of New Yankmade by two Courtot

5However, two recent district court cases that ateéphe thirdparty reliance
doctrine were summarily affrmed by the Second CircSeeOBrien v. Argo Partners,
Inc., 736 F. Supp. 2d 528, 537 (E.D.N.Y. 2018ffd 426 Fed. App’x 36, 2011 WL
3805744(2d Cir. 2011) Liberty Life Assurance Co. of Boston v. Bahao. 09 Civ.
4715(JRS), 2010 WL 3431147, at *2 n.4 (S.D.N.Y. AQg, 2010)affd 441 Fed. AppX
21,2011 WL 4552424 (2d Cir. 2011).
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whom it is obliged to defer.Chevron Corp.2012 WL 1711521, at *17 (internal quotation

omitted). “With the greatest respect for my Circhrethren’ this Court agrees with its
colleagues in the Southern Districhat the New York Court of Appeals’previous
decisions allowing recovery for common law fraudsed on third party reliance renmai
authoritative and, in any case, that that Courtienefaced with the question anew,
would adhere to that positionld.

Decidingthat the thirdparty reliance doctrine is good law in New YorketGourt
now turns to whether it applies to Prestige’s claiagainst the individual defendants.

2. TheThird-Party Reliance Doctrine Applies

The applicability othatdoctrine to this caseaspresaged bBuxton Mfg. Co. v.

Valiant Moving & Storage, In¢239 A.D.2d 452 (2d Dep't 1997)n Buxton, the

defendant had a contract with a government agemcgplace heat exchangers, which it
purchased from the plaintifid. at 453. An employeefoehe defendant then sent a
“progress payment certification” to the governmagency representing that all
subcontractors had been fully paid. The plaintif&iming that it had not been fully
paid, sued the defendant for frauldl. The defendant moved to dismiss the claim,
arguing that any allegedly fraudulerepresentations were directatithe government
agency, so plaintiff could not satisfy the elemeotfaud. 1d. The Supreme Court
denied the motion and the Appellate Division affed) statng that “[fl[raud . .. may

also exist where a false representation is madettord party, resulting in injury to the

plaintiff.” 1d. at 45354 (citingEaton, Cole & Burnham Co. v. Aver83 N.Y.31(1880)

Rice v. Manley66 N.Y.82 (1876).

11



Plaintiff urgesBuxtonto be “directly on point and requires the denial of

defendants’motion,” Pl.®©pp’n at 8, while defendants criticiZ&uxtonas a “brief

decision, containing minimal legal analysis” thatifidly relie[s] uponEaton, Cole &

Burnhamand Rice” Defs.’Reply at 8.Plaintiff is correct.Theholdingof Buxtonis no

less persuasive for its brevjtgnd for its obediend® the teaching of its highest court,
the New York Court of Appeals. Accordingly, thew@ofinds thatplaintiff has
sufficiently alleged reliance under the New Yorkrthparty reliance doctrine and,
therefore, has standing to bring claims for fragdiast the individual defendants.

Having concluded that Prestige has standing, theQoow turns to Prestige’s
specific claims against the individual defendants.

C. Fraud Claims

Prestige’s claims against the individual defendartsfraudbased Compl.
25-32,37-44, 4956, and thus thesmust meet the particularity requirements of Rule
9(b) of the Federal Ruled Givil Procedure. Rule 9(b) provides that “[i]n allegirg@id
or mistake, a party must state with particularhg ttircumstances constituting fraud or
mistake.” To satisfy Rule 9(b), a complaint mugl)‘specify the statements that the
plaintiff contends were fraudulent, (2) identify the speaker, (3tstwhere and when
the statements were made, and (4) explain why tatesents were fraudulent.”

Shields v. Citytrust Bancorp., In@5 F.3d 1124, 1128d Cir. 1994).“[W]hen the

pleader isasserting that third persons have been defrauded, when facts are
peculiarly within the opposing party’s knowledgehen “[t]he requirement that the

pleadings for fraud be stated with sufficient pawtarity is relaxed.”’N.B. Garments
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(PVT.) Ltd.v. Kids Int1 Corp, No. 03 Civ. 8041(HB), 2004 WL 444555, at *2 (S\DY.

Mar. 10, 2004) (quoting Segal v. Gordatt7 F.2d 602, 6008 (2d Cir. 1972))

Defendants contend that Prestige’s fraud claimstéameet the particularity
requirements of Rule ®) because “the complaint does not allege that [tliévidual
defendants] intended to defraud Prestige or thasfge relied upon any representation
made by them.Defs.”Mem. at 1.

“The elements of fraud under New York law are:dXnisrepresentation or a
material omission of fact which was false and knawrbe false by defendant, (2) made
for the purpose of inducing the other party to nebon it, (3) justifiable reliance of the

other party on the misrepresentation, and (4) mjuPremium Mortg. Corp. v.

Equifax, Inc, 583 F.3d 103, 108 (2d Cir. 2009) (internal quatatmarks and citation
omitted).

Prestige has allegespecificfacts satisfingthe elements of common law fraud
under New York law.Those facts are unambiguousécited above in describing the
background of the case and need not be repeatled.dé&fendants’claim of a pleaded
deficiency in not alleging that the defendants éntled to defraud Prestige or that
Prestige relied upon any representation made by tham”only be regarded as
frivolous. Defs.”Mem. at 1. It isornbooklearning that the state of one’s mind, intent,

canalmost never be proved direciypdinvariably is proved coumstantially® Which

6 “Malice, intent, knowledge, and other conditiona@ferson’s mind may be
alleged generally.” Fed. R. Civ. P. 9(b).
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inference, other than intent, could even the moséntive and imaginativenind
ascribe to the false representations made to thkesH2@partment?
[11. CONCLUSION
Forall ofthe foregoing reasons, defendants’ motion to disthisscomplainis
DENIED.
SOORDERED.
Dated: Brooklyn, New York

Octoberl0, 2012

/sl ILG
|. Leo Glasser
Senior United StateBistrict Judge

7 Since theCourt finds that the alleged loss of payment idisieht to satisfy the
injury element of common law fraud under New Yoakvl it need not reach the issue of
the mechanic’s lien.
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