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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ X
JEFFREY EARL HAMILTON, 12-CV-2091 (ARR)
Petitioner, OPINION AND ORDER
-against-
UNITED STATES OF AMERICA,
Respondent.
_____________________________________________________________________ X

ROSS, United States District Judge:

On April 24, 2012, Jeffrey Earl Hamilton (“Hamilton” or “petitioner”), filed a petition for
a writ of habeas corpus pursuant to 28 U.8.€255. Hamilton claims that his trial counsel,
John Yu (“Yu”), was ineffective for: (1) advisj petitioner thaaccepting the government’s plea
offers would preclude him from challenging ttade enhancement calculations, see Sentencing
Guidelines (“U.S.S.G.”) § 3B1.1, set forth lose offers; (2) failing to conduct an adequate
investigation before either advising Hamilton tgeot the plea offers or proceeding to trial; (3)
refusing to allow petitioner to testify at triahé (4) failing to object, and subsequently raise on
appeal, that the introduction afdrug courier’'s address book aaltviolated Hamilton’s rights
under the Confrontation Clause. For the reastated below, the petition is denied.

. BACKGROUND

On January 30, 2006, the government filednalictment against Hamilton, charging him
with: (1) conspiracy to impofive kilograms or more of aubstance containing cocaine in
violation of 21 U.S.C. 88 963, 960(a)(1) and 960(b)(1)(B)(ii) (Countdnspiracy to possess

with intent to distribute five kilograms or mooé a substance containigcaine in violation of
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21 U.S.C. 88 846 and 841(b)(1)(A)(li) (Count Two); and (3) conspicy to possess with intent
to distribute marijuana imiolation of 21 U.S.C. 88 84&nd 841(b)(1)(D) (Count Three).
Government Ex. (“GE”) 1. The government extenttede plea offers to Hhailton prior to trial,

GE 2; GE 3; GE 4, at 2-3, each of which petigr rejected, Transcript of June 11, 2013 Hearing
("Hr'g Tr.”) 13, 17, 27. Hamilton also declined ptead to the indictment. Hr'g Tr. 29.
Subsequently, petitioner was ttibefore a jury and convicted of Counts One and Two. Dkt. #1,

at 1; see generally Tr. of Trial, Unitedas v. Hamilton, No. 06-cr-00064 (E.D.N.Y. Jan. 22-

26, 2007), Dkt. #52-57 (“Trial Tr.”).
A. The Plea Offers

The primary issue in this casvolves the plea advice thét provided to Hamilton.
Had Hamilton accepted any of the governmeplga offers, he would have received a
significantly lower advisory Sentencing Guidelimaage than the one he was assigned following
his conviction. As summarized below, the thpéea offers that Hamilton received and rejected
contained different estimates with respedii® advisory Sentencing Guidelines:

First Offer  Extended: October 3, 2006
Base Offense Level: 34
RoleAdjustment:+4
Acceptancef Responsibility-3
Total Offense Level: 35
SentencindgRange:168-210months

Second Offer Extended: October 23, 2006
Base Offense Level: 32
RoleAdjustment:+4
Acceptancef Responsibility-3
Total Offense Level: 33
SentencindRange:135-168months

Third Offer Extended: October 27, 2006
Available through: October 31, 2006
Base Offense Level: 32
RoleAdjustment:+3



Acceptancef Responsibility-3
Total Offense Level: 32
SentencindgRange:121-151months
GE 2, at 2-3; GE 3, at 2-3; GE at 1-3; GE 5, at 1-2.
B. Hamilton’s Sentence

At sentencing, the court determined petigr's base offense level to be 34, Tr. of

Sentence of the Court, United States v. Ht@mm No. 06-cr-00064, Dkt. #70 (E.D.N.Y. June 28,

2007) (“Sentencing Tr.”), at 5, and imposed an agating role enhancement of three levels due
to Hamilton’s managerial or supervisory roletle conspiracies, iét 7. The court thus
calculated Hamilton’s adjusted offense leveb&37, which yielded an advisory sentencing
range of 210 to 262 months. Id. at 8. Subsedyehe court imposed a sentence of 210 months
imprisonment, which was within the advis@gntencing Guidelines range. Id. at 13.

Before imposing the sentence, the ctad the following colloquy with Hamilton and
Yu:

THE COURT: Mr. Hamilton, is theranything you would like to say?

THE DEFENDANT: There’s been, really)@ of misunderstanding, when | just
got locked up, | spoke to Mr. Yu and | told my role, so |
was really willing to accept my responsibility, but going to
trial was not going to trial to say I'm innocent, because I'm
accountable and responsible fanat | was responsible for
and not all the things that | was accused of.

THE COURT: I’'m sorry. I'm not sure | understand.

MR. YU: Judge, may | just—

THE COURT: Yes.

MR. YU: —because I've heard this argument before.
THE COURT: Okay.



MR. YU: Mr. Hamilton wants to iform The Court that, from Day 1,
he never denied that he wasolved in the drug trade. He
was involved in the drug trade.
He told me he was involved, bilaé was not involved to the
extent that the Government kes his participation to be,
Your Honor; in large part, wdt Mr. Hamilton is saying:
There was misunderstandings about his role.
He had a very small role in the matter, Your Honor, and
that’s wh[y] he wanted to go toal, to show that his role
wasn’t as extensive as the Government claimed.
[THE COURT:] Is that correct, sir?
THE DEFENDANT: Yes, ma’am.
Id. at 10-11.
C. Hamilton’s Evolving Claim asto Yu's Deficient Plea Advice
Petitioner now claims that, but for Yu’'seiffiective counsel, he would have accepted one
of the government’s plea offe Notably, the contours éfamilton’s claim have changed
substantially over the cose of this case.
1. Petitioner’s pro se papers
In his April 24, 2012 habeas petition, filed pro se, Hamilton initially claimed that Yu
“was ineffective for advising Defendant to refjéwo plea agreements, each that would have
resulted in a sentence substantially less thar21® months Defendant received.” Dkt. #1, at 4.
Petitioner asserted that counseliadd him to “proceed to trial, dpite the fact that a sentence
under the Guidelines if convicted would haagried almost twice thpenalty.” _1d.
In addition, Hamilton attached a sworn deatam to the petition that described his

interactions with Yu. Dkt. #1at 45-49. Hamilton asserted that he had informed Yu from the

start that he “was guiltgf some of the charges in the indignt, but not all charges alleged in



the indictment.”_Id. at 45. With respect tethirst plea offer, Hamilton declared, “[Yu] advised
me that in his professional opam, He thinks it's not a reasonalgkea offer, but He’ll go back
and talk to the Government and see if they’ll makeetter offer.” _Id. at 46. As for the second
plea offer, Hamilton asserted, “[Yu] told me that Bovernment still insistl get the leadership
role, unless | cooperate with the Governmemdl.’at 47. According to the declaration, Hamilton
responded that he was unwilling to cooperate and‘thathen told [him] that [they] got to start
preparing for trial.” _1d. at 48.

The declaration also included statementsndigg Hamilton’s interactions with Yu while
defendant was preparing for trial. Accordingotitioner, Yu met with Hamilton before trial
and informed petitioner that “[h]e went oveloaof the discovery including some of the 3500
material briefly.” 1d. The declaration further st “[Yu] then said remember at first | told you
it was looking steep gesturing upwards with hands. But now it's looking good for us
gesturing downwards with his hands.” 1d. According to Hamilton, Yu continued, “I think you
have a good chance of winning at trial. Theyehaothing against you. think we should give it
a shot.” 1d.

With respect to the trial itself, Hamilton dacéd, “About the third day during the trial, . .
. the evidence was becoming overwhelming, evidemewér seen during the pretrial.”_Id. at 48-
49. Based on the “overwhelming” evidence, Hamniltold Yu that he wanted to plead guilty,
but Yu advised petitioner to contie with the trial and presertés rights on appeal. Id. at 49.
In conclusion, Hamilton asserted, “[B]ecause eounsel was ineffective, the length of my
incarceration was increased from . . . the 188-months the Government offered to 210

months, my current sentence.” Id.

Thereafter, on August 27, 2012, Hamilton filedaatlitional_pro se brief and affidavit in



support of his petition. Dkt. #11. In the affidg\amilton asserted, “Based on my attorney’s
advice | rejected the United States’ plea offdnich provided a sentencing range of 135 to 168
months.” 1d. at 3. “Had | been properlyvaskd,” petitioner continued, “I would have accepted
the plea offer.”_Id.

2. Supplemental papers by Hamilton’s counsel

Subsequently, the court appointed Jeffrey(&ell (“Pittell”) to represent Hamilton.
Pittell then submitted a supplemental memorandufarther support of Hamilton’s petition.

Dkt. #14. In addition to reiterating Hamilton’sgament that Yu had misadvised petitioner as to
the strength of the governmentase, Pittell asserted a navngument as to why Yu’s plea

advice was deficient: trial coungahd incorrectly advised petiier that he “should proceed to
trial in order to contest his Sentencing Galide role in the offense.” Id. at 10-11.

Pittell contended that “Haitton was willing to accept responsibility for his offense
conduct, and only sought to contest his ioléhe offense.”_Id. at 12. Under these
circumstances, counsel maintained, “thers wa professionally competent reason for his
counsel to advise him to proceed to trial. Bgqgareding to trial, Mr. Hamilton lost the benefit of
receiving the reduction, for acceptance opmsibility, as provided by the Sentencing
Guidelines.” _Id. In other words, insofar asmilion sought to litigat®nly the sentencing issue
of his role in the offense, then Yu should hadeised petitioner to plead guilty and challenge
the imposition of any role enhancement dumnigatico sentencing héag. Id. at 13; see

generally United States v. Fatico, 603 F.2d 1053, 1054 (2d Cir. 1979).

D. The Evidentiary Hearing
On June 11, 2013, the court held an euidey hearing to addie testimony regarding

the plea advice that Hamilton had received fddunand Thomas J. Sullivan, an attorney who, at



Yu'’s request, had also reviewed Hamiltoo&se and advised petitioner regarding the
government’s plea offers. Hr'g Tr. 22. Yu, Sullivan, and Hamilton all testified at the hearing.
In addition, the government introduced seveeabrded telephone conversations between
Hamilton and an unidentified feneathat occurred while pitbner was incarcerated at the
Metropolitan Detention Center (“MDC”) iBrooklyn. GE 11-17. In these conversations,
Hamilton discussed his interactions with Mliating to the plea desabnd articulated his
objections to the government’s offers. See id.

In general, the court found the testimonyvofand Sullivan to be highly credible and
consistent with respect to the attorneys’ caminations to Hamilton garding the strength of
the government’s case and the evidence againsibpeti; their advice tpetitioner regarding the
benefits of pleading rather than going talirand Hamilton’s reasons for not accepting their
advice that petitioner plead guilty.

In contrast, the court had substantial doubtsuaHamilton’s credibility. With respect to
several critical issuegpegtitioner’s testimony contradicted thatements that he had made in his
habeas petition and supporting docatse The court was left witthe distinct impression that,
rather than simply telling the truth, Hamilton tfito shape his testimony to conform to Pittell's
new theory as to why Yu’s plea advice wasfiactive. Although theourt credits certain
statements made by Hamilton—including petitionar&stence that his primary objection to the
plea offers was the government’s characterizatidnis role in the offense—the court remains
unconvinced by Hamilton’s assertion that he widuve pleaded guilty but for Yu's allegedly
deficient advice.

1. Yu's Testimony

The court finds that Yu testified credibiggarding his interactits with Hamilton.



a. Initial interactions

During their initial meeting, Yu advised Hamilton that, “based upon the charges in the
indictment, [petitioner] was facing . . . a minimwf 10 years with a maximum of life.” Hr'g
Tr. 36-37. In addition, Yu recalled that Hamitmformed him very early on that petitioner
“was a small time drug dealer.” _Id. at 34; actml. at 59. As Yu further explained, Hamilton
never claimed innocence; instead, petitioner deimealvement in “the conspiracy aspect” of
the drug charges. Id. at 59.

b. First plea offer

At the time that he received the fidter, Yu recalled, he already “thought the
government had a rather strong case againsHisimilton.” Id. at 14. Yu’s perception was
based in part on the prosecusodisclosure that “there wegeing to be at least three
coconspirators testifyinggainst Mr. Hamilton at the trial.Id. Based on his review of the
evidence produced by the government up to thattpioi., Yu advised Hailton that “under the
circumstances he should considdirig a plea in this case,” id. #6. As Yu credibly testified,
“I thought at trial he would lose and | informedhrhof that.” Id. In addition, the court credits
Yu’s testimony that, in the course of thagalission, he reviewed with Hamilton the evidence
that he expected the government to put dniat Id. Among oher things, Yu recalled
communicating to petitioner “thatemumber of coconspiratorsstiéying against him . . . made
his case a rather difficult one.”_Id. at 18u also calculated Hamilton’s sentencing exposure
and shared that with petitioner._Id. at 68.

The court also finds Yu’s testimony regarding Hamilton’s response to the first plea offer

to be truthful. Recalling that “Hamilton was nobtpleased with this particular offer,” id. at 16,

counsel acknowledged that petitioner’s tpary objection was the [four-point] role



enhancement in the plea agreememd.”at 47;_accord id. at 189. As Yu further explained, “I
think it was—his role was that of a manageraé in the overall conspiracy and a leadership
role, which meant his exposure was greatéd.”at 16-17. Because Hamilton “felt that the
government overstated his role in the conspira¥y,testified, petitionedecided not to accept
the plea offer and asked Yu “to go back and atbaeissue with [the pisecutor] about the role
adjustment.”_Id. at 17. Thereaft&u communicated Hamilton’s jextion of the first plea offer
to the prosecutor, explained “the nature ofrégjection,” and asked th@osecutor “to consider
adjusting the role status . . . to a lesser role.” Id.
C. Second plea offer

Yu testified that the prosecutresponded with a second offdd. Seeing that the new
offer carried an advisory sentencing rang&3b to 168 months, which was a decrease from the
168 to 210-months range in the first plea offer,"Was very happy with it and . . . immediately
went to see Mr. Hamilton to show him the plea offdd. at 19. Yu credibly testified that he
discussed the new offer with Hamilton, explained that petitioner’s sentencing exposure would be
“more than 25 years” if he went to trial andtioid. at 21, and urged him to accept it, id. at 53.
Yu recalls that Hamilton was “startled” and “a@mned” by this information, id. at 21, but that
petitioner nonetheless indicated that he was unwilling to accept the plea, id. at 20.

As Yu explained, Hamilton remained botheredly role adjustment in the plea offer.
Id. at 19-20; accord id. at 51. Indeed, Ykramvledged that the role enhancement was “the
main impediment to him accepting the offer.” &l51; accord id. at 52, 54. According to Yu,
Hamilton indicated, “I'm not taking it. Firgtf all, I didn’t do thatto cause four points
adjustment.”_ld. at 51. Althougtounsel agreed at one point idigr cross examination that the

role enhancement was Hamilton’s “only objentito the plea agreement, id. at 51, he



subsequently clarified, “I'm not saying thereree’t other issues that Mr. Hamilton may have
had problems with. . . . The thing | recolleabst vividly was his objection to the role
enhancement.”_Id. at 51-52. At the same tivierecalled that “Hamilton didn’t believe that his
coconspirators would come to court to testifgiagt him.” 1d. at 51. The court credits Yu’s
testimony regarding Hamilton’s response to the second plea offer.

Counsel next testified that he became yMeoncerned,” because “if [Hamilton] wasn’t
going to take the plea, that meant he was goimggtto trial and [Yu] di not think this was a
case that should be tried.” _Id. at 20. The couadditruthful Yu’s statemenhat he believed that
Hamilton would lose at trial andeheby “get more time.”_1d. at 21. At that point, Yu recalled,
he realized that Hamilton “was not inclinedgiead guilty in the case.ld. Feeling “totally
befuddled as to what was going to happen toHé&milton because of fiintransigence with
respect at the plea offers,” Yu decided to t@Bullivan to provide petitioner with a second
opinion. 1d. at 22.

Yu testified credibly that htwent over the case in detadnd shared his copy of the
relevant materials with Sullivan. Id. at 23-ZBhereafter, Yu and Sullivan met with Hamilton.
Id. at 24. As Yu recalled, Sullivan urged Hamilton to accept the second plea offer, advising
petitioner that “[t]his is not a caghat you want to go to trial because you may lose.” Id. Yu
also explained that although the plea offaried “a 10 year minimum,” Hamilton “could get a
lot more time” if he went to triadnd lost. _Id. at 25. The coursalfinds truthful Yu's statement
that he discussed the case and reviewed themsaéd‘every time” he metith petitioner. _Id.;
accord id. at 70. Despite the attorneys’ effdft@imnilton rejected the second plea offer. Id. at
25. The court credits Yu’s explanation as to why Sullivan became involved in this case and also

finds veracious Yu'’s characterization of the exchange between Yu, Sullivan, and Hamilton.

10



d. Third plea offer

During a court appearance on October 27, 2G4, Yu informed the prosecutor that
Hamilton was not inclined taccept the second plea offer, Hr’'g Tr. 27. Thereupon, the
prosecutor orally conveyed the govesrent’s third and final offerld. The court finds truthful
Yu’s testimony that he advised médton to accept the third offer, but that Hamilton “wanted to
go to trial and . . . rejected thalea offer.” _Id. Notably, the itd offer contained a three-point
role enhancement rather than a four-point endiarent for role, GE 4, at 3, and Yu testified that
he counseled Hamilton “that he should take tlea piffer and if he takes the plea offer, he is
going to have to accept the fact that his rolgoisig to have a three-point enhancement.” Id. at
61; accord id. at 72. Yu discussed Hamiltonistercing exposure with petitioner, id. at 68, and
told him that this was “the best offer” tha¢ would receive, id. at 60. Counsel recalled,
however, that Hamilton remained unwilling to accept the role enhancement. Id. at 56. As Yu
explained, Hamilton wanted counsed get him safety valve,” and “in order for qualify for the
safety valve, a person cannot havela emhancement in effect.”_Id.

In addition, Yu recalled that sometimefdre the third plea offer was extended, the
prosecutor informed Yu that the governmiatl intercepted a phone call in which Hamilton
identified himself as “Chuckie.”_Id. at 73. “axplained that “the fact that Mr. Hamilton
allegedly used the name Chuckie was not good for Mr. Hamilton because the government
alleged that Chuckie was one of the names Mr. Hamilton used during the course of the
conspiracy.”_Id. Yu believed that petitioteeconnection to “Chuckie” constituted “another line
of evidence that was conceivably quite damgiiand discussed this with Hamilton. Id.
Although he informed Hamilton that this evidence “made the case more difficult,” Yu testified,

petitioner “didn’t seem concerdebout that.”_Id. at 74. Yu surmised, “I don’t know if he

11



believed me whether or not that the governmerst ggang to bring that owuturing the trial.” _Id.
The court credits Yu’s characteation of Hamilton’s lack o€oncern with respect to the
“Chuckie” evidence, and, more generally, findghful counsel’s testimony that Hamilton did
not believe that his “coconspirators whoever thveye were going to come to court.” Id. In
particular, the court credits Yu&atement that petitioner to¥l, “I don’t think these people are
coming. | have to see it.” _Id.
e. Pleading to the indictment
In addition, Yu recounted that he discuseaatth petitioner the possility of pleading to
the indictment:
Q What do you recall, if anythg, about those conversations?
A Well, because his main concern was the role adjustment, we had discussed
the possibility of not accepting thewgrnment’s plea offer but entering a
plea with the Court to theharges and to have later on some type of Fatico
hearing to determine exactly what hi¢erm the conspiracy was. . . . |
said that is something that we camsioler. And he asked me: Well, what
guarantees are there? And | saidehgere no guarantees. He asked me
if it could go higher than the plea offand | said yes, it could. | said |
couldn’t tell you because we havedo the hearing and the judge has to
make the determination, so | couldt say what the judge would say.

Q What was Mr. Hamilton’s response to that advice?

I’m not going to take a plea wheet don’t know what I’'m looking at
basically.

Q So what happened in the end?

A He decided to go to trial.
Id. at 28-29.

When questioned by Pittell whether “the pose of the discussion for Mr. Hamilton to
plead guilty to the indictment waso that he could challengetiole enhancement or the role

adjustment in the sentence guidelines,” Yu reslgd in the affirmative. Id. at 59. Counsel

12



likewise answered “yes” when Pittell inquiredhether it was his understanding that if “Hamilton
was going to take the government’s offer, heseeked into initially four points now three
points.” Id. Yu acknowledged thatwas his opinion that, asideofn trial, “the only other way
[petitioner] could challenge his role would have b&aehave pleaded guilty to the indictment.”
Id. at 65; accord id. at 59. As counsel expdal to Hamilton, petitionerould plead guilty to the
indictment and still challenge his role in thenspiracy during a Fatico heng. 1d. at 59-60. In
contrast, Yu believed, if Hamilton “had taken pd¢a agreement, he woubéve been stuck with
either the three or four points deperglon which one he took.” Id. at 65.

The court credits Yu’s chareization of the discussionsaihcounsel had with petitioner
regarding the option of pleading the indictment. The coualso accepts as true Yu's
description of his understanding tipatitioner could have challengad role in the offense if he
pleaded guilty to the indictment, but not if petitioner accepted one of the government’s plea
offers. Likewise, the court finds truthful Yusatement that he never advised Hamilton to go to
trial. 1d. at 30.

At trial, Yu recalled, the evidence agaihkmilton proved to be “overwhelming,” id. at
63, and petitioner expressed his desire to pledtygd. at 64. However, Yu advised Hamilton
that he should not do so, idedause “the case had gone on for too long for him now to avalil
himself of a plea to the indictmebéfore the Court,” id. at 75.

2. Sullivan’s Testimony

Yu’s testimony was strongly corroborated byli8an’s account. Sullivan testified that
Yu approached him in the fall of 2006 for asaigte in advising Hamilton with respect to the
plea negotiations. |d. at 83-84. &gjfically, Sullivanrecalled that Yu asked him to speak to

petitioner “about the nature of the offense aivthe federal statues were, [and] what the
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guidelines were.”_Id. at 84. According to $udin, Yu discussed with him the discovery and
evidence in the case, which involved numes cooperating withesses and recorded
conversations. Id. In addition, Sullivan crdditestified that he reviewed the discovery
evidence prior to his first meeting with Hamilton. 1d.

Sullivan testified that, during the first meetiig, shared his assessment of the strength of
the government’s case with petitioner. Id8&t Sullivan recalled that “the evidence was
strong” in light of the coopetimg witnesses and tape recoiginthe transcripts for which
counsel had reviewed. Id. &ddition to emphasizing theashgth of the case, Sullivan
explained that “the guidelinesahwere contained were only estimates in the plea agreement,
that the estimates were nohting on the sentencing Court ., [and that] they were no longer
mandatory but that he should consider them because [counsel’'s] assessment was the guidelines
were reasonable.” |d. at 85-86.

Sullivan testified that he met with Haton at least two times to discuss the
government’s first two plea offers. Id. at 85, Thuring those meetings, he advised Hamilton as
to the meaning of the estimates in the plea@gent and as to “tlgovernment’s chance of
prevailing.” 1d. at 86. Sullivan also informéthmilton of the sentencing exposure petitioner
would face in the event of convictiat trial. 1d. at 89. Ultimately, Sullivan told petitioner that
“the plea agreements were reasonable and thstidwdd consider them.” Id. at 87. However,
Sullivan recalled, petitioner “expressed concerns therole enhancements.” Id.; accord id. at
94. With respect to whethertg@mner would be bound by the robmhancements set forth in the
plea agreements, Sullivan testified, “It was nglerstanding that he would have to take the
enhancement but it was up to thdge in the end.”_Id. at 95.

The court credits Sullivan’s testimonygegding his discussions with Hamilton.

14



3. Hamilton’s Testimony

Although it was partially consistent withe testimony of Yu and Sullivan, Hamilton’s
account also diverged from those of the attorneys—and from the stédempatitioner’s own
papers—in several significant ways.

a. First plea offer

With respect to the first plea offer, Hamilton acknowledged that he had discussed the
“specific terms” of the deal with Yu. Id. 404. According to Hamilton, Yu characterized the
agreement as “unreasonable” insofar as thegwrent “always start[s] high.” Id. at 103.
Nonetheless, petitioner admitted, counsel advsedto accept the offer. Id. at 104. Notably,
Hamilton’s admission directly contradicts the staént in his habeas petition that Yu “advised
Defendant to reject the plea agreement,” Dkt.a#¥4,. When Yu discussed the aggravating role
enhancement with Hamilton, petitioner respondedhk&atdidn’t like a leadrship role.” Hr'g
Tr. 105. Consistent with Yu’s account, Hamilton ifesd that Yu agreed to try to secure a more
favorable offer. Id. at 106.

b. Second plea offer

Petitioner recalled that Yueh returned with a second afie which the base offense
level had changed from 34 to 32 but in whichrible enhancement had remained the same. Id.
Contradicting the statement inshiabeas petition that “Counselvised Defendant to reject the
agreement and proceed to trial,” Dkt. #1, at 4, Hamilton testified that Yu advised him to accept
the second plea offer, Hr'g Tr. 108. In addition, fjo@tier averred that heltbYu that he “still
didn’t like the leadership role.1d. at 107, 108. According téamilton, Yu responded that if
petitioner did not likehe leadership role, then they wottobably have to start preparing for

trial.” 1d. at 108.
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C. Third plea offer

Hamilton testified that Yu also advishidn to accept the third plea offer, id. at 110,
which reduced petitioner’s leadéip enhancement from four tloree points, id. at 112.
However, petitioner told Yu that he still did ndtdithe leadership role enhancement and that he
wanted it to be reduced to “pajo.” Id. at 110. According tdamilton, Yu responded that “[t]he
government ain’'t budging, they aimhoving.” 1d. Petitioner tesied credibly that Yu never
told him that he “still had the option of chalting the leadership role” if he pleaded guilty
under the agreement. Id. at 112. The couewike credits Hamilton’s statement that he
believed that he would have been “stuck wiité three-point enhancement” if he accepted the
guilty plea. _Id.

However, the court disbelieves Hamilton'sttenony that he woultave pleaded guilty
under the plea agreement had Yu advised him thebble still challenge #leadership role at
sentencing._lId. at 112-13. Notgbpetitioner never mentioned thgsue in his habeas petition
or original supporting documentsd. at 117-19. Petitioner@mission casts substantial doubt on
his testimony that his belief that he would beitk with the three-point enhancement” under the
plea agreement constituted “the reason” whylidenot accept the offer, id. at 112-13.

d. Pleading to the indictment

Hamilton also testified that another inmate informed him that he could plead to the
indictment and challenge his leadership rdbk.at 111. Accordingly, petitioner averred, he
brought up this potential course of action with. Yid. at 110-11. When asked by Pittell how Yu
responded, Hamilton testified, “I don’t remember dlyawhat his response was.” Id. at 111. As
discussed, however, Yu credibly testified thathad advised Hanwlh that petitioner could

plead to the indictment and stihallenge his leadership role libat petitioner had rejected this
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option after learning that “there were no guaeast and that “it codl go higher than the plea
offer.” 1d. at 28.

4, ThePhoneRecordings

In addition to the testimony of Yu, Sullivaand Hamilton, the evidence at the hearing
included a number of recorded telephone cosat@ns between Hamilton and an unidentified
female that occurred while petitioner wasarcerated at the Brogkli MDC. GE 11-17.

a. Call occurring after extengon of first plea offer

The government introduced into evidemee call, dated October 20, 2006, that
Hamilton made between receivingdarejecting the first plea offeiGE 11, 12. In that call,
petitioner balked at the lengtt his advisory Sentencing Galihes range under the first plea
agreement:

A plea for one hundred and sixty eight mwst | am telling him that | cannot do

that. You know what | mean? Becausattls my whole liferight there. You

know what | mean? | can't just give up maole life like that. lam...lam

going to tell him that | have kids andl these things. You know what | mean?

So ... My life is useless if | atn spend a hun . . . hundred and sixty eight

months in jail.
GE 11, at 2 (ellipses in original).

In addition, Hamilton expressed his beliet the government had overstated his
involvement in the crimes at issue:

| am telling him that most of the thgs that are on the thing, | do not know

anything about them. | don’t know mosttbése people and he does not want to

hear that. He is telling me his ownrtg and . . . you know . . . | am telling him

that the government is not like that. The law is not like that. The law is not going

to prosecute you for things that yourlmt know about. You know what | mean?
Id. at 3 (ellipses in original). Petitioner alsgplained that he had retained counsel for the

purpose of going to trial: “[I]f you get attorney, you know, you have prepare to go to

trial.” Id. at 2.
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b. Call occurring after extension of second plea offer

In addition, the governmentthioduced evidence of a catlated October 26, 2006, that
Hamilton made between receiviagd rejecting the second plea offer. GE 12. In that call,
petitioner mentioned that he had been offerecka gdeal but that he wagsing to tell Yu that he
could not accept the offer. Id. at 2.

Apparently upset because Yu had requeatiditional payment before trying the case,
Hamilton indicated that he would have simplycepted representation by a public defender or
proceeded pree had he wanted to plead guilty. Id4atAs petitioner related, “[H]e is claiming
that he took that money to go to a plea. So teliimg him that | coud have gotten a plea with
the public defender. . .. Or | could have doqdea on my own. You know what | mean?” Id.
Hamilton moreover suggested that Yu haddws—and not Hamilton’s—best interest in mind
in advising petitioner to accefhte plea agreement; specifigalHamilton voiced his suspicion
that Yu did not want to try the sa because “to go to trial is a lot of work,” id. at 6, and Yu “did
not expect that he was goingtt@l with that money,” id. at 7.

C. Calls occurring after extension of third plea offer

The government also introduced calls tHamilton made from the MDC between
receiving and rejecting the thirdaal offer. GE 13; GE 14; GE 15.

In a call dated October 28, 2013, Hamilton trared that Yu had approached him with
another plea deal. GE 13, at 2, 6. Once muraever, Hamilton expressed his unwillingness to
accept the deal in light of his belief that he watsanminally responsibléo the extent indicated
by the government: “He is just convincing, persagdne to take the plea but | am telling him
no, it does not work like that becausest of . . . what they alje that | did, | did not do, | did

not do.” 1d. at 2. Petitioner continued, “I arat accepting things. . . . He brought a plea and
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brought things that | should sign iowt. 1 just told him that | refus® do that.”_Id. (ellipsis in
original).

In addition, Hamilton articulated his relacice, in light of his family and other
unspecified reasons, to simply plead guilty aredehy forfeit his chance of possibly prevailing
at trial: “He came yesterday. He was telling nag trshould, | should take based on . ...l am
telling that no, I am not makinghg decisions because | have a family and stuff like that. | can’t
do that, just take things and ratow. . . . You know what I'm saying?Id. (ellipsesn original).

In response, the female with whom Hamilt@as conversing inquired, “[Y]ou don’t really want

to, to go and then you get more, more time. What do you think?” Id. at 4. Thereupon, Hamilton
suggested that Yu was exaggerating the risksaxfgading to trial: “[N]o, he is just saying that,

man. He is just saying things his way.” Eetitioner then indicated that, regardless of the
possible consequences, he waltirg to risk going to trial:

[B]ut whatever the case, | told him | will take the chance, man. Whatever the

outcome is, 1, I, 1 will be satisfied with it bause | am justnot. ... lamnot. . . . |

have my kids and things like thatarmn not going to prison to, to do how much

time for things that other people did .and leave my responsibility for that.”

Id. (first two ellipses in origial). In another call later thdty, the woman with whom Hamilton
was speaking reiterated her concern that Hamittonld face more time if he went to trial and
lost: “I don’t want you taeally go to do and get more. Tisaty opinion.” GE 14, at5. In
response, Hamilton stated, “Yeahort worry about that, man.”_1d.

d. Calls occurring after rejection of third plea offer

Finally, the government introduced two callatttlamilton made on the night of October
31, 2006, the day that he rejected the governménékplea offer. GE 16; GE 17. In these

calls, Hamilton recounted that he and Yu had ‘@é& GE 16, at 2. Hamilton explained that

he had been doing his own research on the aad felt that Yu was trying push him in a
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direction in which petitioner didot want to go._ld.; acco@E 17, at 2-3. Hamilton further
noted, “I don’t feel like he is oneundred percent with me. . . . It's like he wants . . . to force me
to do some things that | don’t really want to ¢l & am telling him that | don’t really want to do
it and he is rushing me to.” GE 16, at 2.

Stating that “it seems like [Yu] is on tipeosecutor’s side,” GE 17, at 2, Hamilton
accused Yu of wanting to do things “his ownywea do it the prosecutor’s way” rather than
comporting with petitioner’s wishes. Id. at Elaborating on his distrust for Yu, petitioner
continued, “Right now | am not listening to hiradause, he is not on my side as far as | am
concerned and certain thing that he is supposedlibfior me to get .. . . ., that | am telling him
to fight for me to get, it's like he is leanimgore to the prosecutor®gde.” 1d. at 5.

In particular, Hamilton expressed dissatisf@actwith his perception ofu’s attitude that
petitioner “didn’t stand a chance” and that hiedsld acknowledge everything . . . even things
that [he] was not guilty of.”_Id. at 4Subsequently, the woman with whom Hamilton was
speaking voiced her concern that Yu had infedrher that petitioner would be found guilty of
additional acts if he went to trial. _Id. &t In response, petitioner stated, “He does not
understand what he is saying, man. Let me tell youisiiest trying to tell you all things to . . .
for you all to convince me [not to go to trial]ld. Hamilton insisted, “I know what | am saying
you know. . . . He is just saying things and . . dbesn’t want me to fight is what | am saying.”
Id.

Emphasizing that Yu “just wants to giue,” Hamilton surmised that it had been
counsel’s “intention since day ontd resolve the case thugh a plea agreementhar than trial.
GE 17, at 2. Attributing Yu'advice that petitioner plead gwilto counsel’s self-interest,

Hamilton surmised, “He does not want to do anymore work . . . . He is just trying to convince me
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for the last couple. . . . It's the most he hasreaome.” _Id. at 3. Moreover, Hamilton noted, “I
saw that he does not . . . lgakant to go on with the cassmymore because he wants more
money.” 1d. at 5.

Hamilton added that Yu had tried to come him to accept the plea offer by telling
petitioner about the difficulties defendants facethwespect to conspiracy liability. According
to petitioner, Yu had informed him that it waificult for defendants to prevail on conspiracy
charges because the government needed‘tnfind you guilty on a little thing in a
conspiracy.” GE 16, at 3. And once the goweent found that a defendant had been involved
in “a little thing,” id., it could “bck them up and tell them thaltight, if you go tdtrial, you will
get twenty years or forty yearsldl. at 4. For these reasohlamilton stated, Yu urged him to
accept the plea offer. _Id. at 3. However, Han continued, “I am telling him that you cannot
take a plea for something that you don’t know about.” Id. at 4.

Finally, Hamilton expressed hisability to accept the lenlgtof the advisory Sentencing
Guidelines range in the plea offer: “The othey f¥u] called me. . . . Hevanted to bring the
plea. | am saying | cannot take a plea like thifourteen years.” GE 17, at 4. Petitioner
continued, “[l]t's a ten yeaten year plea but . . . when you do time you would do eight and a
half but I am not listening to him right now you know.” Id. at 5.

[I. DISCUSSION

Petitioner argues that Yu’'s represemtatiell below the range of professionally
competent assistance insofar as counsel: {(@$ed Hamilton that accepting the government’s
plea offers would preclude him from chaltgng the role enhancement calculations, see
Sentencing Guidelines (“U.S.S.G.”) 8 3B1.1, setifan those offers; (2) failed to conduct an

adequate investigation either prior to adviditegmilton to reject the plea offers or commencing
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trial; (3) prevented petitioner from testifying at trial; and (4) failed to object, and subsequently
raise on appeal, that the admission into evident&bbf a drug courier’s address book violated
Hamilton’s rights under the Confration Clause. The court condes that none dghese claims
are meritorious.

To begin, a petitioner seekingnait of habeas corpus on iffiective assistance of counsel

grounds faces a heavy burden in establishinigement to relief._Strickland v. Washington,

466 U.S. 668 (1984), established a two-prongligsthich ineffective assistance of counsel
claims are adjudicated. Under Strickland, a metér must demonstrate, first, that counsel’s
performance fell below “an objective standardedsonableness” undergvailing professional
norms,” id. at 688, and second, that “thererieasonable probability that, but for counsel’s
unprofessional errors, the result of the procegdiould have been diffent.” 1d. at 694. A
court need not decide both prongs of the Striuklst if a there ian insufficient showing on
one. See id. at 697.

Of particular relevance here, the Supremer€Chas held that the Sixth Amendment right

to counsel “extends to the plea-bargairimgcess.” _Lafler v. Cooper, 132 S. Ct. 1376, 1384

(2012). To establish prejudice werdhe second prong of Stricklat{gn the context of pleas],]
a defendant must show the outcome of tlea pirocess would have been different with
competent advice.”_Id. When the prejudatieged is “[h]avng to stand trial,”

a defendant must show that but for itheffective advice o€ounsel there is a
reasonable probability that the plea offeyuld have been presented to the court
(i.e., that the defendant would have acdedphe plea and the prosecution would
not have withdrawn it in lighof intervening circumstances), that the court would
have accepted its terms, and that thieviction or sentence, or both, under the
offer’s terms would have been less sewasn under the judgment and sentence
that in fact were imposed.

Id. at 1385.
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A. Hamilton’s Decisionsto Reject the Plea Offers

On behalf of Hamilton, Pittell argues thatipener is entitled to habeas relief because
Yu’s advice with respect to thgovernment’s plea offers was haleficient and prejudicial under
Strickland. Specifically, Pittetontends that Yu's performance fell below “an objective
standard of reasonablenessider “prevailing professional nas,” Strickland, 466 U.S. at 688,
because Yu failed to advise petitioner that “hiétsad the right to chiéenge the calculation of
his sentencing guideline role in the offeridekt. #24, at 3, under the terms of the plea
agreements. But for Yu's deficient performance, Pittell maintains, “the result would have been
different because if he had known he still had tlght, Mr. Hamilton would have pleaded guilty
pursuant to one of the Plea Agreements.” Ide &burt disagrees. Based on the totality of the
record, the court concludes thaten if Yu had advised Hamiltaf his right to challenge the
role enhancements in the governments plea offleese is not a reasable probability that
petitioner would have accepted one of the offers.

1. Hamilton’s concernwith his role in the offense

As an initial matter, the court creditsettestimony of Hamilton, Yu, and Sullivan that
petitioner’s primary objection to the governmsnglea offers was the leadership role
enhancement. Petitioner and both attorneysditsstonsistently on tls point. Hamilton’s
concern about the role enhancement is moreoflected in the plea offers themselves, insofar
as the government reduced the enhancement fsanpbints in the second offer to three points
in the third offer. As Yu testified, thisdaction was made in response to Hamilton’s objection
to the enhancement, which Yu communicated to the prosecutor.

In addition, the court credits Hamilton’s tiesony that he believed that he would have

! Because the court holds that Hamilton suffered no peguddm Yu’s plea advice, it need not determine whether
Yu's performance was deficient. Instedite court presumes deficiency girdceeds with the pjudice analysis.
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been “stuck with” the leadershgnhancement set forth in theglagreements. Hr'g Tr. 112.
Hamilton’s testimony is corroborated by Yu'stienony that counsel believed that petitioner
would be “locked into,” id. at 59, and “stucktty” id. 65, a four- or three-point enhancement,
depending on which plea offer he accepted. Even though each of the written plea agreements
explicitly stated that the Sentencing Guidelisgmates contained tle@n were “not binding on

the [U.S. Attorney’s] Office, the Bbation Department or the CoUrEx. 2, at 3; Ex. 4, at 3, the
court is not persuaded that tdéton understood this language—peutarly where Yu testified

to having a contrary understanding. And altHo&glllivan testified that he explained the non-
binding nature of the Sentencing Guidelines catanda in the agreements, it is significant that
petitioner’s primary counsel testified having a different understanding.

Furthermore, the court recognizes thatarticulated at sentencing, on Hamilton’s behalf,
that petitioner “wanted to go to trial . . . teosv that his role wasn’t as extensive as the
Government claimed.” Sentencing Tr. 11. It masinoted, however, that petitioner made this
representation in the cant of trying to secure a reducedsance by arguing that he had always
accepted responsibility for his “involve[ment] in ttheig trade.”_See idln addition, the record
suggests that Hamilton’s protestations as to thengxf his culpabilityvas, at least in part,

grounded in his objections to co-conspirator liabildther than disagreement over his role in the

offense._See generally United State€eplan, 703 F.3d 46, 71 (2d Cir. 2012) (“Under

Pinkerton [v. United States], 328 U.S. 640 (194@)]lhce a conspiracy has been established, the

criminal liability of its members extends td atts of wrongdoing occurring during the course of
and in furtherance of the conspiracy. . .nkerton provides that a defendant who does not
directly commit a substantive offense may nevéebgebe liable if the commission of the offense

by a co-conspirator in furtherance of the conspiraas reasonably foreseeable to the defendant
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as a consequence of their criminal agreeme(#€gond alteration in origah) (internal citations
and quotation marks omitted). As Hamilton repelgtethimed, “[M]ost of . . . what they allege

that 1 did, | did not do, | did nato.” GE 13, at 2; see, e.g., GE 16, at 4; GE 17, at 4. In other

words, a substantial motivating factor in Haomlts decision not to plead guilty appears to have
been his desire to avoid liability for the acthef co-conspirators—a motivation that is related
to, but distinct from, his desire tmntest his role in the offense.

2. Petitioner’s refusal to pleal guilty to the indictment

In any event, the court findbat it is not reasonably @pable that Hamilton would have
accepted any of the government’s plea offers—ev&n ifiad properly advised petitioner that he
could do so and still challengiee imposition of a role enhancent. Perhaps most tellingly,
Hamilton refused to plead to the indictmentn though he knew that doing so would not
preclude him from subsequentgntesting his role in the cquisacy. Hr'g Tr. 28-29. Upon
receiving Yu’'s advice aboutgéding to the indictnm, petitioner inquired what “guarantees”
there were._ld. at 28. In response, Yu infeditHamilton that “there were no guarantees” and
that the sentence “could go higher than the plea.bftd. Counsel moreover told petitioner that
the court would hold a hearing and that Yawld not predict what sgence the judge would
ultimately impose._ld. at 28-29. Based on thfsrmation, Hamilton responded, “I’'m not going
to take a plea where | don’t know what llooking at basically.”_Id. at 29.

Yu’s credible testimony makes clear that tleterminative factor ipetitioner’s decision
was ultimately the uncertainty inherent in thegpprocess. Even though Hamilton knew that he
would maintain the right to cHahge any role enhancement atteacing if he pleaded to the
indictment, he also knew that there would be no guarantee that his challenge would be

successful. Without any “guarantees,” id. at 28, as to what sentence the judge would ultimately
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impose, Hamilton was unwilling to plead guiltyttee indictment. Significantly, Hamilton’s
refusal to plead to the indictment showattpetitioner’'s decisin did not hinge on the

opportunity to argue for a zero role enhancematiter, it depended on whether petitioner could
secure a guarantee of a zero role enhancement.

Hamilton’s decision not to plead guilty tcetindictment is indicate of how petitioner
would have responded to the plea offers hadefdered competent plea advice. Under those
circumstances, petitioner would have known—adibevith respect to #noption of pleading to
the indictment—not only that (1) lretained the right to contesis role in the offense at
sentencing; but also that (2) the impositiorany role enhancement lay completely within the
court’s discretion. In other words, Hamiltormwd have known that pleading guilty under an
agreement would have provided him with otilg opportunity of arguing for a zero role
enhancement and not the guarantee of a zer@nblencement. Without such a guarantee, the
court concludes, there was no reasonable pililyahat Hamilton would have accepted one of
the government’s plea offers. As Hamilton had informed Yu, “I’'m not going to take a plea
where | don’t know what I’'m looking at basically.” Id. at 29.

3. Hamilton’s doubts as to the stregths of the government’s case

The court’s conclusion is corroborated by aegtee evidence in the record that Hamilton
disbelieved the advice he received from Yu and Sullivan regarding the strength of the

government’s case. As Yu credibly testified niléon informed counsel that he did not believe

2 Notably, whereas Hamilton understood correctly that the court would not have been bound to impose any
particular sentence if petitioner pleaded guilty to the indictment, he believed—mistakenly—that the court would
have been bound by the recommended Sentencing Guidelines calculations (including the rolenenhance
adjustment) if he pleaded guilty under one of the proposed agreements. As Hamilton testifieelyde thalt he
would have been “stuck with” the leadership enhancessirforth in the plea agreements had he accepted one of
those agreements. Id. at 112. Hamilton’s mistaken belief about the binding nature of the Sentedelimg&ui
recommendations is also reflected in his insistence that Yu continue negotiating with the préseedtare the

role enhancement calculation in the plea agreements llaagsviie petitioner’s ultimate rejection of the plea offers
when the calculations were not reduced to his satisfaction.

26



that his “coconspirators whoever they were wgnig to come to court.”_Id. at 74. Petitioner
moreover told Yu, “I don’t thinkhese people are coming. | have to see.it.” Id. The court
likewise credits Yu's testimony #t petitioner “didn’t seem caerned” about the intercepted
phone call linking him to the name “Chuckie,” ewdough Yu found this evidence to be “quite
damning” and had informed petitioner as much. Id. at 73-74. Even Hamilton’s declaration
reveals that petitioner undenesated the showing that the government would make at trial; it
was not until “[a]bout the third day during the trial” that petitioner realized that “the evidence
was becoming overwhelming, evidence [that he Inager seen during thegdrial.” Dkt. #1, at
48-49.

Petitioner’s disbelief in the ®ngth of the government’s @s further substantiated by
the phone calls that he made from MDC. Notably, the woman with whom Hamilton was
speaking expressed her concern thamilton would face more time jail if he went to trial and
lost. GE 14, at5. She also told Hamilton tathad informed her that petitioner would be
found guilty of additional acts if heent to trial. GE 17, at 7. In response, Hamilton told her not
to worry and asserted, “He is just trying to taluyall things . . . for yoall to convince me [not
to go to trial].” 1d.

As the phone calls further reflect, Hamiltonfortunately mistrusted Yu and believed
that counsel was not acting in petitioner’s hietdrest in urging him to accept the government’s
plea offers. Specifically, the calls indicate thi@milton believed that Yu was deterred by the
work associated with trial and that counsels unwilling to undertake that work for the amount
of money that he had been paid. It thppears that Hamilton thought that Yu, motivated by
self-interest, was exaggerating the strengtthefgovernment’s case atit risks of going to

trial.
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That Hamilton doubted the strength of thedence against him supports the court’s
determination that petitioner would have procekettetrial regardless of whether he knew he
could enter into a plea agreement and stilllehge his role in the offense at sentencing.
Replete with evidence that Hamilton disbeliewads evaluation of the government’s case, the
record suggests that petitioner chose to gadbliecause he believed that he might prevail and
was unwilling to give up his shot at an acquittal.

4, Petitioner’s unwillingness to accept a lengthy sentence without a trial

The recorded conversations moreover cagtamilton’s attitude that the length of time
that he would serve under the plea agreemengssimaply too long and that, regardless of the
risks, petitioner was unwilling to forfeit his chanmfeprevailing at trial. As Hamilton told the
woman with whom he was speaking, “[W]hatetler case, | told him | will take the chance,
man. Whatever the outcome is, |, I, | will be sa#idfwith it because | am just not. . . . | am not.

...  have my kids and things like thalGE 13, at 4. Commenting on the second plea offer,

Hamilton similarly indicated, “I am telling him &t | cannot do that. . . . Because that is my
whole life right there. . . . | canjust give up my whole life like #t. . . . | am going to tell him
that | have kids and all these things. . . . Mg I useless if | am to spend a . . . hundred and

sixty eight months in jail.” GH1, at 2. The calls reflect petitiareesentiment that he could not
affirmatively abdicate his responsibilitismvards his family by acceding guilt and accepting
incarceration without hamg fought his case at trial. Idldition, the phone calls suggest that
Hamilton had retained Yu specifically for the purpad going to trial, ath that petitioner would

have accepted representation by a public defender or proceeded pro se had he simply wanted to

plead guilty. Cf. Rodriguez v. United Stat Nos. 11 Civ. 6707(NRB), 09 CR 58(NRB), 2013

WL 3388223, at *7 (S.D.N.Y. July 8, 2013) (“The fact that [petitioner] regretted his decision to
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go to trial after beingdund guilty by a jury does not suggest thatwas prepared to plead guilty
prior to trial.”).

5. Hamilton’s conduct in the litigation

Finally, petitioner's conduct in this litigatn also belies his purped reason for rejecting
the government’s plea offers. Notably, petitionever mentioned in his habeas petition or
original supporting documestyu’s failure to advise him of hrgght, under the tens of the plea
agreements, to challenge his role in therdéeat sentencing. Id. at 117-19. Petitioner’s
omission casts considerable doubt on his testimaatyhis belief that he @uld be “stuck with,”
id. at 112, the role enhancemesés forth in the agreements conded “the reason,” id., why he
did not accept any of the offers. Significanttyvas only after theaurt appointed Pittell to
represent Hamilton that petitionerdas asserting the claim that hew makes. The court is left
with the impression that the basis for Hamil®nurrent argument originated with habeas
counsel (who has undoubtedly represented petitiith great skill and idigence) rather than
with petitioner.

Ultimately, the court disbelieves petitionetéstimony that he would have pleaded guilty
but for Yu’s allegedly deficient plea advice. H#on's lack of veracity as to this critical
issue—and his willingness to misrepresent thesfawsecure habeas relief—is reflected in the
significant contradictions betweéme statements in his petition and at the hearing. Perhaps most
strikingly, Hamilton initially insisted that Yu leadvised him to reje¢he two written plea
offers. Only after the government disclosedttpe recordings thatezrly indicated otherwise
did petitioner admit that Yu had, in fact, reply urged him to accept the deals. Similarly,
Hamilton originally maintained that Yu had failléo advise him with respect to his sentencing

exposure in the event of a convictiat trial. After being conémted with strongvidence to the
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contrary, however, petitioner abandoned thaitpm at the hearing. In addition, petitioner
initially claimed that Yu had misadvised him aghe strength of the government’s case prior to
trial; indeed, petitioner went so fas to insist in his declaratidhat, on the eve of trial, Yu had
told him, “I think you have a good chance of wimgiat trial. They hae nothing against you. |
think we should give it a shot.” Dkt. #1, at 48owever, Hamilton’s statements in this regard
were squarely contradicted by the credibititeony of Yu and Sullivaat the evidentiary
hearing.

-

In sum, although petitioner’s legal argumenpessuasive on its face, it is not supported
by a factual basis sufficient to establish a oeable probability that, but for Yu’s alleged
deficiency, Hamilton would have accepted onéhef government’s plea offers. Accordingly,
the court concludes that Hamilton sufferedprejudice from Yu’s plea advice.

B. Yu’s Investigations

Hamilton also argues that Yu “was ineftiee for failure to conduct an adequate or
reasonable investigation prior to advising Defaerida reject two plea agreements” and “for
failure to conduct an adequatereasonable investigation in peeption of a strategy for jury
trial.” Dkt. #1, at 4. In Strickland, the Suprer@ourt recognized that “counsel has a duty to
make reasonable investigations or to makeasonable decision that makes particular
investigations unnecessary.” 466 U.S. at 6Bie Court further instructed that, “[ijn any
ineffectiveness case, a particular decision nattestigate must be directly assessed for
reasonableness in all the circumstances, applyiheavy measure of deference to counsel’s
judgments.”_Id.

1. Counsel’s investigations witlrespect to the plea offers
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Petitioner first insists that Yu “had no reéitisoutline of what evidentiary strengths the
government’s case-in-chief held.” Dkt. #15atHe further maintasthat “counsel had not
discussed with Defendant what sentence ré&gfendant would face under the Sentencing
Guidelines if convicted at a jury ttimersus entering a plea of guilt.”_Id.

However, petitioner’s claim is contradictey Yu’'s credible testimny. Yu testified that
that, at the time that the government extendefirgisplea offer, he had already assessed the
strength of the government’s case and conclilladthere was a stromgse against Hamilton.
Hr'g Tr. 14. As Yu explained, the prosecutor mafdrmed him from the outset that there would
be at least three coconspirattestifying against Hamilton.dl The number of testifying co-
conspirators, Yu recalled, madetipener’s case “a rather difficutine.” Id. at 16. In addition,
Yu averred that “the government produced sonth@kvidence . . . in theurse of or prior to
the plea negotiations,” and Yu had reviewed ¢h@sterials._Id. at 14. The court credits Yu’s
testimony that, in advising Hamilton about the first plea offer, defense counsel discussed the
strength of the government’s case, “review[gddne of the evidence that [he] expected the
government to put on at trial,” and communicatedtglief that petitioner would lose at trial
based on “the total circumstanagfshis case.”ld. at 15.

With respect to the second plea offer, Yu testified credibly that he first discussed
Hamilton’s sentencing exposure withtiiener during an initiameeting: “I saidf | got to trial
and you lose, | believe your exposure will be . . . ntba@ 25 years.” Id. at 21. Yu recalled that
Hamilton was “startled” and “concerned” by tivisormation. _Id. Realizing that Hamilton was
nonetheless not inclined to accept the offer became “very concerned,” id., and asked
Sullivan to provide petitioner with second opinion, id. at 22-23.

To prepare Sullivan, Yu “went over the casel@tail with him,”_id. at 23, and provided
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Sullivan with the materials in Yu’s possession,ati24. Thereafter, Yu and Sullivan met with
Hamilton, and Yu again discussed Hamilton’s setitemexposure with petdner. _Id. at 24. In
particular, Yu told Hamilton that although hewd face a ten-year mandatory minimum if he
pled guilty, petitioner “couldjet a lot more time” if he went toal and lost._Id. at 25. When
asked whether he also reviewed some of tihdeace with petitioner dung the course of that
discussion, Yu recalled, “[E]very time | went\usit him, we discussed his case and went over
evidence.”_Id.

Based on the record producaitthe evidentiary hearinthe court finds that Yu had
acquired an adequate understagdf the strengths of the gernment’s case against Hamilton
and that counsel communicated this informatmpetitioner. In addion to discussing the
available evidence with Hamilton, Yu informed pietier of his likelihoodf losing at trial and
of the significantly heightened sentencing expos@é petitioner should &n expect. The court
credits Yu'’s testimony that he reviewed ak ttvidence that the govenent provided to him
prior to trial and that he shared this evidervith Hamilton in the course of reviewing the
successive plea agreements. Id. at 70. Accordingly, the court concludes that Yu performed an
adequate investigation of Hamilton’s case be#aleising petitioner as to the government’s plea
offers. Petitioner has failed satisfy Strickland’s first prong.

2. Counsel’s investigations in preparation for trial

Hamilton next contends that Yu was ineffee “for failure to conduct an adequate or
reasonable investigation in preparation of atstpafor jury trial.” Dkt. #1, at 4. Petitioner
maintains that “trial counsel had no viablaltstrategy and could nbtave prepared an
adequate[] defense.”_1d. at 20.

Hamilton, however, has adduced no supparhfe claim that Yu “prepared no defense
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and tried the case with the hope that Rule 29anotiould be granted,” id. at 22. Indeed, even
petitioner acknowledges that Yu pursued a stratédgross-examining witnesses in attempts to
create the appearance of reatd@aoubt.” 1d. at 21. The rexabreflects that Yu recognized

that the government’s case against Hamiltorerekrgely on the testiomy of co-conspirators.

See, e.g., Trial Tr. 37-44. This recognition Baeed in Yu’'s strategy of challenging the co-
conspirators’ credibility by, for example, emgiang that they were convicted felons and
maintaining that their cooperati@greements with the government made them biased. See, e.g.,

id. at 37-38;_cf. Dixon vUnited States, No. 07 CV 829, 2010 WL 3311837, at *3 (E.D.N.Y.

Aug. 19, 2010) (“Counsel’s decision to . . . fedhe jury instead on the adequacy of the
government’s proof of the existence of a raekeing enterprise and the credibility of the
cooperating witnesses, themselvedent criminals, falls easilyithin the realm of reasonable

trial strategy . . . .”); Smith v. BerbgrNo. 05-CV-0069, 2009 WL 3165611, at *7 (W.D.N.Y.

Sept. 25, 2009) (“A review of the record showatttounsel’s strategy was reasonable, as . . .
counsel zealously attacked thedibility of the evidence relatg to the robbery charge through
cross-examination.”). In additiothe trial transcript demonstratdgt Yu attempted to highlight
gaps in the government’s evidence with respeétamilton’s involvement in the conspiracies.

See, e.g., Trial Tr. 39-43.

In light of Yu’s performance at trial, Halon has failed to provéhat defense counsel
undertook a deficient pretrial invegtion. The trial transcripeflects Yu’'s understanding of
the strengths and weaknesses efghvernment’s case, an undangling that demonstrates the
adequacy of Yu’s pretrial investigation. Oragain, petitioner has failed to satisfy the first

prong of Strickland.

33



C. Hamilton’s Decision Not to Testify

In addition, Hamilton argues that he was dega of the effective assistance of counsel
when Yu “failed to call Defendaiats a witness in his own rightDkt. #1, at 4. This claim has
no merit.

The Second Circuit has recognized that ‘hneden of ensuring that the defendant is
informed of the naturand existence of the right to tegtiests upon defense counsel.” Brown v.
Artuz, 124 F.3d 73, 79 (2d Cir. 1997). Accordindiany claim by the defendant that defense
counsel has not discharged tresponsibility—either by failing to inform the defendant of the
right to testify or by overriding thdefendant’s desire to testifymust satisfy the two-prong test
established in Strickland . . . for assagsivhether counsel has rendered constitutionally
ineffective assistance.”_ldinternal citation omitted).

Here, Hamilton’s insistence that “Yu refals® allow Defendant to testify,” id., is
directly contradicted by the record. Dagia side bar conference on January 26, 2007, the
following exchange occurred betwethe court, Yu, and Hamilton:

THE COURT: | gather that you spokath Mr. Hamilton whether or not

he wishes to take the stand?

MR. YU: Yes. | had an opportunitp speak to him downstairs and |
did speak to him and westiussed my client’s thought
about testifying in this matteind after our conversation
my client informed me that he longer wishes to testify in
this case and | came up imdiately to tell your Honor.

THE COURT: Mr. Hamilton, | knowhat you have gone over this many,
many times in the last weeks and months. As you
understand you have a right to testify if you wish to do so.
Obviously no one can force youtstify and | will tell the
jury that they cannot hold & against you. | know that you

advise of counsel [sic]. Ultimately, the decision is yours.
Am | correct that you did not wish to testify?
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THE DEFENDANT: Yes, Ma’am.
Trial Tr. 1012-13. Contrary to Hamilton’s claimathYu impeded Defendant’s right to testify at
trial,” Dkt. #1, at 1, the trial transcript refledtsat it was petitioner whahose not to testify after
extended conversations with Yu about thigtter. Accordingly, Hamilton has failed to
demonstrate that Yu performed deficiently widlspect to petitiones’right to testify.
D. Admission of Address Book Belongig to Drug Courier Michelle Diamond

Finally, Hamilton maintains that Yu “was ineffective for failing to object to the
introduction of Michelle Diamond’s diarij[as evidence at trial [baase] [ijntroducing the diary
at trial violated Defendant’s righ confront accusers and crassamine witnesses.” Id. at 5.
Petitioner also argues that Yu was ineffectivef&ding to raise this ission appeal. Id. This
claim is devoid of merit.

The Confrontation Clause provides thatri[all criminal prosecutions, the accused shall
enjoy the right . . . to be confronted with thengsses against him.” U.S. Const. amend. VI. “In

Crawford v. Washington, 541 U.S. 36 (2004), $uwreme Court held that the Confrontation

Clause prohibits the admission of out-of-cdtestimonial’ statements against a criminal
defendant, unless the declarant is unavailafdetide defendant had a prior opportunity to cross-

examine the declarant.”_United States v. Williams, 506 F.3d 151, 155-56 (2d Cir. 2007). In

accordance with Crawford, the Second Circuitéraphasized that “the right to confrontation
only extends to testimonial statements, or, pffi¢dintly, the Confrontation Clause simply has

no application to nontestimonial statementS&e United States v. Feliz, 467 F.3d 227, 231 (2d

Cir. 2006). Although the Supreme@t did not set forth a compretsve definition of the term
“testimonial” in Crawford, it provided example$ what falls within the “core class” of

“testimonial statements”:

3 It appears that Hamilton objects to the admission of Diamond’s address book rather than diaryal $ee334i.
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ex parte in-court testimony or its functideguivalent—that is, material such as
affidavits, custodial examinations, pri@stimony that the defendant was unable

to cross-examine, or similar pretrial statements that declarants would reasonably
expect to be used prosgarially; extrajudicial staments . . . contained in
formalized testimonial materials, suah affidavits, depositions, prior testimony,

or confessions; [and] statements thare made under circumstances which

would lead an objective wigss reasonably to believeaththe statement would be
available for use at a later trial.

541 U.S. at 51-52 (first alteration in originéinternal citations and quotations omitted).
Here, the entries in Diamond’s address boaaftmone of the hallmarks of testimonial

statements identified in Crawford,” Williams06 F.3d at 156-57. The evidence at trial

established that Diamond wasliaig courier in the cocaine-related conspiracies for which
Hamilton was ultimately convicted. Seengeally Trial Tr. 328-47. Diamond’s address book
was seized during her arrest, at 334, and contained a ndi€all Chucky, leave Friday
afternoon, 3:00 to 7:00 pm,” id. at 335. Thieleess book also included a phone number entry of
(876) 869-7867 for “Chucky Short Man.” Id.286. This number matched the business phone
number listed for Hamilton on a non-immigrant végaplication. _Id. at 336-37. The entries in
Diamond’s address book bear no resemblance deciarant’s knowing r@g®nses to structured
guestioning in an investigative environment oaioourtroom setting where the declarant would
reasonably expect that his or her responses might be used injdigicral procedings.” United
States v. Saget, 377 F.3d 223, 228 (2d Cir. 2004). Accordingly, the court concludes that they
were not “testimonial”’ statements within the meaning of Crawford.

Because Hamilton did not have the right émftont Diamond about the statements in her
address book, Yu did not perform deficiently wiéspect to the admission of this item into
evidence.

[ll. CONCLUSION

The petition for a writ of habeas corpuslenied. Because Hamilton has failed to make a
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“substantial showing of the denial a constitutional right,” 28.S.C. § 2253(c)(2), the court

declines to issue a certidte of appealability. The Clerk Gourt is directed to enter judgment

accordingly.
SO ORDERED.
/sl
Alyne R. Ross
UnitedState<District Judge
Dated: August 12, 2013

Brooklyn, New York
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