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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MOHAMED MUSA and ALI ELMARDI,
individually and on behalf of all other persons
similarly situated who were employed by
SUPERSHUTTLEINTERNATIONAL, INC., :
SUPERSHUTTLEFRANCHISE CORPORATION;;
VEOLIA TRANSPORTATION SERVICES, INC. :
and $HHUTTLE ASSOCIATES LLC, all d/b/a
SuperShuttle, and any other corporate entities
affiliated with, controlled by, or controlling same :
: MEMORANDUM AND ORDER
Plaintiffs, : 12€V-2418(DLI) (RLM)

-against
SUPERSHUTTLE INTERNATIONAL, INC.
SUPERSHUTTLE FRANCHISE CORPORATION,
VEOLIA TRANSPORTATIONSERVICES, INC,, :
and SHUTTLE ASSOCIATES, all d/b/a ;
SUPERSHUTTLE, and any other corporate entities :
affiliated with, controlled by, or controlling same, :

Defendants.

DORA L. IRIZARRY, U.S. District Judge:

Plaintiffs Mohamed Musa (“Musa”) and Ali ElImardi (“Elmartiitogether with Musa, the
“Plaintiffs”) bring this action (the “Musa Action”), individually and on behalf of all other
persons similarly situatedgainstSuperShuttle Associates Super®uttle” or “Defendant”j for
damages arising fromlleged violations of the Fair Labor Standards Act (“FLSA”) and the New
York Labor Law (“NYLL”"). Specifically,Plaintiffs contendhat SuperShuttldnas misclassified
the Plainiffs, and all those similarly situated, as independent contractors instead afyeew!

and as a result they are entitled oter alia, recovery of unpaid wagesSuper®uttle moves to

! Plaintiffs’ claims agaist the other Defendants, Supeausle International Inc., SupenSttle
Franchise Corporation, and Veolia Transportation Services, Inc., were vdjudismissed on
July 17, 2012.
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dismiss all of the claims asserted against it pursuant to R2{eX6) and12(b)(7)of the Federal
Rules of Civil Procedure. However, Defendant’s reliance on Rule 12(b)(6) is oedptes
Defendant actually moves to dismiss the Complaint on the ground that Plaiciaifs’s are
time-barred, which is an affirmative defense and not a Rule 12(b)(6) ground. (Docket Entry No.
17) Plaintiff opposes. For the reasons set forth be®wper®uttleé s motion is granted in part

and denied in part.

BACKGROUND

Except as notedtherwise the following facts are taken fronthe PlaintiffS complaint
andare assumettue for the purposes of this motioefendant Supetfuttleis a New York
Corporation thaprovides airport transportation services. (Compl. 1 10, 23, Docket Entry No.
1) Plaintiffs and the putative ass memberaere hired by Supefittle as drivers to pick up
customers at airpa@t hotels, and residences gndvide shuttle transportatiorfld. 1 23) Musa
workedas a driver from approximately May 2004 through June 2010, and Elmarkizchas a
driver from appoximately September 2006 through December 2Q14. 11 6, 7) The parties
clarify in their briefs that Musa and Elmardi both entered into franchise ragnége with
SuperShuttle. (Def.’s Mem. of Law in Supp. of their Mot. to Dismiss Pursuant to FEd.. FR.
12(b)(6) & (7) (“Def.’s Mem.”) at 1, Docket Entry No. 17; Pls.” Mem. of LawOpp. To Defs.’
Mot. to Dismiss (Pls.” Mem.) at 1, Docket Entry No. 2&danchiseedoth couldoperate their
own vans as driverand subcontract with relief drivergDef.’s Mem. at 1see alsd?l.’'s Mem.
1-2.)

Super®uttle exercised control over the means by wiihadrivers performed their jobs.
(Compl. § 26 For example, Plaintiffs were not permitted to refuse 4pip& of customers oot
schedule piclups and droffs according to the drivers’ own schedulesd. §| 27) Instead,

Plaintiffs were required to piedp and dropff customers in accordance wiBuper®uttle’s
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reservation and dispatch systenid. (f 27) Plaintiffsalso wee requiredo wear SuperShuttle
uniforms anduse vans that wengainted a specific shade of blue, displayed the SuperShuttle
trademark, had a specific passenger capacity, and had the required dgeoi@tions, signage,
and other interior specifications.Id( T 28 31) Plaintiffs were required to pay numerous
operating costs out of their earned wages, including a weekly “frandieisea weekly shuttle
van lease fee, and payments for liability insurandée. 1(32) Plaintiffs allege that, basead ¢he

type of services that Plaintiffs provided and the level of control that Defendantedsse
SuperShuttleimproperly classified the Plaintiffs as independent contract@ther than
employees. I¢. 1 33, 34.)

On December 2, 200@n action was brougin this Qurt by fifteen current and former
SuperShuttle “independent contractoegjainst the same diendants initially named in this
action (the “Reid Action”). Reid v. SuperShuttle Iht Inc., 08cv-4854 (G)(VVP). The
Plaintiffs in the instant &tion were putative class members in ReadAction. (Pls.’Mem. at 2)
On January 5, 2012, the parties to RedAction reached a settlement agreemiadt at 3), and
on February 8, 2012, class certification was gran(édl at 1Q) On April 20, 2012,Musa and
Elmardi, along with over one hundred other class members iRaltkAction, opted out of the
settlement.(Id. at 4 11.)

Thereafter, o May 15, 2012, Plaintif6 commenced this action agair&iperShuttleand
assertedclaims for: (1) failure to pay minimum wages under the FLSR) failure to pay
minimum wages and wages for all hours worked in violatbthe NYLL ; (3) failure to pay
overtime pursuant to the NYLL(4) improper deductions under the NYL(5) and improper
charges undethe FLSA. (Compl. 11 4479) SuperShuttlenoves to dismis®laintiffs claims

against itpursuant toRules 12(b)(6) and 12(b)(7)of the Federal Rules of Civil Procedure,



claiming that some of Plaintiffs’ claims are tirbarred and that Plaintiffs failetb join

necessary parties under Rule 1Bef(’s Mem.at 1)

DISCUSSION

Legal Standard

Rule 12(b)(7) provides that an action may be dismissed for failure to join ngcessar
parties as defined under Rule 19. Fed. R. Civ. P. 13(bJThe Second Circuit has set forth a
two-step test for determining whether the court must dismiss an action for failure tanjoin
indispensable party."DePasquale v. DePasqual2013 WL 789209 (E.D.N.Y. Mar. 1, 2013)
reconsideration denied2013 WL 4010214 (E.D.N.Y. Aug. 5, 201@jting Viacom Intl, Inc. v.
Kearney 212 F.3d 721, 724 (2d Cir. 2000)). First, the comustdetermine whether a party is
necessary under Rule 19(a), which provides, in relevant part, that a party moisedef] “in
tha person’s absence, the court cannot accord complete relief among existiag."pad.
(citing Fed. R. Civ. P. 19(a)). Second, if a necessary party cannot be joined, the comighe
determinewhether the party’s absence warrants dismissal pursod®tle 19(b) because the

partyalsois indispensableld. (citing Viacom Intl, Inc. v. Kearney212 F.3d at 725).

Il. Analysis

a. Plaintiff s Class Claims Did Not Toll During theReid Action

Defendant claims that any FLSA claims accruing prior to three years befere th
commencement of this acticend any NYLL claims accruing prior to six years before the
commencement of this acti@me barred by the applicable statgélimitation. (Def.’sMem. at
17.) In regponse, Plaintiffs argue that, pursuant to the Supreme Court’'s decisfondrican

Pipe and Construction Co. v. Utad14 U.S. 538 (1974)heir claims are not timbarred



because the statutes of limitatiarere tolled during the pendey of theReid Action. (PIs.’
Mem. at 8)

A two-year statute of limitations applies under the FLSA except in the case of a willful
violation, which has a thregear statute of limitations. 29 U.S.C. § 255(a). For the purposes of
this motion, Befendant assumes that the thyear limitation applies. (Def.’'s Mem. at .}7
Under the statute of limitations applicable to the NYLL, plaintiffs megover damages going
back six years, regardless of whether the violation is willful or. nGuadalupe v. TriState
Employment, Mgmt. & Consulting, In2013 WL 4547242 (E.D.N.Y. Aug. 28, 201@)ting
N.Y. Lab. Law 8§ 663(3)).

Under the rule announced American Pipe and Construction Co. v. Utahstatute of
limitations may be tolled by the commencement of a class action suit as to all assertedssmembe
of the class. 414 U.S. at 554. The plaintiffs iAmerican Pipeoriginally broughta timely
putative classaction antitrust suitbut class actiorstatus was deniely the district court for
failure to satisfy the prerequisite of “numerositylt. at 54043. Soon thereafter, members of
the putative class moved to intervene as named plaintlffs.at 54344. The district court
denied the motion to intervene on the basis that the applicable statute of limitations.hit r
at 544. On appeal, the Ninth Circuit reversed. The Supreme Court affirmbiththeCircuit
Court’s ruling, holding thatthe commencement of a class action suspendspiplecable statute
of limitations as to all asserted members of the class who would have beenhzaitibe suit
been permitted to continue as a class actida.’at 554. The Supreme Court has sieggended
the American Pipdolling rule to those puigrted class membevegho file individual actionsafter
class action status is denjedther than seek to intervene in the original actiGrown, Cork &

Seal Co., Inc. v. Parked62 U.S. 345, 350-51 (1983).



“T he theoretical basis on whi&kmerican Pipeests is the notion that class members are
treatedas parties to the class actiamtil and unless they received notice thereof and chose not
to continue.” In re WorldCom Sec. Litig496 F.3d 245, 255 (2d Cir. 200(@uotingAmerican
Pipe and Construction Co. v. Uta#Al4 U.S. at 551). Thus, the limitations period does not run
against members of the asserted class until they cease to be membersla$g, eitheupon
denial of class certificatigrGiovanniello v. ALM Media, LLC2013 WL 4016567 (2€ir. Aug.

8, 2013), or when they opt outln re WorldCom Sec. Litig496 F.3d aR55 (finding that the
tolling rule applies to those members opuatativeclass who file individual suits before class
certification is resolvedsee alscEisen v. Carlile & Jacquelin 417 U.S. 176, n.13 (1974).

Defendant argues th&merican Pipedoes not permit tolling of claims ia subsequent
class actionas opposed tmdividual actiors by putative class members. (Def.’s Mem..atl6
Korwek v. Huntthe Second Circuit held th&the tolling doctrine enunciated fmerican Pipe
does not apply to permit a plaintiff to file a subsequent class action followingiratidef
determination of the inappropriateness of class certificati®a7 F.2d 874, 879 (2d Cir. 1987).

In this casehowever there has not been a “definitive determination of the inappropriateness of
class certification.” To the contraryhe purported class was certified in RReid Action. Thus,
Korwekdoes not specifically foreclosenor does it specifically allow tolling of the Plaintiffs’
claimsduring the pendency of theidAction.

Consideringthe relevant policy considerations, the Cotwhcludesthat the American

2The Korwekplaintiffs had been members of the putative class in a previously fileslazttion.
Korwek v. Hunt,827 F.2d at 8756. Upon a motion to certify the classheé district court
drastically narrowed the scope of the class, thereby excludirtgotiveek plaintiffs. 1d. at 876.
The Korwekplaintiffs then filed a new class action requesting certification of a classiadl in
scope to the broad request rejected in the original #alit.The Korwek Court refused to apply
American Pipedolling under those circumstances, but the court expressly declined tordhewe
guestion of “whether the filing of a potentially proper subclass would béeetit tolling under
American Pip€ Id. at 879.



Pipetolling rule shouldnot apply to the present class astioFirst,through the rule announced
in American Pipend expanded b@rown, Cork & Seal;[tlhe Supreme Court sought to prevent
a ‘needless multiplicity of actions’ which might result if putative class memberseguired to
file separate actions to thge against the possibility of the class action failingdwrence v.
Phillip Morris Companies, In¢.1999 WL 51845, at *3 (citin@€rown, Cork & Seal Co., Inc. v.
Parker, 462 U.S. at 391 see alsoTrief v. Dun & Bradstreet Corp.144 F.R.D. 193, 203
(S.D.N.Y. 1992) (finding that “[t]he American Pipe&olling rule allows putative class members
to wait on the sidelines, rather than forcing them to congest the courts witisidelg filed suits
designed solely to guarantee that such plaintiff's clairasnat arbitrarily precluded by the
running of a statute of limitations). Here, the individual claims of the putative clasberse
who opted out of th&eid Action may havebeentolled during the pendency &eid andit may
still be possible for many members of the class to bring individual claims agairesS8utile.
Thus, declining to extend themerican Piperule to the present circumstances will tloteaten
the policy consideration motivating the tolling rule

Moreover, this case presents the potential for abudeeLawrence v. Phillip Morris
Companies, In¢.1999 WL 51845, at *3 (E.D.N.Y. Jan. 9, 199@pserving that Korwek and
cases like it reflect a concern about possible abuse dArttexican Pipeule.”) In particulay
courts have expresd concern thamembers of gutative class may abuse tAenerican Pipe
rule by: 1) attempting to reargue the issue of class certification after it hagldr@ed by filing
new but repetitive complaintg]. (citing Korwek v. Hunt827 F.2d at 879); and 2) attempting to
“piggyback one class action onto another and thus toll the statute of limitations tediefinid.
(citing Korwek v. Hunt827 F.2d at 878 Here, here is no threat of thiermer type of abuse,

since the class was ceréifl in theReid Action. However, there remains tipotential for a



subset of the putative class members inNlusa Action to break off and file yet a third class
actionsuitagainst SuperShuttle. To allow tolling under these circumstances would imthier fu
iterations of class actions suits for any subset of putative plaintiffstidissh with the
settlement offered, thereby tolling the statute of limitations indefinitely. Thusctnsistent
with, although not dictated by Korwek that tolling shald not be permitted under the
circumstances presentedthis case.

Accordingly, the Court finds that the applioie statutes of limitatiorwerenot tolled on
Plaintiffs’ class claimsas a result othe Reid Action. Therefore,Plaintiffs’ FLSA claims
aacruing before May 15, 2009 and Plaintiffs’ NYLL claims accruing before May 15, 2686
dismissed as timbarred.

b. Plaintiffs Must Amend the Complaint to Clarify the Putative Class

Defendant argues that Plaintiffisomplaintshould be dismissed because #tiffs have
failed to join all necessary parties. (Def.’'s Mah56.) Specifically, Defendant claims thail
individuals or entiies that entered intoa franchise agreemenwith SuperShuttle (the
“Franchisees”mustbe joined as Defendantsld{ According to SuperShuttléhe Franchises
presence is necessary to afford complete relief todangrs who are part of the putative class
and were employed by the Franchisttgsugh a subcontracfld.) In responseRlaintiffsdo not
specificallyobjectto Defendant’s joinder analysisnsitead Plaintiffs assert that this actiothoes
not seek relief for drivers who were not also Franchisees. (Pls.” Menb.atPlaintiffs have
offeredto amend the complaint tarify the clasglefinition. (Pls: Mem. at 5)

Since tle parties’ dispute turns on whethiie putative clasgncludes norFranchisee
drivers Plaintiffs are directed to amend their complaint to clarifyst@pe of theutative class
within thirty (30) days of the date of this Ordekccordingly, Defendant’®ule 12(b)(7) motion

is denied witlout prejudicdo renew after Plaintiffs have amended treplaint.
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CONCLUSION
For the reasons stated abo@iperShuttles motion to dismiss igranted in part and
denied in part Plaintiffs’ FLSA claims accruing before May 15, 2009 and Plaintiffs’ NYLL
claims accruing before May 15, 2006 are dismissed asliammed. Defendant’s Rule2(b)(7)
motion is denied witbut prejudiceo renew after Plaintiffs have amended tlwr@laint.
Plaintiffs are directed to amend their complaint to clarify thegeoof the putative class

by October 30, 2013.

SO ORDERED.

Dated Brooklyn, New York
September 32013
/sl
DORA L. IRIZARRY
United States District Judg




