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APPEARANCES

RIVKIN RADLER, LLP
926 Rexcorp Plaza
Uniondale, NY 11556
By: Max S. Gershenoff
Attorney for Plaintiffs

GARY TSIRELMAN, P.C.
65 Jay Street, 3rd Floor
Brooklyn, NY 11201
By:  Nicholas P. Bowers
Gary Tsirelman
Attorneys for Defendants
JOHNGLEESON, United States District Judge:
In this civil action,Plaintiffs Government Employees Insurance Co., GEICO
Indemnity Co., GEICO General Insurance Company, and GEICO Casualiyolectively
referred to here by the singular “GEICO”) seekecover before trebling, over $2 million in

damages arising fromts payment of Defendants’ allegedly fraudulbiliis for no-fault

insurance benefitsGEICO also seeka declaration that is not obligated to pay almo$8
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million dollarsin what GEICQallegesare“pending fraudulent” ndault bills for psychological
servics. Complf11, 2., ECF No. 1GEICO assertslaims againsbefendants Five Boro
Psychological Services, P.C., All Boro Psychological Services, P.C., FieeFBgchological
and Liensed MasteBocial Work Serviced.L.L.C.(the “P.C. Defendants”gnd Vladimir
Grinberd andJohn R. Braun, Ph.D, (the “Management Defendafts”).

GEICO'’s claims fall into three categorie%) éfforts to recoup money from past
no<ault bills that GEICO paid in full; (2gfforts to recoup money from past fast bills that
GEICO partially paid; (3) a declaration that unpaidfawak bills —many of which are the
subject of pnding state court litigation need not be paid at &ll.

On September 7, 2012, the P.C. Defendants and John R. Braun (the “Moving
Defendants” or “Defendantsthoved pursuant to the Federal Arbitration Act, 9 U.S.C. 8 1 and
N.Y. Ins. Law 8 5106(b) for an order compelling arbitration of the first twagocsites of
claims? Defs.” Mem. of Law in Support dflot. to Compel Arbitratior2-6, 7-8, Sept. 7, 2012,
ECF No. 35. As for the third category, Defendants first ask the Court to abstairefalwirg
GEICO’sdeclaratory judgmerdctionwith respect to tinpaid claims thadre already being
adjudicated in other forunisid. at 8. In the alternative, they move to compel arbitration of
GEICO'’s claim for declaratory religfith respect to all other pending claimsl. Plaintiffs

oppose the motion. Pls.” Mem. of Law in Opp’n to Mot. to Compel, Oct. 5, 2012, ECF No. 45.

1 Defendant Grinberg ia licensed social worker who “emavns”and “manage[s]the PC Defendants, and
“is one of the architects and engineers of the Defendants’uientdscheme.” Compl. T 3(iii).

Defendant Braun is a licensed psychologikb “purports to ownthe remaining Moving Defendants,
which are professional corporat®or professional limited liability corporations through which these seraice
provided. Combp 1 3(ii),

3 This is one of a series of like cases recently filed in this Dist8ee e.g Allstate Ins. Co. v. Lyon843
F.Supp.2d 358 (E.D.N.Y. 2012AlIstate Ins. Co. v. KhaimoWo. 11 Civ 2391, 2012 WL 664771 (E.D.N.Y. Feb
29, 2012)Liberty Mut. Ins. Co. v. Excel Imaging, P,879 F.Supp.2d 243 (2018pv't Emp. Ins. Co. v. Grand
Med. Supply, In¢ 11 Civ 5339, 2012 WL 2577577 (E.D.N.Y. July2012).

4 On September 28, 201RefendaniGrinberg moved to vacathe entry of default, a motion | referred to
Magistrate Judge Vera Scanlo@n February 25, 2013 | adopted Magistriidge Scanlon’s recommendatibat
entry of default be vacatehd,on January 30, 2013, Grinberg filed an answer to the Complanirtberg has
moved to join in the motion to compel arbitratiocBeeMot. to Join in Mot. to Compel, Jan 11, 2013, ECF No. 72.
Considering the procedural posture of this cas®that the allegations agaiatinbergare similar to Moving
Defendant Brauythis request is granted.



Oral argument on the motion was heard on December 3, 2012. For the reasons
set forth belowDefendantsmotion isdeniedin part and granted in parEirst, for thereasons
discussed in my prior decision Alistatelnsurance Company v. Lyar&43 F.Supp.2d 358
(E.D.N.Y. 2012) GEICO'saffirmative claims to recover Afault benefits that they already paid
in reliance on Defendants’ fraudulent billing do not fall within the scope of N.Y. ing.8.
5106(b) and, accordinglidefendantdiave no right to compel arbitratioof disputes over those
claims Second, abstention is inappropriate with respect to GEID&aratory Judgment
claim. Defendantsmotionto compel arbitration dGBEICO’sdisputes about pending and
unpaid claims, which are currently the subject of hundreds of pending lawsuits brougt by t
Defendants in various state courssgenied becaugbe Defendants have waived their right to
arbitrak by electing to litigate those disputes to trank of fruition in trosecourts. Third,
Defendants’ motion to compel arbitration is granted with respect to the portion of the
declaratory judgment claim relatingpending or unpaid claintbatare not currently being
litigated in state coulunlessthe Defendants choose to litigate those claims in state court or in
this case).

BACKGROUND
A. GEICO’sAllegations

On May 15, 2012, GEICO brougsitxteen causes of actiagainst the
Defendants.Six of themallegeviolations of theRacketeer Influenceand Corrupt
Organizations Ac{‘RICQO”). Specifically, GEICOalleges that ipaid at least $729,000
(purportedlyfor psychological services) pursuant to fraudulent Billsmitted by “Five Boro,
P.C.,” $1,249,000 pursuant to fraudulent tsllbomitted by “All Boro,”and $147,000 pursuant
to fraudulent bills submitted by “Five Boro, PLLCSee idf]{ 113, 120, 147, 154, 181, 188.
Six causes of action allegemmon law fraud and aiding and abetting fraud,thnee causes of

action allegaunjust enrichmentd. {1 130, 137, 171, 198, 20%&inally, GEICO seeks a



declaratoryjudgment pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 and § 2202,
thatDefendants “have no right to receive payment for@eryding bills submitted to GEICO.”
Id.  103. The complaint annexes exhibits that “summarize, in part, the fraudulenesharg
identified to date that Defendants have submitted, or caused to be submitted, to"GELGO.
5. Thisexhibit listsapproximatelyl5,350 individual claims submitted between April 2004 and
May 2011. SeekEx. 24, ECF No. 1.
B. The Alleged Fraudulent Scheme

The factual allegations set forth herein, which are assumed true for purposes of
this motion,are drawn from the wefpleaded allegations ithe Complaint and its incorporated
exhibits At the core of its complaint are allegations th&GO paid monies to the Defendants
in reliance on billshe Defendantsubmitted for reimbursement, whiclE@ O later discovered
werefraudulent. GEICOalleges that the Defendants engaged in a “complex fraudulent
scheme” to inflate chargegtovideuseless or unnecessary serviodgain access to sured
persons through kickbacks, and provide services through fraudulent, pre-determined protocols.
Seead. 11 29-76 Defendants “systematically . . . concealed their fraud,” going to “greah&engt
to accomplish this concealment,” thereby “induc[ing] GEICO to promptly pafrdneulent
charges for the fraudulent psychological servicek,f 91. GEICO “did nd discover and
could not reasonably have discovetealt its damages were attributable to fraud until shortly
before it filed” the instant Complaintd. § 100.

Defendants obtained access to persons who claim to have been injured in
automobile accidda “though the payment of kickbacks . . . to healthcare clinics located
throughout the New York areald. 1 31. In exchange for kickbacks, these clinics referred
insured persons to the Defendants for psychological treatment, and, in turn, the Btefenda
submitted fraudulent bills for medically and psychologically unnecessargeserid. 1 1, 2,

28, 65, 75, 105. Since the payment of kickbacks for patient referrals is “prohibiiateby,



alia, the New York Education Law, 8 N.Y.C.R.R. § 29.1 and 29°k®, 26, GECO alleges
that Defendants are in violation of these regulations and, therefore, theinbgdlepresent that
thePC Defendants are lawfully licensed and eligible to bill and colleeE&idt Benefits, when
in fact they are nct Id. 192

Moreover, the bills were fraudulent insofar as the services provided did not
involve “any independent assessment of any Insured’s discrete sympithris43. Each
insured was “subjected to a virtually identical series of unnecessary psychbsagvices . . .
pursuant to a fraudulent, pre-determined protocol” designed to maximize billchds38 see
also 1144, 53, 65. Defendants inflated the amount of time spent on the services solely to
maximize billing id. 1 46,“use[d] boilerplate langage from pre-existing reportsd. { 50, and
then “sign[ed] the reports . without reviewing them,id. { 5Q As a result, the Defendants
made “phony” diagnoses of serious psychological ailments “regardlg¢dsegbatients’]
individual circumstances,” and despite that fact that “virtually every claim [at issue] . . .
involve[d] .. .. trivial fender benders. Id. 1 54, 58. The Defendants billed for diagnostic
interview examinations “either not performed at all, or . . . not meant to haveaefjtlior the
Insureds,’id. § 69, and then charged GEICO for psychotherapy sessions that “materially
misrepreseiied and exaggerated the level of services providedd. f 76. Since the services
were provided as a result of a kickback arrangemhbatbiiiswere fraudulent for the additional
reason that they were provided by persons not “lawfully licensed” even ifrtheesebilled
were actually providedid. |1 124, 158, 192.

C. New York State NBault Law

° 8 N.Y.C.R.R. § 29.1 lists unprofessional condunctthe practice of any profession licensed, certified or

registered pursuant ftle VIII of the Education Law which includesinter alia, “directly or indirectly offering,
giving, soliciting, or receiving or agreeing to receive, any fee or athesideration to or from a third party for the
referral of a patient or client or in connection with the performance of professervices.ld. 8 29.1(b)(3).
Moreover, § 29.12 includes “special provisions for the profession of pgyh” and incorporates the conduct
prohibited by §§ 29.1 and 29.2.



In 1973, the New York State Legislature enacted the Comprehensive Automobile
Insurance Reparations AsgeN.Y. Ins. Law 88 5101 through 5109, “to create a simple,
efficient system that would provide prompt compensation to accident victiatate Farm
Mut. Auto. Ins. Co. v. Malle]&872 F.3d 500, 502 (2d Cir. 2004)he“primary aims” ofthis
law were“to ensure prompt compensation for losses incurred by accident victims without
regard to fault or negligence, to reduce the burden on the courts[,] and to provide slibstantia
premiumsavings to New York motorists.Matter of Med Soc’y of State of N.Y. v. Seri®0
N.Y.2d 854, 860 (2003).

The Superintendent of Insuranm@mulgated regulations implementing the-No
Fault Law, curreny codified in 11 N.Y.C.R.R. part 65. These regulations requiraal-
insurers to reimburse patierits “first party benefits"up to $50,000 in Personal Injury
Protection Benefits withoudroving fault on the part of the other drivéFEirst party benefits”
are “paymentsa reimburse a person for basic economic loss on account of personal injury
arising out of the use or operation of a motor vehich.Y. Ins. Law§ 5102().® An insured
person has the right assignany claimto nofault benefits to hisealthcare proder, who in
turn, may submit requests for payment directly to insurance compa8assll N.Y.C.R.R. §
65-3.1Xa). Theprovider may then seek to recoup no-fault benefits directly from the insurance
company.

An importantfeature of New York’s ndault landscape is the requirement that
insurerspay or deny a claim within 30 days of receipt of the proof of clébeed. § 65-3.8.
Insurers are permitted tadntest illfounded, illegitimate and fraudulent clairhbut theymust
do so Within a strict, shorteashed contestable period and process designed to avoid prejudice
and redtape dilatory practices.See Presbyterian Hosp. v. Md. C&®., 90 N.Y.2d 274, 285

(1997). Any defensenotraised in a timely denial with 30 days of receipt of a clairs

6 “Basic economic loss” includes “[a]ll necessary expenses incurred” for meaidaither professional

health services. N.Y. Ins. Law § 5102(a)(1).



precluded Id. at 283;see alsd-air Price Med.Supply Corp. v. Travelers Indem. A®. N.Y.3d
556, 565-66 (2008).

Section 5106 of Aicle 510f New York Insurance Law provides that claimants
areentitled “Fair Claims Settlement” to “assure claimants of expeditious compentattbeir
injuries through prompt payment of first-party benefits without regard to fault ahduwi
expense to them.New York Hosp. Med. Ctr. of Queens v. MVAIZ A.D.3d 429, 430 (2d
Dep’t 2004) (internal quotation marks omitted). Subsection (a) of the § 5106 lays out a
procedure for the promplayment of firs{party benefits and provides:

Payments of first party benefits and additional first party benefits
shall be made as theds is incurred. Such benefits are overdue if not
paid within thirty days after the claimant supplies proof of the fact
and amount of loss sustained. If proof is not supplied as to the entire
claim, the amount which is supported by proof is overdue if not paid
within thirty days after such proof is supplied. All overdue payments
shall bear interest at the rate of two percent per mdhthvalid

claim or portion was overdue, the claimant shall also be entitled to
recover his attorney’s reasonable fiee,services necessarily

performed in connection with securing payment of the overdue claim,
subject to limitations promulgated by the superintendent in
regulations.

N.Y. Ins. Law8 5106(a).

N.Y. Insurance Law § 5106(loescribes the manner by which claimants can
resolve disputeselated to the making of first party benefitBhis provision, whiclvests
insured persons (or theassignegdswith the exclusiveptionto arbitrate certain disputes,
provides:

Every insurer shall provide a claimant with theiop of submitting

any dispute involving the insurer’s liability to pay first party

benefits, or additional first party benefits, the amount thereof or any
other matter which may arise pursuant to subsection (a) of this
section to arbitration pursuant to simplified procedures to be
promulgated or approved by the superintendent.

Id. 8 5106(b). A claimant is not obliged to elect arbitratiand may, instead, elect to litigate a

dispute. However, whem claimant exercisghe right to arbitrategrbitration is compulsory.



See, e.gMatter of Furstenberg v. Allstate Ins. Ga19 N.Y.2d 757, 758 (1980) (stating tlaat
insurer “was obliged under the statute to accept the arbitral forum for theti@s of the claim
against it”).
DISCUSSION

As mentioned above, GEICO'’s claims fall into three categorigsaf{irmative
claimsto recoup money from past radlt bills that GEICO paid in fulin reliance on
Defendantsallegedfraud; (2)efforts to recoup money from past falt bills that GEICO
patially paidin reliance on Defendants’ frauand(3) a declaration that unpdaills — many of
which are the subject oepding state court litigation need not be paid at all.

A. The Motion to Compel Arbitration of GEICO'’s Claims for Damages Based on Past
FraudulentBills

In Lyons 843 F.Supp.2d at 358, | considered whetheafinmative action by an
insurer to recover fraudulently-obtathinsuranceroceeds was encompassed within the scope
of the arbitration provision of &v York’sInsurance LawSection 5106(b)! analyzedhe
scope of subsection (b) and concluded that “[t]he scope of § 5196&(b)tration clause is. .
significantly narrower than defendants suggest: It is limited to disputegig®fram the
requirements of subsection (al.yons 843 F.Supp.2dt378. Subsection (a), in turn, is
concerned with ensuring the prompt payment of submitted claimsbsaimce companies
Construing the statute, | concluded that subsection (a) does not govern aniaéfismiaty an
insurer to recovemonies already timely paidSeeid. at 378-81 see also idat 379 (noting that,
since d'suit in fraud to recover payment timely made . . . does not arise pursuant to subsection
(a),” it is outside the scope of the arbitration provision).

Defendants concede that the holdingtyonsdoomstheir motion tocompel

arbitrationof GEICO'’s clains to recoup monies already paifieeDefs.” Mem. in Support of

7 | refrained from deciding all affirmative claims to recoup payments, even those not origgpati
fraudulent actswere also exempt from arbitratiohyons 843 F.Supp.2d at 379, n.10



Mot. to Compel at 2. Howeveheyurgemeto reexaminghe issue, contending thiayons

“did not address, or adhere to, the well-established canon of statutory interpretationasnow
the rule of last antecedentld. at 4. But nothing in the Defendantghalysis persuades me to
reconsidemy conclusion.| note thatwo of my colleagues, Judges Weinstein and Cogan, have
reached the same conclusion, and the latter explicitly rejected the “rule of last antéced
argument.Seeliberty Mut. Ins. Co. v. Excel Imaging, P,879 F.Supp.2d 243, 262-63 (2012);
Gov't Emp. Ins. Co. v. Grand Med. Supply,.Jdd Civ 5339, 2012 WL 2577577, at *6 n.1
(E.D.N.Y. July 4, 2012) Accordingly, | deny defendant’s motion to compel arbitration of
GEICO'’s action to recoup fraudulenthptained moniefrom paid nofault bills.

Defendants alsoontendthatLyonsshould not apply to GEICO'’s efforts to
recoup funds paid when GEICO omgrtially paidof a bill. SeeDefs.” Mot. to Compel
Arbitration at 7. In support of this argumedéefendants attacinepresentative examples of
litigation related to partially paid clainis|id. (referring toExhibitsC-1, C-2, and C-3, ECF No.
35). Theseexhibits provideexamples of claims which GEICO (the defendants in state court)
allegedlyreceved, for example, a bill for $1061.63 Hirhely paid only a portion of the claim —
$549.77.SeeEx. G1. GEICO does natirectly disputethatsome of the $2,100,008at it
seeks to recoup in the present actight have been paid with respectiitis that were not
paid in full. It argues, however, that this fact is irrelev@tauséts right to recover money
procured by fraudoesnot vary depending on whether the payment was parbdf paid in
part or a bill paid in full. SeeOral Arg. Tr. at 14:2115:4 (“[1]f we patrtially pay a bill in
reliance on the defendamfraudulent misrepresentation . or don’t pay another part of the bill
becausefor one reason or another it wasn't reimbursable, and we determined it wasn't
reimbursable . ... | don’t think that affects for purposes of this motion our right to sue and

recover for the money we did pay in reliance on a defendant’s fraud or fraudulenbart)issi



see also idat 13:25 — 14:1-7 (“There may be some in which we got a bill for $500, for example
... [and paid] the maximum permissible charge at a hundred djllars.

| agree withGEICO. As | held inLyons €forts to recoup money procured by
fraud are not disputes about the making of first party ben&gslyons 843 F.Supp.2d at 379.
Thisreasoning appliewhether the amousito be recovered arepart of a billthat wagaid in
full or part of a billthat waspaid in part. GEICO'’s affirmative claims to recover fault
benefits that were induced as a result of fraud are outside the scegetioh5106(b);
accordingly,Defendantsimotion to compel arbitration of GEICOt&aims fordamages is
denied withrespect to la claims seeking to recodpudulently-obtained monies.

B. The Pending Claims: Defendants’ Motion for an Order of Abstention or, in the
Alternative, an Order Compelling Arbitration @EICO’s Claim forDeclaratory Relief

GEICO seeks a judaigent pursuant to the Declaratory Judgment Act, 28 U.S.C. §
2201 and 2202ettlingits rights with respect to “more than $7,800,000 in pending fraudulent
billing submitted through thBC Defendants."Compl. T 2. Becifically, it seeks gudgment
declaringthat the PC Defendants “have no right to receive paymeanfgpending bills
submitted to GEICQ for the followingreasons:

e (i)..."because the psychological services that are billed though the
PC Defendats are not medically necessary or psychologically
necessary, and are performetbthe extent they are performed at-all
pursuant to pre-determined fraudulent protocols designed solely to
financially enrich the Defendatits

e (il)..."because, in manystances, the psychological services that are
billed through the PC Defendants are not provided in the first
instance;

e (iii) ... "“because the psychological services that are billed though the
PC Defendants are performedo the extent that they are performed at
all — pursuant to illegal kickback arrangements between the
Defendants and the referring clinits;

e (iv).. "becausehe billedfor services are performed by independent
contractors, rather than by the PC Defendants’ empldyees.

Compl.  103-107 (emphasis added)

10



1. Abstention

The Defendantfirst argue that that | should abstain fraehjudicating GEICO'’s
declaratory judgment clailmecause there are hundreds of lawsuits Defendants have
commenced in state court against GEICO seeking paymeutgaid no-fault benefitsMost
of those caseslefendants’ counsel represented at oral argument, “are already at an advanced
procedural stage. Some are nearing the time of frsmme are actually already the trial
calendar.” Oral Ag. Tr: 5:12-20. To the extent GEICO alleges that those claims are infected
by fraud, the argument continues, it has “a panoply of remedies irtgtatehatit] may avail
[itself] of.” Id. at 619-21. Accordingly, the Defendants conclude, GEICO should not be
permited to litigate its declaratory judgment actiarthis court, and | should abstain.

Defendantxontend that the advanced progress of many of the state court actions
weighs strongly in favor of this Court abstaining from adjudicating GEIC@ddpatoy
Judgment claimUnder what is known as tWilton/Brillhart abstention doctrine, district
courts possess significant discretion to dismiss or stay ctaierswhichthey have subject
matter jurisdiction where solely declaratory relief is soudfilton v. Seven Falls Cp515 U.S.
277, 288 (1995)Brillhart v. Excesdns. Co. of America316 U.S. 491 (1942) Since GEICO
seeks both declaratory relief and damagesWhien-Brillhart abstention doctrine does not
apply here.See State Farm Mut. Auto Ins. Co. v. James M. Liguori, M.D., B88.F.Supp.2d
221, 238 (E.D.N.Y. 2008).

However, undethe Colorado Riverabstention doctrinegs Colorado River
Water ConservatioDist. v. United States424 U.S. 800, 813 (1976),court may abstain fno
decidinga case that is part of parallel, duplicative litigationem@xceptional circumstances.”

First, | conclude that these actions aaaallel because tHederaldeclaratory judgment claim

8 Defendants contend that GEICO'’s frazldims can be better resolvedthe state courts than in this

action. But GEICO alleges a systematic, institutionalized fraudulent saesigaed to produce thousands of
individual fraudulent ndault claims. | reject the suggestion that such a defense is better raisedohretires
(potentially in conflicting ways) in every one of literaltyndreds of smalfiollar casepending in numerous
different state courts, rather than in a single case like this one.

11



involves substantially the same claims and the gaartées as the present actidhee Nat'l
Union Fire Ins. Co. v. Karpl08 F.3d 17, 22 (2d Cir. 1997).

A district court deciding whether to stay or dismiss a federal proceeding that is
parallel to one pending in a state court must consider six faotorder to decide whether
Colorado Riverabstention is appropriate

(1) whether the controversy involves a res over which one of the courts has
assumed jurisdiction; (2) whether the federal forum is less inconvenient than the
other for the parties; (3) ether staying or dismissing the federal action will

avoid piecemeal litigation; (4) the order in which the actions were filed, and
whether proceedings have advaneedre in one forum than in the other; (5)
whether federal law provides the rule of decisimmd (6) whether the state

procedures are aduate to protect the plaintéffederal rights.

Niagara Mohawk Power Corp. v. Hudson River-Black River Regulating, Bi&3 F.3d 84, 100
(2d Cir.2012) (internal quotations marks omitted).

These factors are not applied mechanically, but carefully balanced “with drebdieavily
weighted in favor of the exercise of jurisdictioMbses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp, 460 U.S. 1, 16 (1983).

This case provides a rather andry example of parallel litigation in state and
federal court.“[A] pending action in a state court does not bar proceedings involvisgrtiee
matter in a federal couttBurnett v. Physician’s Online, INQ9 F.3d 72, 76 (2d Cir. 1996).
This dispute does not involve a res over which the state court has agstistkction nor is
the federal forum inconvenienMoreover, exercising federplrisdiction is not likely to lead to
piecemeal litigation.

Even considring the advanced stage of some of the state court proceedimgs
light of the heavy weight of factors in favadrtbe exercise of jurisdictior | decline to invoke
the“extraordinary and narrow exception” to this Court’s duty to adjudicate a corgyover
properly before it.Moses H. Cone MeiirHosp, 460 U.Sat, 14 (internal quotation marks
omitted) Of course, as GEICO acknowledges, to the extent a state court enters judgment

respect to any of the claims at issue in this federal litigatia,daim would drop out of the

12



scope of the declaratory judgmgbarred byes judicata thereby obviating any concern about
inconsistent judgments. Oral Arg. Tr. at 15:15-19. Considatinpe factors- including that
that federal courts have a “virally unflagging obligation . .to exercise the jurisdiction given
them” even if this results in seemingly wasteful duplicative litigatibalecline to abstain.
Colorado River424 U.S. at 817.

2. TheMotion to CompeArbitration

“But even if the Court disagrees with abstention,” Defendants contend in the
alternative, “then we have arbitrationld. at 7:7-87 To the extent that GEICO seekspimve
that particularized unpaid claims or pending claims need not be paid because #re bills
fraudulent, New York law is clear thall.Y. Ins. Law§ 5106(b) vestslaimants with the right
to compel arbitration as to any dispute overghgmentof first party benefits.Claims that are
pending andinpaid fall within the scope of § 5106(IfeelLyons 843 F.Supp.2d at 380-81.
GEICO does not conteste arbitrability ofsuchclaims, but contendthat defendants have
waivedtheir right to arbitrate by virtue of the fact the Defendants are currentbtirtggin state
courtthe majority of claims currentlgt issue™® Pls.’ Mem. of Law atL7-18.

GEICO argues thdtilew York law, rather than the Federal Arbitration Act
(“FAA”) , goverrs the arbitrability of the pending clainb&cause a state statut@ot aprivately
negotiated contraet is the source of the right to arbitrateeed. at5-6, 14. In contrast,

Defendants contend that the FAA, not state law, governs the question of waiver blegause t

o All of the GEICO insurance contracts contain a provision along the linés ééltowing: “In the event

any person making a claim for first party benefits and the Company doreetegarding any matter relating to
the claim, such person shall have the option of submitting such disagretenarbitration pursuant to procedures
promulgated or approved by the Superintendéinsurance.”SeeDefs.” Mem. ofLaw at 3 (quoting GEICO
insurance policy).The parties agree that the GEICO insurance contracts are no broader or naanles th
statutory language of § 5106(bg. In any event, if an insurance company fails to offer an arbitration poavisi
thatis as at least as broad as the one mandated by statute, the statute supplefaitito N.Y. Ins. Law. 8§
5103(h) (any ndault policy “which does not contain provisions complying with tlureements of this article,
shall be construed as if such pigilons were embodied ther&in

10 GEICO submitted a Declaration from Joelle Roberts, a senior staff attermapyed at GEICO
indicating that Defendants are actively prosecuting at least 67&uitccollections actions against GEICO on
behalf of FiveBoro and Five Boro PLLC, and at least 1,706zt collections actions on behalf of Afloro.
SeeDecl. of Joelle Roberts, ECF No..4The defendantagree that the parties are engaged in substantial litigation
in the state courtSeeDecl. of GaryTsirelman( 4-6; see alsdefs.’ Ex. D (listing“trial-ready” No Fault Claims
between GEICO and the Defendants

13



partiesvoluntarily bargained for the right to arbitrate by choosing to do businessamyirk
State. Defs.” Reply Mem. of Law 5, Oct. 20, 2012, ECF No. 58.

In Excellmaging JudgéWeinsteinconcluded thatabsent vidence that the
insurance company bargained for the right to arbitrate affirmative fraudsctarough their
private agreements, New York law, rather thanRA&, governs questions of arbitrability.
See Excel Imagm 879 F.Supp.2d at 26RInder New York law, “aparty commencing an
action will be assumed to have waived its right to arbitration when its use of thaljpdices
is clearly inconsistent with seeking arbitration at a later datk.{internal quotation marks and
citation omitted).Applying this law, Judge Weinstein concluded ttiatosing to file a claim in
courtrather than arbitrate constitutes a waiver of the right to arbitrdtéciting Digitronics
Inventioneering Corp. v. Jamesd@? A.D.3d 1099 (3d Dep’t 2008)1 agree with Judge
Weinstein’'s welreasoned decision that, if New York law applies, the decision to litigate
disputes over unpaid claims in state court precludes Defendants from now seekimgébd c
arbitration withrespect to those same clainBut seeGrand Med. Supply2012 WL 2577577,
at * 2 (holdingthat“the framework for determining any disputed issues concerning arbitrati
must be determined in the context of B#A”).

Moreover,| would reach the same result even if | were to consider the waiver
issueunder the FAA. When considering waiver under the FAA, the Second Gircase law
instructs courts to consider: “(1) the time elapsed from when litigation was caradhentil the
request for arbitration; (2heé amount of litigation to date, including motion practice and
discovery; and (3) proof of prejudicd.a. Stadium & Exposition Dist. v. Merrill Lynch, Pierce,
Fenner & Smith Ing 626 F.3d 156, 159 (2d Cir. 201Mere, GEICO has offered
uncontroverted\adence thatt wasforced to engage in substantial motion practice and
discovery, and that hasincurred costs beyond the preliminary costs inherent in litigatt@e

Decl. of Joelle Roberts %19, 12-13, ECF No. 47. Prejudice for the purposes of finding
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waiver can be substantive.g( obtaining discovery not otherwise availabl®)jt can be based
on excessive cost and delayee Kramer v. Hammon@43 F.2d 176, 179 (2d Cir. 1991).
However, “[ijncurringlegal expenses inherent in litigation, without more, is insufficient
evidence of prejudice to justify a finding of waivePPG Indus. v. Webster Auto Parts, Inc.,
128 F.3d 103, 107 (2d Cir.1997). Even taking into considertt@sstrong federal policy in
favor of arbitration, and the Second Circuit’s caution teer “is not to be lightly inferred,
Leadertex v. Morganton Dyeing & Finishing Carp7 F.3d 20, 25 (2d Cir. 1996internal
guotation marks omitted) conclude thaGEICO has presented persuasexgdence of
prejudice if arbitration were permitted to proce&eel a. Stadium & Exposition Dist626
F.3d at 159 (noting that@udice is the mosmportant of these three factors to be weighed in
considering waiver under the FAA).
a. Claims Mot Subject to Waiver

Although GEICO seeks a declaration that the Defendants “have no right to
receive payment faany pending bills submitted to GEICOseeCompl. § 103-106 (emphasis
added), GEICO acknowledgesiia briefing that some unspecified number of unpaid bills are
not currently the subject of state court litigatid®eePls.” Mem of Law at 15 (indicating that
the defendants have commenced state court litigatioth®hbulkof their pending billing,”
covering ‘mostof their more than $7,800,000.00 in outstanding fraudulent billiggphasis
added). Thus, the scopetbé declaratory relief GEICO seeks is broader tharuniverse of

claims as to whiclbefendants have waived their right to arbitrate. To the extent that the

1 In reaching this conclusion, | considthe partiesactive participation in prior litigation on the merits of

the dispute, the costs of responding to discovery and engaging expetts dethy in Defendants’ decision to

elect arbitration when they had the option to arbitamy point, including prioto GEICO’s decision to

commence litigation in federal courgee S & R Co. of Kingston v. Latona Trucking,,|b69 F.3d 80, 8(2d Cir.
1998) (indicating that the there are no brilhé rules in the waiver inquiry and the decision depends on the
specific facts of each case). | also note that Defendants make no effort to differemmong the hundreds of
pending state court cases for purposes of their motion to compehtiobitr It is possible that some of those cases
have not been litigated to the extent that, on an individualized basis, ayfofdiraiver would be appropriate. But
Defendantswhose preferred form of religiith respect to all such pending cases is abstention, not arbitrati@n, ha
not sought such a cabg-case approach.
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Defendants seekrbitration of the declaratory judgment with respect to pending and unpaid
claims that ar@ot presently the subject of state court litigatithre motion to compel arbitration
is grantedunless of coursine Defendants choose to litigategh either irstate court or in the
context of this case.
C. Discovery

In the interest of a streatlimed adjudication of these claim, and as discuased
oral argumentseeOral Arg. Tr. at 40:15-42:3,respectfully direct the assigned magistrate
judge to confer witlihe parties with an eye towaidentifying a subsefor subsets) athe
disputed claims that will proceed to discovery. Though | will defer to my ableague, Judge
Scanlon, I think the parties might be assisted in resolving the entire casargstedtresolution
of part (or multiple parjsof the case Rather than proceeding to discovery on all of the many
thousands of claims GEICO asserts were fraudulent, it may be useful to lroieatg to only
some of the claimand then to proceed to motipractice and (if necessary) trial only on those
claims.

CONCLUSION

For the foregoing reasorbe Defendants’ motioms deniedn part and granted
in part.

So ordered.

John Gleeson, U.S.D.J.

Dated: April 15, 2013
Brooklyn, NewY ork
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