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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JASWINDER SANDHU "
Plaintiff, MEMORANDUM AND ORDER
- against 12 CV 2699 (ILG)
UNITED STATES OF AMERICAgtal.,
Defendans.
______________________________________________________ X

GLASSER, Senior United States District Judge:

Plaintiff Jaswinder Sandhu (“plaintiffprings this action tebtainjudicial
review of the denial of his application for adjustnt of status by the United States
Citizenship and Immigration Services (“USCIS”), atodobtainan order that his
application be approvedCurrently before the Court is the government’s rootio
dismiss pursuant to Federal Rule of Civil Procedi#2@)(1)or, in the alternative, for
summary judgmentFor thereasons set forth belgwhe government’s motion tsereby
GRANTED.

I. BACKGROUND

Plaintiff came to the United States from India cap&mber 28, 1996 on a
visitor’s visa that was valid through March 27, Administrative Record (“R.”at
268 (Dkt. Nos. 93 to-5).1 Plaintiff overstayed his visa and, on October 297,

married Rowena Jones (“Jones”), a United Statézecit in Queens County, New York.

1*In resolving the question of jurisdiction, the adwan refer to evidence outside
the pleadings Bentley v. Wellpoint Cos., IncNo. 11 Civ. 8963(CM), 2012 WL 546991,
at *2 (S.D.N.Y. Feb. 17, 2012) (quotinackett v. Bure 290 F.3d 493, 4987 (2d Gr.
2002)). “The consideration of materials extringidhe pleadings does not convert the
Rule 12(b)(1) motion into one for summary judgmérBentley 2012 WL 546991, at *2
(edits andquotation omitted).
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R. at 8381. The very next day plaintiff filed a Form485 to adjust his immigration
status to lawful permanent resident. R. at-283 On November 15, 1997, Jones filed a
Form 1-130 Petition for Alien Relative on behalf of plaintifR. at 22729. On August
13,2001, Jones obtained a Judgment of Annulmeheoimarriage to plaintiff from the
New York Supreme Court, Queens County becausectmsent . .to the marriage was
obtained by fraud.” R. at 823.

On March 8, 2002, the Immigration and Naturalizat®arvice (“INS"F sent
plaintiff a notice regesting his appearanes its officein Garden City, New York on
April 11, 2002. After plaintiff failed to appeaMS dened his Forms-485 and 130
without prejudice on April 15, 2002. R. at 4, 43.

On January 5, 2007, S.J.K. Restaurant Corporaiied & Form 1140
Immigration Petition for Alien Worker on behalf pfaintiff,3 which USCIS approved on
June 8,2007. R. at 16254 On July 27, 2007, plaintiff fled a second Forrd 85
based on the approved Forri40. R. 112A17. Although plaintiff both overstayed his
visitor visa and remained in the country after histfirgl85 application was denielis

second Form-K85 wasviableif, and only if, his first 1485 wasviablewhen filed. R. 88.

2*Pursuant to the Homeland Security Act of Z}@he INS was abolished and its
functions reassigned to subdivisions of the Depamtrof Homeland Securitthe
Bureau of Immigration and Customs Enforcement ()@nd the Bureau of United
States Citizenship and Immigration Services (‘USCISMiller v. Mukasey 539 F.3d
159, 161 n.1(2d Cir. 2008) (citations and quotasi@mitted).

3“Labor certification is a prerequisite to an emptogntbased visa, for which an
employer must file an-140 petition.” Rajah v. Mukasey554 F.3d 449, 452 n.5 (2d Cir.
2008).

4The parties submit no evidence concerning plaista€tivities from 2002
through 2007.



Since plaintiff's first F485 application was based on his marriage, hisrsg¢et85 was
onlyviableif the marriage was bona #d Accordingly, on December 30, 2010, USCIS
sent plaintiff a notice requesting “joint documestsoowing you shared a bona fide
marital relationship with your spouse.” R. 13k riesponse, plaintiff submittedcapy

of ajoint lease agreement amatarizd affidavits from his landlord, former spouse, and
friends. R85,123-30. USCIS denied plaintiff's second Formrdi85 on March 14, 2011,
concluding that:

The documentation submitted by the couple is insieffit to outweigh the
fact that they failed toappear for an interview, and alone does not
persuade the Service of the existence of a bonaniideriage. Specifically,
the documentation is insufficient because there wasoriginal lease
agreement submitted and no way of verifying whocexed the agrement

or when it was executed. The affidavits submittéal not constitute
evidence that the two of you intended to sharefeatbgether when you
participated in the marriage ceremony.

R. at 10603.

Plaintiff moved to reopen and reconsider his FordBbapplication on April 8,
2011. R.9499. On November 23, 2011, USCIS reconsathrlaintiff's applicationand
again deniedt. In its second denial, USCIS listéldle same reasonasin its first denia)
andadded that Jones’ affidavit, whichated that “we both had the intent of establishing
a life together,ivas“inconsistent with the grounds on which she wasmgea the

annulment."R. at &-895

5The Judgment of Annulment states “that the marriagimveen the Plaintiff,
Rowena Jones, and the Defendant, Sandhu Jaswiisdegreby annulled by reasonft
the consent of the Plaintiff to the marriage wasaab [sic] by fraud.” R. 8283. Under
New York law, “[a]n action to annul a marriage dretground that the consent of one of
the parties thereto was obtained by fraud may bentamed by the partwhose consent
was so obtained.” N.Y. Dom. Rel. § 140(e) (McKiryr2012).



Plaintiff initiated this action on May 30, 2012 ekéng judicial review of the
denial of hisl-485application, andin order that his application a@proved.
Complaint (“Compl.”) 1 3 (Dkt. No. 1). On July 18012, the Department of Homeland
Security commenced a removal proceeding againshpfa R. 56-57. On September
25,2012, the govement moved to dismigslaintiff's complaintpursuant to Federal
Rule of Civil Procedure 12(b)(1), or, in the altative, for summary judgment pursuant
to Rule 56(a). Dkt. No. 9. The government argthest the Court lacks subject matter
jurisdiction or,in the alternative, that the Court should affrm@S’s decision under
the Administrative Procedure AcDefendants’Memorandum of Law in Support of
Motion dated September 25, 2012 (“Govt's Mem &} 1(Dkt. No. 92). On November
6, 2012, plantiff filed hisopposition to the government’s motioRlaintiff's Opposition
to Defendant’s FRCP 12(b)(1) Motion to Dismiss (“POppn”) (Dkt. No. 10) and on
November 15, 2012, the government filed its reghefendants’ Reply Memorandum of
Law in Further Spport of Motion (“Govt’'s Reply”) (Dkt. No. 11)

[I. DISCUSSION
A. Legal Standards

On a“defendant’s Rule 12(b)(1) motion to dismiss,.[t]he plaintiff bears the

burden of proving subject matter jurisdiction bgreeponderance of the evidence.”

Aurecchionev. Schoolman Tranp. Sys., Ind.26 F.3d 635, 638 (2d Cir. 2005)[A]

district court may properly dismiss a case for latkubject matter jurisdiction under
Rule 12(b)(1) if it lacks the statutory or constiinal power to adjudicate it.Id.
(internal quotation omitted).

In 1996, Congress enacted the lllegal Immigratia@idRm and Immigrant

Responsibility Actwhich stripped federal courts of jurisdiction to revievgcretionary
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immigration rulings; in 2005, Congress amendedl#veto permit limitedjudicial

review. SeeRosario v. Holder67 F.3d 58, 61 (2d Cir. 2010 s the law currently

standsB U.S.C. § 1252(a)(2), entitled “[m]atters not sedijto judicial review,” states
that:

Notwithstanding any other provision of law (statipo or
nonstautory),. . .and regardless of whether judgment, decision, ¢ioac

is made in removal proceedings, no court shall hauwasdiction to
review...any judgment regarding the granting of relief under
section. . .1255[adjustment of statugjf thistitle.

8 U.S.C. 88 1252(a)(2)(B)(i)A subsection entitled “[jljudicial review of certalagal
claims” provides that no provision “which limits efiminates judicial review[] shall be
construed as precluding review of constitutionaimls or questionsféaw raised upon
a petition for review filed with an appropriate cowf appeals 8 U.S.C.
§1252(a)(2)(D).

In general;8 U.S.C. § 1252(a)(2)(B)(i) eliminates districtuod jurisdiction to

review the denial of an-485 applicationunder § 1255Ruiz v. Mukasey552 F.3d 269,

276 n.4 (2d Cir. 2009). However, there are twoegmns one statutory and the other
judicial. First, under 8§ 1252(a)(2)(Dhis jurisdictional bar would not apply to
petitions raising constitutional claims or quessasflaw.” 1d. (quotation omitted).
Second, courts have limited the scope of 8§ 1252(&B( (i) in that it “does not bar

judicial review of nondiscretionary, or purely ldgdecisions.”Sepulveda v. Gonzales

407 F.3d 59, 63 (2d Cir. 2005Y.herefore, ourts lack jurisdiction to review USCIS’s
“factfinding, factorbalancing, and exercise of discretiamider § 1252(a)(2)(B),
Rosariq 627 F.3d at 6 hutretain jurisdiction “to review nondiscretionary dgons
regarding an alien’s eligibility for. .relief.” Sepulveda407 F.3d at 6&63. Mixed

guestions of law and fact areviewable wherenter alia, the “underlying factual
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determination is flawed by an error of lawRosariq 627 F.3d a62 (citations omitted).

“The mere use of the term ‘erroneous applicatidrd gtatute will not, however, convert

a quarrel over an exercise of discretion into agjio& of law.” Xiao Ji Chen v. U.S.

Dep't of Justice471 F.3d 315331 (2d Cir. 2006).

B. Subject Matter Jurisdiction

The government argues that “this action is batvg® U.S.C. § 1252(a)(2)(B)(i)
because plaintiff claim“that an immigration adjudicator improperly weigheddence
in denying an application for adjustment of statuGovt’'s Mem. at 9.Plaintiff
respondghat this action is not jurisdictionally barred bese it presents a mixed
guestion of law and factHe claims that he “does not allege solely thatitheigration
adjudicator improperly weighed the totality of teeidence in this matter, but also and
namely that the adjudicator improperly interpretbd legal meaning and implications
of a marriage amulment.” PlL.’'s Opp’n at 2.

Plaintiff's claim must rest on the judicial excemtito 8 1252(a)(2)(B)(i), because
the statutory exception of 8§ 1252(a)(2)(D) is in&pgble to district courtsSeeKim v.
GonzalesNo. Civ.CCB05-485, 2006 WL 581259, at *. Md. Mar. 7, 2006) (“It is
clear, however, that by its express terms, 8§ 12§2§éD) only provides such jurisdiction

to courts of appeals and not to district courtss8e als@jlani v. Chertoff 545 F.3d

229, 235 (2d Cir. 2008) (holding that disttrcourts lack jurisdiction to review
constitutional challenges to removal proceedingsalise 8§ 1252(a)(2)(D) vests
jurisdiction “exclusively in the courts of appeg|ls”

Plaintiff supports his argument by analogizingS@pulveda v. Gonzaledn

Sepulved, immigration authorities found théle alien “was unable to establish good

moral character as matter of law” due to criminah¢ictions, and, therefore, was
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statutorily ineligible for adjustment of statusO4F.3d at 63%64. The court held that a
determination of statutory ineligibility was a nondistionary legal determination, not a
discretionary factual determination, so judiciaiesv was not barred by
§1252(a)(2)(B)(i).1d. Plaintiff suggests that USCkKSdetermination that he did not
enter into a bonéide marriage, which made him ineligible for adjustmehstatus due
to failure to maintain continuous lawful statusréviewable under § 1252(a)(2)(B)(i)
because it isimilar tothefinding of lack of good moral character 8epulveda Compl.
91 22. He further argues that USG &liance on the marriage annulment is itself a
reviewable legal determinatipbecause “an annulment based upon fraud can mean
many things’ Pl.'s Opp'n at 24 .6

Plaintiff's argument ismisplaced. The Second Circuit has explicitly held that
USCIS’s “determination that [an alien] entered imtanarriage for immigration

purposes”is “factual.’ArenasGarcia v. Mukasey254 Fed. App’x 105, 106, 2007 WL

4105718, at *1 (2d Cir. 207). Moreover, this case is unligepulveddecause USCIS
did not simply find plaintiff statutorily ineligitd for adjustment based ahe
annulment Rather, USCIS weighed the totality of the evidenincluding plaintiff's
failure to appear for an interviethe authenticity of théeaseandthe credibility of the
affiants USCIS only mentioned the marriage annulment tst clubt on the credibility
of Jones’ affidavit.Therefore, faintiff attempts b use “the rhetoric aof. .law to
disguise what is essentially a quarrel about-fanting or the exercise of discretion.”

BarcoSandoval v. Gonzale$16 F.3d 35, 39 (2d Cir. 2008BecausdJSCIS made a

6 To support this argument|gintiff relies heavily orlnited States v. Orellana
Blanca 294 F.3d 1143, 1159th Cir. 2002) Pl.’s Opp’n at 34. OrellanaBlancois a
postconviction ruling discussing criminal marriage fratidht is irrelevant to the issue
of whether the Court has jurisdiction under 8§ 12822)(B)(i).




discretionary decisionplaintiff's claims musbe dismissed for lack of subject matter

jurisdiction under 8 1252(a)(2)(B)(ilSeeWallace v. Gonzales163 F.3d 135, 13490 (2d

Cir. 2006) (citing cases).
[11. CONCLUSION
Forall ofthe foregoing reasonthe government'snotion to dismisshe

complaintis herebyGRANTED.

SO ORDERED.
Dated: Brooklyn, New York
January 8201
/sl 1LG
|. Leo Glasser

Senior United States District Judge

"Even if the Court had subject matter jurisdictitime Court would find that
plaintiff's claims lack merit. Plaintiff, while arguing at some &h what an annulment
does not mean, fails to discusbat it does mean“An annulment establishes that the
marital status never existed. So annulment anslodigion of marriage (or divorce) are
fundamatally different: an annulment renders a marriagel\from the beginning,
while dissolution of marriage terminates the mageas of the date of the judgment of
dissolution.” Black’s Law Dictionary99-100 (8th ed. 2004). Under New York law, “[a]
marriage procured by fraud is voidable,.so[] annulment when decreed][] puts an end
to it from the beginning. It is not dissolved gson divorce. It is effaced as if it had
never been."Campbell v. Thomas897 N.Y.S.2d 460, 466 (2d Dep't 2010) (quoting
Sleicher v. Sleicherl67 N.E. 501, 502 (N.Y. 1929)). Since plainsiffharriage was
annulled, it was void at the time he filed his fits485 petition based on his marriage.
Therefore, plaintiff was not eligible for adjustmtesf status to a lawful peranent
resident.SeeMcCreath v. Holder573 F.3d 38, 442 (1st Cir. 2009) (upholding finding
that “the annulment of the first marriage renderledttmarriage void ab initio, and so it
was insufficient to support a petition for adjustmi@f status”).




