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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CARMEL SPITER],
MEMORANDUM & ORDER
Plaintiff, 12-CV-278QMKB) (RLM)

V.

JOHN LEO RUSSO, ARTHUR GEORGE
TRAKAS, SUPREME COURT JUDGE FERNANDO
CAMACHO, in his official capacity, NEW YORK
STATE GOVERNOR ANDREW M. CUOMO,

in his official capacity, NEW YORK STATE SEX
OFFENDER BOARD OF EXAMINERS
COMMISSIONER MICHELLE HARRINGTON,
in her official capacyt, THE NEW YORK STATE
SEX OFFENDER REGISTRY DIRECTOR
MICHELLE MULLIGAN, in his official capacity,
NEW YORK STATE, NEW YORK CITY
POLICE DEPARTMENT OFFENDER UNITand
DOES1-10,

Defendants.

MARGO K. BRODIE, United States District Judge:

Plaintiff Carmel Spiteri bngs the above-captioned actjoro seseeking a writ of
mandamus, declaratory relief and injunctivieefeagainst Defendants John Leo Russo and
Arthur George Trakas, attorneys practicingNew York, (collectively the “Attorney
Defendants”), the Governor of New Yorkndrew Cuomo, New York State Court Judge,
Fernando Camacho, Michelle Harrington asnassioner of New YorlState Sex Offender
Board of Examiners (the “Board”), MichelMulligan as Director of the New York State

Division of Criminal Justice Servickghe “Division”), New York Sate, (collectively the “State

1 Plaintiff incorrectly named “New YorBtate Division of Criminal Justice System”
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Defendants”), the New York City Police Depaent (“NYPD”) Sex Offender Unit and Does 1—
10. Plaintiff asserts various federal constitaéibclaims against the State Defendants and
federal and state law claims against the AggrBefendants. On $ember 3, 2012, Plaintiff
moved for injunctive relief to, among other tha; enjoin the State Defendants from “imposing
sanctions, or taking any action’ithvrespect to Plaintiff's regisition as a sex offender. On
February 15, 2013, the State Defemdaand the Attorney Defendarftled separate motions to
dismiss the complaint and in opposition to Riéfis motion for injunctive relief. The Court
heard oral argument on June 14, 2012. Fordhsans set forth below, the State Defendants’
motion to dismiss the complaint is granted areldbmplaint is dismissed with prejudice in its
entirety as to the State Defendants. Accordinglginff's request for injuniive relief as to the
State Defendants is denied. The Attorney Dééats’ motions to dismiss the complaint as to
Plaintiff's federal claims are gnted and these claims are disseid with prejudice. The Court
declines to exercise supplemental jurisdicherr Plaintiff's state b claims and dismisses

those claims against the AtteyDefendants without prejudice.
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Procedural Background

Plaintiff commenced this actioon May 31, 2012 by filing a complaint seeking, among

other things, damages, declargtand injunctive relief agaihseveral individuals including
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Governor Cuor, the Attorney Defendants, Judge Camactie Queens District Attorney,
Richard Brown, and several agencies incigdhe Sex Offender Monitoring Unit of the
NYPD'’s Special Victims Diision, the Division, the Board, anchetrs. Plaintiff served only the
Attorney Defendants with the initial complaint.

On August 24, 2012, Plaintiff filed the amendsunplaint (the “Complaint”) seeking a
writ of mandamus, declaratory relief and injtine relief against the Attorney Defendants,
Governor Cuomo, Judge Camacho, Harrindgtdtylligan, the NYPD Sex Offender Unit and
Does 1-1d. In the Complaint, Plaintiff asserts several constitutional claims against the State
Defendants including violations tfe Due Process, Equal ProtectiBr,Post Factand Full

Faith and Credit Clauses. In his opposition to the State Defendants’ motion to dismiss the

2 Plaintiff incorrectly named Judged?irdo Camacho instead of Fernando Camacho.

® Plaintiff incorrectly named Michael Greamstead of Michelle Harrington as the
Commissioner of the Board.

* Plaintiff did not properlyserve the NYPD Sex Offender Urénd, in any event, cannot
sue the NYPD Sex Offender Unit. Section 396 eflew York City Charteprovides that “[a]ll
actions and proceedings for the recovery of pesafor the violation of any law shall be brought
in the name of the City of New York and niotthat of any agency, except where otherwise
provided by law.” N.Y.C. Admin. Code & @inter Ch. 16 § 396. This provision has been
construed to mean that the NYPD, as an agehtiew York City, isnot a suable entitySee,

e.g, Jenkins v. City of New Yqr&78 F.3d 76, 93 n. 19 (2d Cir. 2007) (“The district court
correctly noted that the NYPD isn@n-suable agency of the City."fhomas v. N.Y.C. Police
Dep’t, No. 12-CV-6327, 2013 WL 431335, at *1 (E.DWNFeb. 4, 2013) (finding that “[t]he
complaint cannot proceed against the NYPDEaaese of NY.C. Admin Code & Charter Ch. 16
8 396);Richardson v. N.Y.C. Police Degd\to. 12-CV-5753, 2013 WL 101403, at *2 (E.D.N.Y.
Jan. 7, 2013) (“The NYPD and its divisions, umtihg the Transit Police, may not be sued
directly; instead, any suit against a City agencgtine brought against the City of New York.”);
Johnson v. N.Y.C. Police DepNo. 12-CV-5423, 2012 WL 560750&t *3 (E.D.N.Y. Nov. 15,
2012) (“New York City departments and agencassdistinct from the City itself, lack the
capacity to be sued. Therefore, any claims against the NYPD are dismissed.” (citations
omitted)). The Complaint is therefore dismissed against the NYPD Sex OffendeS6deijte.q.
Thomas 2013 WL 431335, at *1 (dismissimgpims against the NYPDRichardson2013 WL
101403, at *2 (samejohnson2012 WL 5607505, at *3 (same). iSuagainst the NYPD must
be brought against the City of New York.



Conplaint, Plaintiff asserts aitional constitutional claims for cruel and unusual punishment
and violations of the Privileges and Immursti€lause, Commerce Ckej Dormant Commerce
Clause and Supremacy Clause, as well as a rigitaafss to the courts and right to travel claims.
As to the Attorney Defendants, Plaintiff adseseveral federal clais, including Racketeer
Influenced and Corrupt Organizat®Act (“RICO”) enterprise, RIO conspiracy and Fair Labor
Standard Act (“FLSA”) unpaid overtime alongtiwa Thirteenth Amendment constitutional
claim. In addition, Plaintiff asserts state lal@ims against the Attorney Defendants for unjust
enrichment, fraud, deceit and misrepresentation, fraudulent concealment, legal malpractice,
unpaid wages, unpaid overtime waged anpaid spread-of-hours wages.

By letter dated September 3, 2012, Plaintiff soughile a motion to seek a temporary
restraining order to, among otlteimgs, “declare that Plaintiffvas] not subject” to New York
State Sex Offender RegistrationtAtSORA”) requirements, enjo the State Defendants from
imposing sanctions or taking any other actioaiast Plaintiff, and enjoin the Attorney
Defendants from “[m]entioning, discussing, atatmg and/or documenting in any of their
pleadings, motions and/or legal papers” that Bfaimas or continues to violate New York State
or federal sex offender registration requirerser(Docket Entry No. 52, Sep. 3, 2012 Letter.)
On September 28, 2012, the Court converted Plggntequest for a temporary restraining order
to a request for a pliminary injunction> On October 12, 2012, Plaintiff filed a motion for
“Permanent Injunction” which the Court has coned as a motion for preliminary injunction.
Plaintiff requests relief frolew York SORA registration req@ments, including relief from

having to return to New York State every 9¢slaelief from being on the New York State

> Plaintiff subsequently withdrew his reguidor injunctive relief against the Attorney
Defendants. The Court issued a decision otolix 19, 2012, denying alssequent application
by Plaintiff for a temporary restraining ordeSegDocket Entry No. 79.)



SORAwebsite, and injunctive relieéd prevent any arrests of Plaffifior his failure to register.
Plaintiff also seeks several declaratioegarding the constitutionality of SORA.

On February 15, 2013, the State Defendantslaméttorney Defendants filed separate
motions to dismiss the Complaint and in oppoaito Plaintiff's motion for a preliminary
injunction. The Attorney Defendants and Pldfmioved for sanctions ainst each other, which
were denied at oral argument. In additiorthe motions to dismiss and the motion for
preliminary injunction, Plaintiffiled several other motions inding: (1) motions to strike
various portions of documents filled by the AtteyrDefendants; and (2) several motions for the
Court to take judicial notice of many ms including cases and court filings.

The Court heard oral argument on Jide 2013. At oral argument, the Court
(1) dismissed Judge Camacho and New York Siagefendants, (2) dismissed the claims for
damages against the individual State Defergj4B) dismissed Plaintiff's Thirteenth
Amendment claim against the Attorney Defendants, (4) denied the Attorney Defendants’ and
Plaintiff's motions for sanctionand (5) denied Plaintiff's ntimns to strike, except as to
Plaintiff's motion to strike statem&nthat he forged signatures.

[I. Factual Background
a. Plaintiff’'s California Conviction

In 1998, Plaintiff pled guilty to unlawflidex acts on a minor and was sentenced to
sixteen months in prison and three years’ probation, (State Def. Mem. 3), an offense that
required registration on Califoia’s sex offender registfy.(Compl. 11 23, 44.) At the time

Plaintiff pled guilty he was required to register as a sex offender fof life.

® The facts alleged in the Complaint are assti to be true for the purposes of deciding
the motions to dismiss, except where Plaintififsadings in the Complaint are inconsistent.



U.S. Bank Nat. Ass’n v. Bank of Am., NMo. 12-CV-4873, 2012 WL &b017, at *7 (S.D.N.Y.
Dec. 11, 2012). In view of Plaintiffgro sestatus and because of the Court’s responsibility to
construepro sepleadings liberally, the Court will consider all the facts submitted in Plaintiff's
submissions and presented at oral argumeaiddition to the facts in the ComplairBee Pietri
v. N.Y. Office of Court AdminNo. 11-CV-3205, 2013 WL 1312002,*4tn.2 (E.D.N.Y. Mar.

28, 2013) (“The facts alleged in the Complaintassumed to be true for the purposes of this
motion. Since Plaintiff ipro se the Court will also considéacts contained in Plaintiff’s
opposition papers.”small v. Ortlieh No. 10-CV-1616, 2012 WL 3229298, at *1 (E.D.N.Y.
Aug. 6, 2012) (“[A]s part of this Court’s duty to constiue sepleadings libeally, the Court

will take account of all the facts containedioth [plaintiff's] amended complaint and his
opposition papers.”Cusamano v. Sobe&04 F. Supp. 2d 416, 461 (N.D.N.Y. 2009) (“[T]he
mandate to read the papergod selitigants generously makes it appropriate to consider a
plaintiff's papers in oppositioto a defendant’s motion to disss as effectively amending the
allegations of the plaintiff’'s complaint.”).

" At the time Plaintiff pledyuilty, he signed a form whichated that his offense required
a lifetime registration. eeHartfolis Decl. Ex. B.) Plaintiff hacited case law to the Court and
argues that the law in Californiashahanged and he is no longer rieegi to register. (Pl. Opp’n
to State Defs. 89-91.) Whetherrmt Plaintiff was required to regjer as a sex offender for this
offense in California is not determinative of @ther Plaintiff was requickto register in New
York. Under New York Corrections Law Secti@68-a (2)(d), a sex offender is required to
register in New York if the crime would reige: registration in Nework pursuant to SORAr
the federal Sex Offender Registration and Naiimn Act (“SORNA”), even if the crime does
not require registration in the statbere the sex offender was convictefeeN.Y. Correct. Law
8 168-a (2)(d)Kasckarow v. Bd. of Examiners of Sex Offenders of, &é4eN.Y.S.2d 650, 651
(App. Div. 2013) (“The definition of a ‘sex offe@swith respect to an offense committed in
another jurisdiction is ‘a convidn of [i] an offense in any othgurisdiction which includes all
of the essential elements of any such crithat constitutes a ‘sex offense’ under SORA.”
(quoting N.Y. Correct. Law 8§ 168—a(2)(d)(i)Pmith v. Devane898 N.Y.S.2d 702, 704 (App.
Div. 2010) (“[E]ntry of a guilty plea constitutes‘conviction’ under New York law, the Board
correctly determined that petitioner was reqiiit@ register as a s@ffender under Correction
Law 8 168—a(2)(d)(ii), notwithstanding that texzeived a discretionary deferred adjudication
under Texas criminal procedure upon thattgyplea” which petitioner argued was not a
conviction under Texas lawgge alsd’eople v. Mann859 N.Y.S.2d 278, 280 (App. Div. 2008)
(noting that the plaintiff's two “misdemeanaounts” that “arose from defendant touching the
breasts of females ages 13 and younger . . . waaulstitute the crime of sexual abuse in the
second degree if committed in New York, and iggistrable offense under SORA” (citations
omitted));People v. Whibhy855 N.Y.S.2d 250, 251 (App. Div. 200@)olding that since the
defendant was “convicted of the crime of rap¢éhe Commonwealth of Pennsylvania in 1987
... [which] includes all the ess@itelements of rape in the firdegree as defined in New York
State Penal Law 8§ 130.35(1)” that he committedgesteable offense in New York and he was
properly classified as a sex offender in New Yorkhe Court will not opine on whether or not
Plaintiff is currently required to register in Calihia as this issue is nbefore the Court. The
Court notes that the form signbyg Plaintiff and referred to by tHéourt was not attached to the



b. Plaintiff Living and Wor king in New York

Plaintiff asserts that in “elgr2009,” he began to “lend[] emtional and moral support to
his cousin, who resided in Borough of Queensy 6f Astoria, State of New York, through a
divorce proceeding.” (Compl. T 41.) “It wéhen when Plaintiff was introduced to
attorney/defendant Trakas, who was, at that tnearesenting Plaintiff sousin in said divorce
proceedings.” Ifl.) According to Plaintiff, he helped Trakas in a case before the New York
Board of Prisons and Trakas asked Plaintiff iflees interested in working for him as “a civil
rights and constitutional consultant, temporagaleassistant, researcher, investigator and
process server.”ld. 11 42, 43.) Plaintiff agreed thatWweuld travel back and forth between
California and New York until the Attorney Bandants had an opportunity to research sex
offender registration in New York “to make suhat Plaintiff [did] not suffer any collateral
consequence which could potentially expose toinmore severe restrict [sic] and public
notification then [siche had been exposed [to]his state of conviction.” 1d. T 47.)

The Attorney Defendants told Plaintiff that in their professionatiopi he would not be
subject to registration in New York that wouldjugre him to be on the public website or have a
classification level but he woulgk required to notify the Divisioof his presence in New York.
(Id. 1 49.) Plaintiff asserts that he wasduced” to live in New York by the Attorney
Defendants who told Plaintiff he could work for them as a “non-New York citizen and non-

resident worker.” Il. § 187.) Plaintiff does not allegéhen in 2009 he met the Attorney

Conplaint and is therefore not consideredthg Court in deciding the pending motions. The
document is relied on simply to give contexthe facts since Plaintiff asserts in the Complaint
that “in his home State of Catifnia, Plaintiff was similar ta Level I” and he is no longer
required to register in Catifnia. (Compl. 11 268, 291-9%e also id{ 151, 178, 261-62,
279))



Defendants nor does he allege wihernbegan to have discussiangh them regarding working
for them in New York.

Plaintiff began working and livinghn New York in November 2009.1d.  52.) He first
lived in Flushing, Queens andethin Astoria, Queensld() His apartment in Astoria was “only
one block away from Bryant High School, anatllocks away from other public schools.”

(Id.) According to Plaintiff, the Attorney Defenulis paid for his first month’s rent and Trakas
purchased Plaintiff’'s bed and other furnituréd.)( The Attorney Defendants agreed to pay
Plaintiff his customary rate of $75.00 an houd. {{ 55.) They also agreed that Plaintiff would
receive ten percent commission for cases hedioto the Attorney Defendants and ten percent
of any judgment or settlementld )

Plaintiff alleges that the Attorney Defendatttsgether agreed to manipulate the Plaintiff
to induce him, through the use of the United States Postal Service, internet, and the
telecommunications system, an [sic] other intéestammunications means, to accept a position
within their respective i& office, in order to enrich theselves from his knowledge of civil
rights, criminal, and other fields of litigation . . . .Id(] 56.) Plaintiff claims that the Attorney
Defendants enriched themselves by “using Piimexperience in civirights, I.D.E.A., ADA
and the Rehabilitation Act of 1974, including his kiesge of constitutional issues arising from
criminal cases.” Ifl. § 158.) Plaintiff maintains thae “had been trained and taught by
deceased renowned New York Civil Rights attorv®} Sachs, and that Plaintiff was working

on Mel Sachs [sic] cases when he passeldl) (



c. Plaintiff's New York State SORA Proceedings

Plaintiff asserts that withihO days of arriving in Quesnn November 2009, he went
with the Attorney Defendants and Trakas'’s pegal to the Division’offices in Manhattan.
(Compl. 11 50, 54°) Plaintiff alleges that he notifieCalifornia “that he was temporarily
working in the State of New York and wouldvesa secondary address, and that he would
continue to have is [sic] primary residenceCity of Palm Springs, State of California.td(

1 51.) However, Plaintiff told officials in botdew York and Californighat he was planning to
reside in New York. By ledrr dated December 22, 2009, Pldfntirote to the New York State
Sex Offender Registry, stating:

| would like to inform you that | wald like to reside in New York.

| am subject to sex registration @alifornia and lam told | would

have to register in New Yk. Can you please send me the

required form to complete my registration. | have been in New

York for less than ten (10) days from the signifighis letter.

| have also notified Sonoma @aty, California, my place of

residence of this action and groviding you a copy of said letter

as attached.

(Hartfolis Decl. Ex. D.J The letter to Sonoma County ttlaintiff refers to is also dated

8 In another part of the 149-page Complaigintiff asserts thabn or about January
11™, 2010 [sic], upon being temporary [sic] hifeg attorneys/defendants Russo and Trakas,
Plaintiff went with attorney/defendant Trakalralegal to the Division located in New York
City to register in accordance with Cortiea Law 168-f(6).” (Compl. § 283.)

° Generally, a court may only consider matksriencompassed in the “four corners” of a
complaint when deciding a motion to dismi&ee Fried| v. City of New YQrR10 F.3d 79, 83—
84 (2d Cir. 2000) (holding that ‘@istrict court errs when it ‘corger[s] affidavits and exhibits
submitted by’ defendants, or relies on factual allegations contained in legal briefs or memoranda,
in ruling on a 12(b)(6) motion to dismiss” (citations omitted)). All documents that are “attached
to [the complaint] as an exhibit or any statetsear documents incorporated in it by reference”
are considered part of the complai@thambers v. Time Warner, In@82 F.3d 147, 153 (2d Cir.
2002) (citations omitted). A court may also coesith document [that] is not incorporated by
reference . . . where the complaint ‘relies higaypon its terms and effect,” which renders the

10



Decenber 22, 2009 and states:

While visiting New York, | decided to relocate to the State of New
York. | do not have a permanent address as of yet, and | am
informed by my California lawyers that once | get a permanent
address | have to immediatetytify you. | have notified New
York of my presence in accordance with their [sic] statutes. A
copy of the notificatioris hereto attached. By the time | receive
the NY Board’'s form for registration | would have a permanent
address and | will send you thaiformation contained in said
form.

(Hartfolis Decl. Ex. D.) Plaintifasserts that he amended his orgjietter. (Pl. Opp’n to State
Defs. 58.) The amended lettenbiliff refers to is a letter ded June 10, 2010, six months after
he notified New York that he was moving tow&ork and requested élrelevant registration
forms from New York State.Id. Ex. 3.) Plaintiff's June 10, 2016tter written to Judith Condo
“Member, Board of Examiners,” responds to the Baastification to Plaintf that he is required
to register as a sex offender and that his case had been referred to the court forresiS@RA
classificationproceeding. Ifl.) In the June 10, 2010 lettPlaintiff wrote:

1. I am in receipt of your determination and purported evaluation

where you have referred thisnatter for a SORA hearing

proceeding for a Level Ciaification and Designation.

2. Madam, you nor any Court haugisdiction on tlis matter to
institute or prosecute a SORA proceeding.

3. I am a non-resident workené as such pursuant to New York
Corrections Law § 168(f)(6) my onlobligation is to notify the
Division, which | did, and the Digion is required to notify the
local law enforcement of my resident address and employment
address. The statute does not ariie you nor the Court to take

docunent ‘integral’ to the complaint.’ld. at 153 (citations omitted). The Complaint relies on
the terms and effect of the lettsince the Complaint relies Plaintiff'sdiscussions and
correspondences with New York State and CalifoBtate authorities regarding his work in
New York and his registration requirementSe¢€Compl. 1 51, 54.)
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any further action nor does it confer on the Court, in personam
jurisdiction or subjecmatter jursdiction.

(1d.)

Despite his letter to the Board, Plaintiff diligate the SORA proceeding. According to
Plaintiff, he appeared at some of the hegsibefore Judge Camacho, (Compl. 1 166.), and he
relied on Trakas’s legal advice and agreed i@Husso represent him at his SORA proceeding.
(Id. 1 66.) Plaintiff claims that “[i]t was clear ®laintiff that attorney/defendant Russo had not
studied nor reviewed any of the legal briefgidences and facts that he had prepared for
attorney/defendant Russo, and appeared so inetemipat the hearings ahattorney/defendant
would ask for a continuance.’ld( 1 166.) Plaintiff assestthat “it was for [sic]
Attorney/defendant Russo’ [sic] failure to filee aforementioned Petiti@nd seeking a stay of
the S.O.R.A. Level lll Classification hearingfbee Judge Camacho, Plaintiff would not have
been subjected to such a process, but woud lamediately returned to his home State of
California.” (d. Y 167.)

Plaintiff does not state when, bagserts generally that sometime prior to his final risk
level determination by Judge Camacho, hecokgred that Queens Supreme Court had posted
on its New York State Criminal Website (NYS Cwimb) that Plaintiff hd been charged with a
Felony in regards to the MeYork registrations.” Ifl. 1 68 (emphasis omitted).) Plaintiff asserts
that the registration information listed himresszing committed an E Felony, which was false.
(Id.) Plaintiff told the Attorney Defendants abdhis information, and they agreed to raise the
issue at the next heagrwith Judge Camachold( 1 69.) The Attorney Defendants also asked
Plaintiff to draft an Article 78 petibn and an order to show causéd.)(

According to Plaintiff, prior to the final laging before Judge Camacho, he had a meeting

with the Attorney Defendantsld(  83.) They informed Plaintiff that if he returned to

12



California, Judge Caatho would have no jurisdiction over himd.J The Attorney Defendants
and Plaintiff agreed th&laintiff should return to Califoraiand that the Attorney Defendants
would assist Plaintiff with shiping his belongings to Californfa. (Id.) Plaintiff was to appear
before Judge Camacho during the last wafdiday 2011 for his registration determination
hearing. [d. 1 74.) Plaintiff suffered a seizutteat week and was hospitalizedd.] While at

the hospital, he receivedcall from Russo that Judge Camaevanted to see Plaintiff the next
day. (d. T 75.) Russo told Plaintiff that he wag nader any obligation to appear at the hearing
since Russo had given Judge Canaestifficient notice that Plaintiff was returning to California.
(Id. 1 76.) Russo also told Plaintiff that thearing would be canceled because Judge Camacho
would no longer have jurisdion over Plaintiff. [d.) On May 25, 2011, Judge Camacho
determined that Plaintiff was a risk levBIsex offender. (Hartofilis Decl. Ex. C.)

While Plaintiff was at Newark Airport on higay to California, he received a call from
Russo. (Compl.  77.) Russo told Plaintifitiudge Camacho issued an order classifying
Plaintiff a Level Ill sex offender.1q.) Plaintiff asked Russo if h&hould return to New York
and was told by Russo that he did not hawetorn because Russo was going to file a motion
for reconsideration, an Article 78ttéon, and a notice of appealld()

Plaintiff asserts that “[u]ponraving in the City of PalnBprings, County of Riverside,
State of California, Plaintiff with his lawyeBavid L. Wright, went to the Police Department
and registered.” 4. 1 78.) Plaintiff “made copies tiie registration business card provided by

the registry officer, scannedahd sent it to the New York $©ffender’s Registry in Albany

19 plaintiff claims he lost $100,000 in persbpeoperty when the Attorney Defendants
failed to ship Plaintiff his belongings, includj “computer, air-conditioner, furniture, expensive
cowboy designer cloths [sic] and cowboy hats, wttesst, Canadian walking cains [sic], etc.”
(Compl. 1 83.)
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and to attorney/defendant Russo to file befdudge Camacho and provide a [sic] to the
Assistant District Attorney” who waseéhattorney in the SORA proceedindd.)

Plaintiff subsequently tried to find otlte status of the SORA proceedindd. § 80.) He
emailed Russo on June 29, 2011, to inquire whether the order had been withdrawn and was told
by Russo that “Camacho is out urafter the fourth [sic] of July. The ADA will get 20 days to
respond and the matter will be decidedd.)( Plaintiff understood the email to mean that Russo
had filed the motions.ld.) At some point, Plaintiff begato suspect that the Attorney
Defendants had not acted in hisbmterest and he contactée Clerk of the Supreme Court
and was told that no motions or noticeappeal had been filed on his beHalf{ld. 1 88.)

Plaintiff immediately contacted the Attorneyf®rdants and “requestas explanation.” I¢l.

1 89.) Plaintiff received a ses of offensive emails.ld.) Plaintiff was told in those emails that
the time to appeal had lapsed and this lawsuit followkt.f{{ 90-91.) Plaintiff alleges in the
Complaint that “[u]ntil the time to file (a) Main for Reconsideration, #rticle 78 Petition and
(c) a Notice of Appeal had elapsed, [the AttorBmfendants] kept leading on the Plaintiff to
believe that they had performed the abovilgations, duties and sponsibilities owed to
Plaintiff as their client.” Id. T 82.)

In his papers submitted in opposition te tbtate Defendants’ motion to dismiss the
Complaint, Plaintiff, for the first time, asserts thattried to file a timely Article 78 petition and
appeal but was “obstructed, pretenh interfered wittand denied by officers or agents of the

[S]tate [D]efendants® (Pl. Opp'n. to State Defs. 24.) Eii@xcerpts” inserted into Plaintiff's

1 plaintiff does not state in the Complaivtien he contacted tt@erk of the Supreme
Court. (Compl. 1 88.)

2 1t is not plausible that Plaintiff didot know that the Attorney Defendants did not
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submssions in opposition to the State Defendants’ motions to dismiss, appear to show that
Plaintiff may have attempted file an Article 78 petition and a@ppeal in the appellate codtt.
(Id.) Plaintiff was initially informed1) that the papers had tofiled in Supreme Court, (2) that
the Appellate Clerk would be unable to file pegpers for him sent via email, and (3) that
Plaintiff should have an attioey file the papers.Id. at 24—25.) Plaintiff then had Dr. Busuttil
file the papers in the Appellate Divisioed¢ause he thought it was the right countl.) (

There are many email excerpts between Pfamntid several individuals in the New York
State Court system beginning in December 20ktudising whether doments Plaintiff mailed
to the court were receivedld(at 26—31.) Plaintiff was emailede appropriate forms to file his
petition and to file an applitan to receive “poor person” stet in the New York State court
and was told that the forms had to be natatiin order to be accepted by the coud. &t 28—
31.) Plaintiff objected to the requirement that the documents had to be notalized.29.)
Plaintiff requested that the raoy requirement be waived besaihe was outside the United
States and it was too costly to notarize the documeltty. Rlaintiff was advised that there was
a free notary at the court but Wweuld have to be physically per#t to use the services of the
free notary public. I¢l.) Plaintiff was informed that “[rjguiring that an affidavit be signed and

properly notarized is not a memdministrative rule, but a requiréebal procedure to safeguard

timely appeal or file the Article 78 petition untiile time to do so had expired and, at the same
time, that Plaintiff tried to file a timely appdalit was thwarted in his attempts to do so. Clearly,
both of these things cannot badr In Plaintiff’'s motion for gliminary injunction, he admits

that when he first attempted to submit his élgi78 petition and appetidat the time to do so

had expired. (PI. Prelim. Inj. Mem. 43.)

3 No actual emails were provided as attaehts to Plaintiff's Complaint or to his
submissions in opposition to the motions to dismiss. However, as dissugsad footnote 6,
in view of Plaintiff'spro sestatus and because of the Court’s responsibility to constouse
pleadings liberally, the Court willomsider these factual allegations.
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against fraud. In any eventgtioounty clerk is not ‘the catias you put it, and we cannot
‘waive’ the law.” (d.) Plaintiff argues that his application should have been accepted as a
declaration signed under the penaifyperjury pursuant to Tie 28 U.S.C. Section 1746Id()
[ll. Discussion
a. Standard of Review
i. Rule 12(b)(1)

“[A] district court may propdy dismiss a case for lack of subject matter jurisdiction
under Rule 12(b)(1) if it lackthe statutory or constitutionaower to adjudicate it."Shabaj v.
Holder, 704 F.3d 234, 237 (2d Cir. 2013) @dHtion in original) (quotindwurecchione v.
Schoolman Transp. Sys., Ind26 F.3d 635, 638 (2d Cir. 2005)). “[T]he court must take all
facts alleged in the complaint as true and drihweasonable inferences fiavor of plaintiff,” but
‘jurisdiction must be shown affirmatively, amigat showing is not made by drawing from the
pleadings inferences favoralitethe party asserting it."Morrison v. Nat'| Austl. Bank Ltd547
F.3d 167, 170 (2d Cir. 2008) (alterations in original) (citations omitedtijl, 561 U.S. ---, 130
S. Ct. 2869 (2010). A court may consider matterside of the pleadings when determining
whether subject matter jurisdiction existd.E.S., Inc. v. Snell12 F.3d 666, 671 (2d Cir.
2013);Romano v. Kazacp809 F.3d 512, 520 (2d Cir. 2010)prrison, 547 F.3d at 170.

ii. Rule 12(b)(6)

In reviewing a motion to dismiss under Ra(b)(6) of the Federal Rules of Civil
Procedure, the court “must talikh of the factual allegations in the complaint as trueehsion
Ben. Guar. Corp. ex rel. St. Vincent Cathdfled. Centers Ret. Plan v. Morgan Stanley Inv.
Mgmt. Inc, 712 F.3d 705, 717 (2d Cir. 2013) (quotighcroft v. Igbal556 U.S. 662, 678
(2009));see also Matson v. Bd. of EAug31 F.3d 57, 63 (2d Cir. 2011) (quoti@gnnecticut v.
Am. Elec. Power Cp582 F.3d 309, 320 (2d Cir. 2009)). A complaint must “contain sufficient
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factual natter, accepted as true,‘state a claim to relief that is plausible on its facegbal,

556 U.S. at 678 (quotingell Atlantic Corp. v. TwombJyp50 U.S. 544, 570 (2007)). A claimis
plausible “when the plaintiff pleads factual coritdrat allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegedMatson 631 F.3d at 63
(quotinglgbal, 556 U.S. at 678xee also Pension Ben. Guar. Corpl2 F.3d at 717-18.
“[W]here the well-pleaded facts do not permit the tooiinfer more than the mere possibility of
misconduct, the complaint has alleged — but itd@sshow[n]’ — ‘that the pleader is entitled
to relief.” Pension Ben. Guar. Corp/12 F.3d at 718 (alteration in original) (quotigbal, 556
U.S. at 679). “Where plaintiff's own pleadingee internally inconsiste, a court is neither
obligated to reconcile nor accept the contradictdggations in the pleadings as true in deciding
a motion to dismiss.’'U.S. Bank Nat. Ass’'n v. Bank of Am., NMo. 12-CV-4873, 2012 WL
6136017, at *7 (S.D.N.Y. Dec. 11, 2012) (quotMdagtionwide Mut. Ins. Co. v. Morning Sun Bus.
Co, No. 10-CV-1777, 2011 WL 381612, (E.D.N.Y. Feb. 2, 2011)kee also Vaughn v.
Strickland No. 12-CV-2696, 2013 WL 3481413, at *6 (\DY. July 11, 2013) (noting that a
court is not required “to accept tge allegations that condli with a plaintiff’'s” other

allegations (internal quotation marks omitted) (quotdrgen v. NilesNo. 11-CV-1349, 2012

WL 987473, at *5 (S.D.N.Y. Mar. 23, 2012Ferguson v. CaiNo. 11-CV-6181, 2012 WL
2865474, at *4 n.3 (S.D.N.Y. July 12, 2012) (san)e Int'| Tobacco Partners, Ltd462 B.R.
378, 385 (Bankr. E.D.N.Y. 2011) (“Where an allega in the complaint conflicts with other
allegations, or where the plaintiff's own pleadings are contradicted by other matters asserted or
relied upon or incorporated by reference by anpiffiin drafting the complaint, the court is

neither obligated to reconcileglpleadings with the other mattesr accept the allegation in the
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pleadings as true in deciding ation to dismiss.” (quotingn re Vanarthos445 B.R. 257, 261
(Bankr. S.D.N.Y. 2011)).

b. SORA Legislative Scheme
i. General Provisions

SORA, codified at N.Y. Correction Law 8§ 168seq, became effective January 21,
1996. Doe v. Pataki120 F.3d 1263, 1266 (2d Cir. 199K)pore v. County of Suffql851 F.
Supp. 2d 447, 453 (E.D.N.Y. 2018tate v. Rashjdl6 N.Y.3d 1, 17 (2010). It requires that sex
offenders register ith the Division. Pataki 120 F.3d at 1266. The registration provisions apply
not only to sex offenders who wetrenvicted at trial of a registble crime but also those sex
offenders who plead guilty and enter nolo contendere p&es, e.gKasckarow v. Bd. of
Examiners of Sex Offenders of St@@4 N.Y.S.2d 650, 650 (App. Div. 2013) (holding that “out-
of-state nolo contadere pleas” are conviohs under SORA)Smith v. Devane398 N.Y.S.2d
702, 704 (App. Div. 2010) (holding that the “giether’'s Texas guilty plea and deferred
adjudication [w]as a convictiorequiring registration as aseffender in” in New York).

The statute also appliesgex offenders convicted in other states who move to New
York. “The procedure for registration of seffemders who move to New York from other states
is set out in Correction Law § 168—kPeople v. Liden19 N.Y.3d 271, 275 (2012). According
to this provision, a sex offender shall notify theviBion of his or her address “no later than ten
calendar days after such sex affer establishes residence irststate.” N.Y. Correct. Law
§ 168-k(1). The Division is required to ngtihe Board that an owif-state convicted sex
offender has notified the Divisiasf his or her presence in New York State, and the Board is
responsible for making a determination as to Wwhethe offender is required to register, and, if
S0, makes a recommendation to the countytarusupreme court as to the risk level

classification for the out-of-towoonvicted sex offender.
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The statute provides in pertinent part:

The division shall advise the hoathat the sex offender has
established residence in thisatst The board shall determine
whether the sex offender is requiredregister with the division.
If it is determined that the sex offender is required to register, the
division shall notify the sex offend®f his or her duty to register
under this article and shall requittee sex offender to sign a form
as may be required by the diwisi acknowledging that the duty to
register and the procedure for r&gation has been explained to the
sex offender. No later than thirty days prior to the board making a
recommendation, the sex offender shall be notified that his or her
case is under review and that he or she is permitted to submit to the
board any information relevant the review. After reviewing any
information obtained, . . . . the rdashall within sixty calendar
days make a recommendation netjag the level of notification

. and whether such sex oftier shall be designated a sexual
predator, sexually violent offendanm, predicate sex offender . . . .

N.Y. Correct. Law 8§ 168-k(2). While the Board kea a recommendation as to the classification
level of the offender, the county court or supeetourt determines the level of classification
after a hearingld.; see also Lidenl9 N.Y.3d at 275 (“Thus the sti¢ assigns the registrability
determination to the Board, and the risk Ig\lelel of notification’) determination to the
court.”).

The statute further provides:

At least thirty days prior to the determination proceeding, such
court shall notify the districttiorney and the sex offender, in
writing, of the date of the determination proceeding and the court
shall also provide the districttatney and sex offender with a copy

of the recommendation received from the board and any statement
of the reasons for the recommendation received from the board.
This notice shall include the following statement or a substantially
similar statement . . . This proceeding . . . will determine how long
you must register as a sex offended how much information can

be provided to the public concerning your registratitinyou fail

to appear at this proceeding, withosufficient excse, it shall be
held in your absence. Failure to appear may result in a longer
period of registration or a higher level of community notification
because you are not present tibeo evidence or contest evidence
offered by the district attorneyThe court shall also advise the sex
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offender that he or she has a righta hearing prioto the court’s

determination, that he or she hiéi® right to berepresented by

counsel at the hearing and that ceelnwill be appointed if he or

she is financially unable to retain counsel.
Id. (emphasis added). “If a sex offender, hawegn given notice, including the time and place
of the determination proceeding in accordandé this section, fails to appear at this
proceeding, without sufficient excuse, the ¢almall conduct the hearing and make [a]
determination[].” N.Y. Correct. Law § 168-k(4At the hearing, the sex offender can also
obtain counsel appointed by the court if the aender applies for counsel and the court finds
that the sex offender cannot afford to ret@minsel. N.Y. Core. Law 8§ 168-k(2).

If the parties dispute issuascluding whether the sex offendis required to register, the
court may also consider that disputd. “Where there is a dpute between the parties
concerning the determinations, tmurt shall adjourn #nhearing as necessary to permit the sex
offender or the district attorney to obtain materialevant to the determinations from the state
board of examiners of sex offenders or any siatecal facility, hospith institution, office,
agency, department or division. Such materials may be obtaynsabpoena if not voluntarily
provided to the requesting partyld. The New York Court of Apgals has held that the court

may consider not only the leved classification but also whegr a sex offender is under any

obligation to register if theris a dispute among the parttéd.iden 19 N.Y.3d at 276 (“Where

14" At the time of Plaintiff’'s classificatiohearing, Plaintiff couldnly challenge his risk
level and not the determination that he was meglto register at thelassification hearingSee
In re Mande] 742 N.Y.S.2d 321, 322 (App. Div. 2002) (“SOHR#its the court’s function to
determining the duration of registration and theslef notification. Since the court’s function
in a proceeding pursuant to Correction Law art&h€ is limited, in the absence of a proceeding
pursuant to CPLR article 78, the court may not review the Board’s registration determination.”),
abrogated byPeople v. Lidenl9 N.Y.3d 271 (2012kee also Lidenl9 N.Y.3d at 274 (noting
that “several Appellate Division decisions h[elbdat a determination of registrability may be
challenged only in an article 78 proceeding” amaking it clear that a plaintiff could challenge
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the intial determination that thperson must register is disputed, that registrability can be
considered in the risk level proceeding."Y.he state has the burdeneastablishing by clear and
convincing evidence the risk level assessmeRebple v. Arotin796 N.Y.S.2d 743, 745-46
(App. Div. 2005). “Case summariefien satisfy this burden.td.

The court is ultimately required to provide @wler with findings of fact and law, which
order can be appealed by either pattyN.Y. Correct. Law § 168-k(2). “Where counsel has
been assigned to represent the sex offender tingoground that the sex offender is financially
unable to retain counsel, that assignmenlil sleacontinued throughouhe pendency of the
appeal, and the person may appeal as a poasrpptssuant to article eighteen-B of the county
law.” Id.

ii. Nonresident Worker Provisions

Under SORA, a “nonresident worker” is defihas “any person requado register as a
sex offender in another jurisdiction who is emplbye carries on a vocation in New York State,
on either a full-time or a part-time basis, withwithout compensation, for more than fourteen
consecutive days, or for an aggate period exceeding thirty dagsa calendar year.” N.Y.

Correct. Law § 168-a(15). Section 168-f(6)S¥DRA provides in pertinent part that:

the Board’s determation atthe classification hearingPeople v. Teagle884 N.Y.S.2d 80, 81
(App. Div. 2009) (“The defendant’s argument thaisaot properly subject to SORA at all is
not properly before this Coustnce a CPLR article 78 procerdiis the only proper vehicle in
which to raise a challenge to an agency detatian that an out-of-statconviction subjects a
defendant to SORA.”). Plaifftcould have brought a sefzde Article 78 proceeding to
challenge the Board'’s determination that he weajuired to registers a sex offender.

15 “Upon application of eithgparty, the court shall seal apgrtion of the court file or

record which contains materidlat is confidential under anyasé or federal statute.” N.Y.
Correct. Law 8§ 168-k(2).
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Any nonresident worker or nonresident student, as defined in
subdivisions fourteen and fifteeof section one hundred sixty-
eight-a of this article, shall regier his or her current address and
the address of his or her placé employment or educational
institution attended with the divin within ten ckendar days after
such nonresident worker or nonresident student commences
employment or attendance at an educational institution in the state.
Any nonresident worker or nonresident student shall notify the
[Dlivision of any change of residence, employment or educational
institution address no later than ten days after such change. The
[Dlivision shall notify the law enforcement agency where the
nonresident worker is employed tite educational institution is
located that a nonresideworker or nonresident student is present
in that agency’s jurisdictiotf.

N.Y. Correct. Law 8§ 168-f(6). New York Court Appeals has held that any sex offender, as
defined by New York Corrections Law Section 1%&)(d), may be required to appear on the
registry and whether or not a sex offendeeuired to register is a determination made
pursuant to N.Y. Corrections Law Section 1688ee Liden19 N.Y.3d at 275 (“The procedure
for registration of sex offenderdw move to New York from othesttates is set out in Correction
Law 8§ 168—k.”). Under N.Y. Corrections Law $iea 168-k, the determination as to whether a
sex offender has to register is made by the Bdartithe risk level classification determination
is made by a judge of the county court or supreme caualirt.

iii. Level lll Sex Offender Requirements

A sex offender is given a Level Il classificat when “risk of repeat offense is high and

there exists a threat tbe public safety.” N.YCorrect. Law 8§ 168-I(6)(ckee alsd\.Y.

1% plaintiff asserts that according to thimvision, he was requd only to notify the
Division that he was present in New York and wondd appear on the plibregistry if he
complied with this provision. (PIl. Opp’n to State Defs. 65, Tontrary to Plaintiff's claims,
this is a first step rather than the only steth which a nonresidentorker is required to
comply. Whether a sex offender will ultimately agbject to registration in New York State and
the level of classification is governed by theqadures set forth in New York Corrections Law
Section 168-k.

22



Correct. Law 8§ 168-d(2) (discussingtification given to individula about risk levels); N.Y.
Correct. Law 8§ 168-k(2) (same); N.Y. Correctw.8 168-n(3) (same). Level Il sex offenders
are required to register anch@l personally appear at thev enforcement agency having
jurisdiction within twenty days of the first ameirsary of the sex offends initial registration

and every year thereafter duritige period of registration for épurpose of providing a current
photograph of such offender. The law enforeatragency having jurisdiction shall photograph
the sex offender and shall promptly forward pycof such photograph to the [D]ivision.” N.Y.
Correct. Law § 168-f(2)(b-2). Additionally, a Level Il sex offender “shall also personally verify
his or her address every ninety calendar aatts the local law enforcement agency having
jurisdiction where the offender resglé N.Y. Correct. Law 8§ 168-h(3).

As a Level lll sex offender, pursuant to N&wrk Correction law, Plaintiff has a lifetime
registration requirement. N.Y. @ect. Law 8 168-h(2). Once it has been determined that a sex
offender is under a life-time registration, he maydsaoved from the registry only if he or she
has his or her conviction oxtarned or is pardonedseeN.Y. Correct. Law § 168-f(5Doe v.
O’Donnell, 924 N.Y.S.2d 684, 686 (App. Div. 2011) (“[Wi SORA expressly addresses an
offender’s relocation to another state, it doespmovide for his or heremoval from the sex
offender registry under such circumstances. Had the Legislature intereglire the Division
to remove a sex offender from New York’s regisipon his or her relocation from this state, it
would have so provided.”). SORA also requittest all sex offenders géster any change of
address with the Division “no later than ten cdlar days after any change of address.” N.Y.
Correct. Law 8§ 168-f(4). SORA makes cléaait both nonresident wkers and nonresident
students are to inform the Divisi within ten days of their retation to a new address. N.Y.

Correct. Law 8§ 168-f(6). The Division will inforfaw enforcement officials in the new place of
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residence of the individualiglocation. N.Y. Correct. Law £68-f(6); N.Y. Correct. Law § 168-
j4).r
c. State Defendants’ Motion to Dismiss the Complaint

The State Defendants assert that the daakss jurisdiction over Plaintiff's claims
against them for several reasons: (1)Rloeker-Feldmamloctrine bars the suit, (2) Judge
Camacho is immune because of the absotateunity doctrine, (3) the State Defendants are
immune because of sovereigmmunity, and (4) the Staf@efendants have no personal
involvement and therefore they are not proper partteor the reasons set forth below, the Court
finds that theRooker-Feldmamloctrine does not bar the bulkifaintiff’s suit, only a small
portion of it, Judge Camacho is immune fromgacution for all claims because of judicial
immunity and sovereign immunitiJew York State is also immurieom all claims because of
sovereign immunity, the Individu&tate Defendants are immune from all claims for money
damages, the Governor is not a proper partg, Plaintiff's claims against Harrington and
Mulligan have no merit. Therefore, Plaintiff's preliminary injunction request is denied, and the
State Defendants’ motion to dismiss is granted.

i. Rooker-Feldman Doctrine

Plaintiff is not barred from bringing the bulk of this action against the State Defendants
by theRooker-Feldmanloctrine. Under thRooker-Feldmaioctrine, federal district and
circuit courts lack subject-matter jurisdictiondases that are esselifidappeals from state-

court judgments.”Hoblock v. Albany Cnty. Bd. of Electiod®2 F.3d 77, 84 (2d Cir. 2005ee

17 The State Defendants arghet if Plaintiff had propeyl notified the apropriate New
York agency of his change of address, whileMogld still be on the registry, he would no longer
be under an obligation to report every 90 dayisisdocal law enforcement agency, since New
York Correction Law Section 168-h(3) only requieesex offender to report to the local law
enforcement where the offender “residesSeéState Def. Reply 17.)
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also Exxon Mobil Corp..\5audi Basic Indus. Corpb44 U.S. 280, 284 (2005) (holding that
Rooker-Feldmarbars “cases brought by state-court tesmplaining of injuries caused by
state-court judgments rendered before theidistourt proceedingsommenced and inviting
district court review and jection of those judgments”McKithen v. Brown626 F.3d 143, 154
(2d Cir. 2010) (“[T]heRooker-Feldmamloctrine deprives a fedé@ourt of jurisdiction to
consider a plaintiff's claim” wich applies to “cases brought byt&-court losers complaining of
injuries caused by state-court judgments readi®efore the district court proceedings
commenced and inviting districourt review of those judgments.” (citations and internal
guotation marks omitted)Baltieri v. Kelly, 441 F. Supp. 2d 447, 453 (E.D.N.Y. 2006)
(“[F]ederal district courts lacjurisdiction over suits that are, substance, appeals from state-
court judgments.” (quotingloblock 422 F.3d at 84)). “Underlying tHeooker-Feldman
doctrine is the principle, expressed by Cosgra 28 U.S.C. § 1257, that within the federal
judicial system, only the Supreme Conndy review state-court decisiong-foblock 422 F.3d
at 85;see also Williams v. 2720 Realty (do. 12-CV-6408, 2013 WL 55685, at *2 (E.D.N.Y.
Jan. 3, 2013) (“[O]nly the United States Suprero@r€Cis vested with jurisdiction over appeals
from final state court judgments.”).

In order forRooker-Feldmaro apply, a four-part test muse satisfied: “First, the
federal-court plaintiff must havest in state court. Secorttig plaintiff must ‘complain of
injuries caused by a state-courtigment.” Third, the plaintiff musinvite district court review
and rejection of that judgmentFourth, the state-court judgmemust have been ‘rendered
before the district court proceedings commenced . .Gréen v. Mattingly585 F.3d 97, 101
(2d Cir. 2009) (alteration and citations omittezhe also McKither626 F.3d at 154 (outlining

the Rooker-Feldmarest);Jelks v. Menorah Home & Hosp. for the Aged & Infirko. 13-CV-
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2995, 2013 WL 4008734, at *2 (E.D.N.Y. Aug. 5, 2013) (spmBaumgarten v. Suffolk County
No. 12-CV-0171, 2013 WL 3973089, at *6 (E.D.NJuly 31, 2013) (same). As discussed
below, only two of the four requiremeritave been met by the State Defendants.

The State Defendants argue that Judgmacho’s May 25, 2011 determination of
Plaintiff's risk level assessment)(i a loss in stateoairt, (2) is a state cot judgment that has
caused the injuries Plaintiff complains of imsthction, (3) that Platiff seeks review and
rejection of Judge Camacho’s decision, and (4 tine decision was reackd before Plaintiff
commenced this actionSée generallptate Defs. Mem.) The StaDefendants are correct only
as to the first and fourth elements — BRtdf did commence this proceeding on May 31, 2012, a
year after Judge Camacho’s Wia5, 2011 decision and Judge Ganno’s decision was a loss for
Plaintiff in state court®

As to the other tw&Rooker-Feldmamrlements, the State Defendants are wrong. The
issue before Judge Camacho waarRiff's risk level classificion, not whether he was required

to register as a sex offender. Indeed, at the tifrthe risk level clasgtation proceeding before

18 plaintiff argues that there is no final staburt decision because he can appeal Judge
Camacho’s decision. (Pl. Opp’n to State Def. 25—-399 unclear why Plaitiff believes he can
timely appeal a May 2011 court decision, but,ng avent, even assuming that Plaintiff could
timely appeal Judge Camacho’s decision, the alidityo so does not bar the application of the
Rooker-Feldmamloctrine since the doctrine applies naty to final orders but also to
interlocutory decisionsGreen v. Mattingly585 F.3d 97, 101 (2d Cir. 2009) (noting that the
“doctrine applied both to finatate court judgments and to irléeutory state court orders”);
Shelley v. BrandveeiNo. 06-CV-1289, 2012 WL 3903472,*8 (E.D.N.Y. Sept. 6, 2012)
(“Rooker-Feldmamloctrine, applies not only to finpldgments, but also to interlocutory
orders.” (citingCampbell v. GreisbergeB0 F.3d 703, 707 (2d Cir. 1996)3ke also Citibank,
N.A. v. SwiatkowskNo. 12-CV-0196, 2012 WL 542681, at M7 (E.D.N.Y. Feb. 21, 2012);
(“The fact that [the plaintiff] had an appealnging before the Appellate Division at the time of
removal does not affect the Rooker—Feldman analysi&clrowsky v. Yonkers Courthou3&7
F. Supp. 2d 692, 706 (S.D.N.Y. 2011) (holding thatinitial criminalconviction and civil
protective order were both final decisiongopto any 440 motions s&ing to overturn the
conviction).
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Judge Caracho, Plaintiff coulchot challenge the Board’s determtiwan that he was required to
register as a sex offender during fproceeding before Judge CamacBee In re Mandelr42
N.Y.S.2d 321, 322 (App. Div. 2002) (“SORA limits the court’s functiometermining the
duration of registration and thevkd of notification. Since theourt’s function in a proceeding
pursuant to Correction Law artidke-C is limited, in the absencéa proceeding pursuant to
CPLR article 78, the court may not revidéve Board'’s registration determination.dprogated
byLiden 19 N.Y.3d 271see also People v. Teag&84 N.Y.S.2d 80, 81 (App. Div. 2009)
(“The defendant’s argument that he is not propsulgject to SORA at ai$ not properly before
this Court since a CPLR article 78 proceedinthesonly proper vehicle in which to raise a
challenge to an agency determination thab@irof-state conviction subjects a defendant to
SORA."). Plaintiff's primary challenge in thequmeeding before this Court is to the requirement
that, as an alleged nonresident worker, he isiredjtio register as a sex offender in New Ybrk.

This determination was made by the Board, andiewtaintiff could have brought an Article 78

9 To the extent Plaintiff is challenging hisk level determination that was decided by
Judge Camacho on May 25, 2011, such a challenge is barred®gdker-Feldmanloctrine.
See Burfeindt v. Postupad@09 F. App’x 65, 66 (2d Cir. 23) (upholding district court’s
dismissal which rested partially &tooker—Feldmagrounds)Hoblock v. Albany Cnty. Bd. of
Elections 422 F.3d 77, 83 (2d Cir. 2005) (finding suit barrecdRmoker-Feldmarloctrine);
Zuneska v. Cuomdo. 12-CV-0949, (E.D.N.Y. Feb. 1, 201@)nding that the supreme court’s
determination that a level one registered dénder could not be declassified was barred from
review by the federalourt because of tHeooker-Feldmaioctrine);Anderson v. UMG
Recordings In¢.No. 12-CV-25826, 2012 WL 6093776,*2t(E.D.N.Y. Dec.7, 2012)
(“[A]lthough plaintiff’'s complaint does not detail ttgpecific injuries that @ rulings in the State
Court Action cause him, a fairading of the complaint is that plaintiff seeks to continue
pressing the claims underlying tBéate Court Action . . . .”)Vhite v. WhiteNo. 12-CV-200,
2012 WL 3041660, at *13—-14 (S.D.N.Y. July 20, 201#)diing that the statcourt decision was
the real cause of the plaintiff's injury and themef the federal district court lacked jurisdiction
over the matter)Munsch v. EvandNo. 11-CV-2271, 2012 WL 528135, at *6 (E.D.N.Y. Feb. 17,
2012) (barring a plaintiff from bringing a case in which the piiisought to have supervision
for life by the parole board found unconstitutionatause it would require the court to overturn
the state court decision).
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proceethg to challenge the Board’s determinati®hgintiff did not challenge the determination
in court. Thus, as to the Baks determination that Plaintiff vearequired to register, there is no
court proceeding that Plainti challenging in this actionJudge Camacho’s decision did
nothing more than determine Plaintiff's risk leetassification. It had no effect on whether
Plaintiff wasrequired to register Therefore, as to the determioatthat Plaintiffhad to register,
Plaintiff is not complaining of any injuries caused by Judge Camacho’s decision, nor is he
seeking a review or rejection of Judge Camacho’s decision. iRlainiherefore not barred from

bringing this action by thRooker-Fedimauloctrine?

2 plaintiff also asserts a dahbf access to the courts ctai (Pl. Opp’n to State Def.
25-39.) Plaintiff claims that éhState Defendants should berbd from asserting that the
Rooker-Feldmamloctrine bars his claims because thegvented him from filing his Article 78
petition and his appealld() The Court denied this claiat oral argument, (Oral Arg. Tr.
18:15-22:22), but explains the basis for the disalihere. “To sustain a cause of action for
denial of access to the courts, a plaintiff mustskthat ‘(1) the defendant acted deliberately and
maliciously, and (2) the plaintiff suffered an actual injuryD&Meo v. Kean754 F. Supp. 2d
435, 445 (N.D.N.Y. 2010%kee alsdawes v. VanBenschotetl F. App’'x 29, 31 (2d Cir. 2001)
(“To find an unconstitutional denialff access to the courts, a pl#irmust demonstrate that the
defendant acted deliberately and maliciously{gndricks v. Boltja20 F. App’x 34, 37 (2d Cir.
2001) (“[D]enial of access to the courts . . . regsiia showing of actualjury.”). “A plaintiff
must assert more than mere allegatioas tie ‘false and deceptive information and
concealment foreclosed Plafhfrom effectively seeking adequate legal redres®&Meq 754
F. Supp. 2d at 445 (quotirghristopher v. Harbury536 U.S. 403, 418 (2002)). Plaintiff argues
that several individuals employed in the courtaysprevented him from filing his appeal. (PI.
Opp’n to State Def. 25-39.) According to Plaintiffese individuals refudeto accept Plaintiff's
appeal papers without having them notarizedRlathtiff felt notary feesvere too expensive in
Europe and therefore he shatilave been allowed to submit non-notarized documelaty. (
Accepting the facts alleged by Plaintiff as tfaethe purposes of deciding the motions, they do
not support a denial of access claim, since enfgrprocedural rules of the court does not deny
access to the courBee Yadav v. Brookhaven Nat. L&&7 F. App’x 671, 672 (2d Cir. 2012)
(“Although pro selitigants must be afforded a certain@mt of latitude, they are still required
to attempt to comply with procedural rules, esplly when they can be understood without legal
training and experience.aidor v. Onondaga Count$17 F.3d 601, 605 (2d Cir. 2008)

(“[P]ro se litigants generally are required to infornethselves regarding procedural rules and to
comply with them.” (citations omitted)). Plaintiff, althougto seand litigating this case from
Malta, is required to comply withll procedural rules. Courteve found that requiring plaintiff

to pay fees related to filing papers in court dogsamount to a denial of access to court claim.
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ii. Absolute Immunity — Judge Camacho

On December 28, 2012, Plaintiff requested #iatlaims against Judge Camacho be
dismissed. (Docket Entry No. 113, Dec. 28, 201&tdtg However, in his opposition to the
State Defendants’ motion to dismiss the Conmplled on February 16, 2013, Plaintiff asserts
that Judge Camacho is not entitled to judisiainunity because he waerforming ministerial
and administrative duties on May 25, 2011 whenldétermined Plairfiis risk level Ili
classification. (PIl. Opp’n to State Def. 81The Court dismissed all claims against Judge
Camacho at oral argument. The Court sets fostlegal basis for the dismissal in this decision.

“It is well settled that judges generallyM@aabsolute immunity from suits for money
damages for their judicial actions and evdegations of bad faith or malice cannot overcome
judicial immunity.” Basile v. Connolly513 F. App’x 92, 93-94 (2d Cir. 2013) (internal
guotation marks omitted) (quotimgjiven v. Hunt579 F.3d 204, 209 (2d Cir. 2009)etri v.
N.Y. Office of Court AdminNo. 11-CV-3205, 2013 WL 1312002, at *6 (E.D.N.Y. Mar. 28,

2013) (discussing judicial immunity)Judges are afforded absolutenunity “in order to insure

See, e.gMoncla v. Kelley430 F. App’x 714, 717-18 (10th Cir. 2011);re Diet Drugs 325 F.
Supp. 2d 540, 541-43 (E.D. Pa. 2004). Plaintiffs ddhawée a right to file papers any way they
want. See, e.gWells v. Welbornl65 F. App’x 318, 322 (5th €i2006) (holding that the

plaintiff had no right to filehis papers by facsimile3ee also Wolfe v. Georgé86 F.3d 1120,
1126 (9th Cir. 2007) (“A state may set thente on which it will permit litigations in its

courts.”). Moreover, according to Plaintiff’'s ovgeubmission, he did nadrn that the Attorney
Defendants had failed to file his Article 78 peeding or appeal Judge Camacho’s determination
until afterthe time to do so had expiredSee, e.gCompl. § 164 (“Attorney/defendant Russo
told Plaintiff to prepare a different Article 78tR®n, addressing the jurigtdion of the court to
adjudicate a Level lll Classdation upon a non-New York citizeamd non-resident worker in
violation of Correction Lavg 168-f(6), and that attorney/@égfdant Russo would file it.

However, once again after the time to so do hagseld Plaintiff learned that attorney/defendant
Russo did not file the aforementioned Petitidernphasis omitted)); PIl. Prelim. Inj. Mot. 43
(admitting that he was told that he was outside @ftitine to file a timely appeal).) Plaintiff also
asserted at oral argument that he was unalgerfect his appeal becaBRusso never returned
his case file to him. (Oral Arg. 86:8—-20.) Theref Plaintiff has failed to sufficiently allege a
claim for denial of aces to the courts.
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that a judicial officer, irexercsing the authority vested in hirshall be free to act upon his own
convictions, without apprehension ofrpenal consequences to himselBfiven, 579 F.3d at
209 (internal quotation mias omitted) (quotinddradley v. Fisher80 U.S. (13 Wall.) 335, 347
(1871)). A judge is immune “even if [thedge’s] exercise of authority is flawed by the
commission of grave pcedural errors,Basile 513 F. App’x at 94 (geration in original)
(quotingStump v. Sparkmad35 U.S. 349, 359 (1978)), or ifgljudge acted ‘in excess of his
or her jurisdiction’or authority,”id. (quotingMaestri v. Jutkofsky860 F.2d 50, 52 (2d Cir.
1988)). See alsdrietri, 2013 WL 1312002, at *6 (finding that absolute immunity is not affected
by procedural errors or a judgeting in excesef authority);Collins v. Miller, No. 06-CV-5179,
2007 WL 2891414, at *2 (E.D.N.XSept. 28, 2007) (“[A]bsolutaugdicial immunity ‘is not
overcome by allegations of bad faith or malio®y can a judge ‘be deprived of immunity
because the action he took was in erroror.was in excess of his authority.” (quotiMireles
502 U.S. at 11))aff'd, 338 F. App’x 34 (2d Cir. 2009).

Plaintiff asserts that Judge Camacho’s actiwase ministerial and administrative. “In
determining whether an act by a judge is ‘judi¢ithereby warrantingbsolute immunity, we
are to take a functional approach, for stisimunity is justified and defined by tHanctionsit
protects and serves, not by fherson to whom it attaches.Bliven, 579 F.3d at 209-10
(emphasis in aginal) (quotingForrester v. White484 U.S. 219, 227 (1988)). “In employing
this functional analysis, the Supreme Court hameggdly concluded that acts arising out of, or
related to, individuatases before the judge are coesadl judicial in nature.’Bliven 579 F.3d
at 210;see also Tomlins v. Vill. of Wappinger Falls Zoning Bd. of App8aBkF. Supp. 2d 357,
365 (S.D.N.Y. 2011) (holding that judicial immtynis applied when a government official

performs “the function of resalwg disputes between parties,ajrauthoritatively adjudicating
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private rights.” (QuotingAntoine v. Byers & AndersoBp8 U.S. 429, 435-36 (1993))). Judicial
immunity will not apply only if “an individual's duties do not require him to exercise
discretionary judgment but rather are ‘purelyisierial and administrative’ in natureTomling
812 F. Supp. 2d at 365 (citations omittesBe also Quitoriano v. Raff & Becker, LL&75 F.
Supp. 2d 444, 450 (S.D.N.Y. 2009) (finding that gigli immunity applies when the function
involves “exercise[ing] discretionajydgment”). “Even ‘informal anéx parte proceedings

that are ‘otherwise within jmdge’s lawful jurisdiction’are considered judicial.Zeigler v. New
York No. 11-CV-037, 2013 WL 2461453, at (d.D.N.Y. June 7, 2013) (quotirfgprrester,

484 U.S. at 227). As pled in the Complathg only act Judge Camacho engaged in was
judicially designating Plaintiff a sk level Il sex offender, which wseclearly an act that required
his “discretionary judgment* (Compl. 11 29, 64, 69-71, 74-88, 120, 161, 166-167, 172, 252,

258, 285, 287, 296—298.) Judge Camacho is therefutitled to the awlute immunity’? See,

1 The Second Circuit has provided a liseamples of administrative functions
performed by judges — none of which are simitathe actions engaged in by Judge Camacho.
The list includes administrative actions likeetdoting or dismissing a court employee; and
compiling general jury lists to affect all future trialBliven v. Hunt579 F.3d 204, 210 (2d Cir.
2009) (citations omitted). The list also includpsomulgating a code of conduct for attorneys,”
although the court stated that jhege performing such a taslould be “entitled to legislative
immunity.” Id.

%2 |n addition, all actions against Judgamacho are barred by sovereign immunity.
Plaintiff sued Judge Camacho for actions he iadkis official capacity as a judge of Queens
County Supreme Court — determining that Riffimvas a risk level 11l sex offender. The
Eleventh Amendment bars all suits against statase agencies and indluals sued in their
official capacity, including judgesSee Woods v. Rondout Valleyn€e&ch. Dist. Bd. of Edyc.
466 F.3d 232, 236 (2d Cir. 2006) (“The immunigcognized by the Eleventh Amendment
extends beyond the states themselves to atgiets and state instrumentalities that are,
effectively, arms of a state.” (#nal quotation marks omitted) (quotiRggents of the Univ. of
Cal. v. Doe 519 U.S. 425, 429 (1997)}ahl v. KosovskyNo. 08-CV-8308, 2011 WL 779784,
at *7 (S.D.N.Y. Mar. 3, 2011) (“Official-capagisovereign immunity extends to a state judge
sued in her official capacity.”aff'd, 471 F. App’x 34 (2d Cir. 2012yert. denied568 U.S. ---,

31



e.g, Myers v. Sperazzflo. 11-CV-292, 2012 WL 6690303, at *2 (W.D.N.Y. Dec. 21, 2012)
(finding the judge who determingle plaintiff a levelll sex offender to be absolutely immune
under judicial immunity).

iii. Sovereign Immunity

“As a general matter, stateg@nsovereign immunity from suin federal court, even if
the claim arises under federal lankKM Enterprises, Inc. v. McDonald-- F. App’X ---, ---,
2013 WL 1799866, at *1 (2d Cir. Apr. 30, 2013). 8tamay only be sued in federal court when
they have waived their sovéga immunity, Congress has actiedabrogate state sovereign
immunity pursuant to Section 5 of the Fourteelsthendment, or the plaintiff is suing a state
official in his or her official capacity fqorospective injunctive relief from an ongoing
constitutional violation.U.S. Const. amend. X{/a. Office for Prot. &Advocacy v. Stewarb64
U.S. ---, ---, 131 S. Ct. 1632, 1638 (201Wjill v. Mich. Dep’t of State Police&l91 U.S. 58, 66
(1989);Mary Jo C. v. N.Y. State & Local Ret. $y€7 F.3d 144, 152 (2d Cir. 2018kgrt.
dismissed569 U.S. ---, ---, 133 S. Ct. 2823 (201BM Enterprises--- F. App’x at ---, 2013
WL 1799866, at *1Woods v. Rondout Valley Cent. Sch. Dist. Bd. of Ed66.F.3d 232, 236
(2d Cir. 2006). “The immunity recognizég the Eleventh Amendment extends beyond the
states themselves to state agamis state instrumentalities that are, effectively, arms of a state.”
Mary Jo C, 707 F.3d at 152 (quoting/oods 466 F.3d at 236) (alterations omitted). In addition,
“[tlhe Eleventh Amendment bars the awardrainey damages against state officials in their
official capacities.”Ford v. Reynolds316 F.3d 351, 354-55 (2d Cir. 2008¢e also Woods

466 F.3d at 236 (holding that officials in thefficial capacities cannot be sued for money

133 S. Ct. 1460 (2013). Furthewre, as discussetiprain theRooker-Feldmarsection, this
Court is barred from direct review of any judicial determination made by Judge Camacho.
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damages). “[T]he Supreme Court has frequenttrmcted that a state will not be deemed to
have waived its sovereigmmunity unless the waiver isxpress’ and ‘unequivocal.”Doe v.
Pataki 481 F.3d 69, 78 (2d Cir. 2007).

1. Claims for Money Damages

In order to sue a state for a constitutiorialation under the Foteenth Amendment, a
party must rely on an act of Congress whigplieitly allows suit and abrogates sovereign
immunity. See Coleman v. Court of Appeals of M6 U.S. ---, ---, 132 S. Ct. 1327, 1338
(2012) (“To abrogate the Stat@mmunity from suits for damages under 8 5 [of the Fourteenth
Amendment], Congress must identify a pattefroonstitutional violations and tailor a remedy
congruent and proportional togtldocumented violations.”$ee also United States v. Georgia
546 U.S. 151, 158 (2006) (“Section 5 authori@esgress to create a cause of action through
which the citizen may vindicate his Fourteenthement rights.” (citations omitted)). If a
plaintiff wants to sue someone acting under tHeraaf state law for money damages because of
a constitutional violation, the relief comes from § 1988ymund v. Foster205 F.3d 1327 (2d
Cir. 2000) (“42 U.S.C. § 1983, . . . makes aiftfeenth Amendment due process violation
actionable.”);Sank v. City Univ. of N.YNo. 10-CV-4975, 2011 WL 5120668, at *6 (S.D.N.Y.
Oct. 28, 2011) (“Because []Section 1983[] provides a remedy for alleged constitutional
violations, [plaintiff] cannot base claims datly on the First, &urth and Fourteenth
Amendments.”)see alsaNimmer v. Suffolk Cnty. Police Depli76 F.3d 125, 136 (2d Cir.

1999) (“Section 1983 permits an individual depriwéc federal right by a person acting under
color of state law to seek compensation ohefal court.”). However, under 8§ 1983 statutory
scheme, 8§ 1983 only applies to states if they eon® its application ahwaive their immunity.
Gross v. New Yorld28 F. App’x 52, 53 (2d Cir. 2011) (“The Eleventh Amendment bars § 1983

claims against states, absent their conseMd&mot v. Bd. of Regent367 F. App’x 191, 192
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(2d Cir. 2010) (“It is well-established that. 8 1983 was not intendl¢o override a state’s
sovereign immunity.” (citations omitted)Pinaud v. County of Suffql&2 F.3d 1139, 1147 (2d
Cir. 1995) (“[T]he Supreme Court has ruleatiCongress did not intend § 1983 to abrogate
immunities well-grounded in history and reason.” (alterations omitted) (&tuadyley v.
Fitzsimmons509 U.S. 259, 268 (1993)).

New York State has not waived its sovgreimmunity in 8 1983 suits, and Congress has
not abrogated its immunitySee Vincent v. Yelichhl18 F.3d 157, 177 (2d Cir. 2013) (holding
that “suits against [New York] State umde1983 are barred bygereign immunity”);

McCluskey v. N.Y. Unified Court Sy442 F. App’x 586, 588 (2d Cir. 2011) (dismissing § 1983
claims because “there is no evidence sugggsny waiver of soweign immunity” by New

York State)cert. deniedd568 U.S. ---, 132 S. Ct. 1553 (201@x0ss 428 F. App’x at 53
(“Because New York [State] has waived its imntyfrom liability and consented to be sued
only to the extent that claims are broughthia New York Court of Claims, as opposed to
federal court, the district court correctly dissed Gross’s complaint for lack of subject matter
jurisdiction.”); Mamot 367 F. App’x at 192 (“It is well-stablished that New York has not
consented to 8 1983 suits in fedeyalirt . . . .” (citations omitted)see also Jones v. N.Y. Div. of
Military & Naval Affairs, 166 F.3d 45, 49 (2d Cir. 1999) (fimgj that New York State has not
waived it sovereign immunity and Congress hasabrogated its sok&gn immunity in a

§ 1983 action)Keitt v. New York CityNo. 09-CV-8508, 2011 WL 4526147, at *3 (S.D.N.Y.
Sept. 29, 2011) (“[T]here has been no waivenohunity by the state or abrogation of immunity

by Congress” in § 1983 claim$).Since New York State has neaived its sovereign immunity

23 Furthermore, “neither a State nor its oiffis acting in their official capacities are
‘persons’ under [42 U.S.C.] § 1983[;]” ancktiefore, they cannot be sued under § 1983.

34



in 8 1983 clairs and § 1983 has not abrogatedessammunity, all claims for money damages
where New York State is the real partyinterest are barred by sovereign immuni8ee, e.g.
Nolan v. CuompNo. 11-CV-5827, 2013 WL 168674,%at (E.D.N.Y. Jan. 16, 2013).
Moreover, as discussed abosgeyereign immunity applies honly to the State but to
“state agents and state instrumentalities’ wtiba state is the real, substantial party in
interest.” Henny v. New York842 F. Supp. 2d 530, 544 (S.D.N.Y. 2012) (cifRegents of the
Univ. of Cal. v. Dog519 U.S. 425, 429 (1997pee also Mary Jo C707 F.3d at 151-52 (“The
immunity recognized by the ElevtnAmendment extends beyond thates themselves to ‘state
agents and state instrumentalities’ that effectively, arms of a state.” (alteration omitted)
(quotingWoods 466 F.3d at 236)). Where a claim is brouagminst an official in their official
capacity, the state is considered the real parityterest and therefe the same sovereign
immunity principles apply as if the ctaiwas brought directlggainst the staté. KM
Enterprises--- F. App’x at ---, 2013 WL 1799866, &t (finding that a suit against a

government official in her “official capég as Commissioner of the New York State

Huminski v. Corsone886 F.3d 116, 133 (2d Cir. 2004) (alteration omitted) (quadifigv.

Mich. Dep't of State Policet91 U.S. 58, 71 (1989)3ee alsaCowder v. Dep't for Children &
Families No. 09-CV-0628, 2010 WL 3834008, at *2 (E.D.N.Y. Sept. 27, 2010) (“§ 1983 only
applies to ‘persons’ actinunder the color of state law. ‘Gowenent entities that are considered
arms of the State for Eleventh Amendmentgoges,’ . . . are not persons under § 1983.”
(quotingWill v. Mich. Dept. of State Policd91 U.S. 58, 70 (1989))).

24 State officials may only be liable und®1983, when officials are sued in their
individual capacity andre “individual[ly] and personallly] liabl[e]."Hafer v. Melg 502 U.S.
21, 30 (1991)see alsdNright v. Smith21 F.3d 496, 501 (2d Cir. 1994) (& well settled in this
Circuit that ‘personal involvement of defendaint alleged constitutional deprivations is a
prerequisite to an awanf damages under § 1983."Fpwlkes v. Rodrigueb84 F. Supp. 2d
561, 572 (E.D.N.Y. 2008) (personal involvemenhecessary for damages against state
officials). “Because vicariougability is inapplicable tdBivensand § 1983 suits, a plaintiff must
plead that each Government-offitdefendant, through the officislown individual actions, has
violated the Constitution.’Ashcroft v. Igbal556 U.S. 662, 676 (2009).
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Departnent of Transportation DOT’)” was “effectively . . . a suit against the State of New
York” and covered by sovereign immunit@pllomp v. Spitzers68 F.3d 355, 369 (2d Cir.

2009) (“Eleventh Amendment sovereign immunityriot a mercurial area of law, but has been
definitively settled by the Supreme Court sid&90 with respect to actions against the state
itself, and 1945 with respect to mxts against state agcies or state officials named in their
official capacity.” (citations omitted))}Huminski v. Corsone886 F.3d 116, 133 (2d Cir. 2004)
(“[S]tate officials cannot be suad their official capacities foretrospective relief under section
1983.7); Anghel v. N.Y. Dep’t of HealthNo. 12-CV-03484, 2013 WR338153, at *9 (E.D.N.Y.
May 29, 2013) (“A suit for damages against a stéfieial in his or herofficial capacity ‘is

deemed to be a suit against the state, amdfficial is entitled to invoke the Eleventh
Amendment immunity belonging to the state.” (quotligg Jing Gan v. City of New Y1596
F.2d 522, 529 (2d Cir. 1993)pietri, 2013 WL 1312002, at *4 (“The Eleventh Amendment also
bars suits against state officials in their offi@apacities for money dames.”). Here, Plaintiff
specified in the Complaint that he is onlyrsythe individually named &te Defendants in their
“official capacity” (Comp. 1Y 29-32.) Therefore, Plathis barred from bringing this action
against all the State Defendants for monayalges pursuant to § 1983, since the Individual
State Defendants are sued in their official cafscand the suit is therefore considered a suit
against the state. All of Plaintiff's claimeeking money damages are therefore dismissed as to

all of the State Defendants.

5 Furthermore, the Court has no authoritgtant a writ of mandamus. Mandamus is a
writ that has been codified in 28 U.S.C. 8§ 13&ke Moore v. N.Y. Appellate Div. Fourth Dep’t
No. 10-CV-5952, 2011 WL 703711, at *3 (E.D.N.FFeb. 17, 2011) (discussing mandamus).
Pursuant to the statute, a pl#firmay seek mandamus in fedecalurt “to compel an officer or
employeeof the United Statesr any agency thereof to perform a duty owed to the plaintiff.”
Binder & Binder PC v. Barnhay899 F.3d 128, 133 (2d Cir. 2005) (quoting 28 U.S.C. § 1361)
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2. Injunctive and Declaratory Claims

UnderEx Parte Youn@nd its progeny, a person may sue a $taitprospective
injunctive and declaratory relief under the Fourteenth Amendment of the ConstittgerMary
Jo C, 707 F.3d at 166 (“Under the well-known exceptiofithe Eleventh Arandment’s grant of
sovereign immunity from sij first set forth inEx parte Young209 U.S. 123, 28 S.Ct. 441, 52
L.Ed. 714 (1908), . . . ‘a plaintiff may sue a stafficial acting in Is official capacity —
notwithstanding the Eleventh Amendment — for prasipe, injunctive reliefrom violations of
federal law.”” (alterations in original) (quotir§tate Emps. Bargaining Agent Coal. v. Row|and
494 F.3d 71, 95 (2d Cir. 2007)pee also McKeown v. N.Yagt Comm’n on Judicial Condyct
377 F. App’x 121, 123 (2d Cir. 2010) (“[A] state offatiacting in his or her official capacity
may be sued only for prospectivguinctive relief from ongoing violationgf federal law . . . .”).

TheEx parte Youngurisprudence “rests on thegmise — less delicately called a
‘fiction,” — that when a federal court commandstate official to do nothing more than refrain

from violating federal law, he is not the &td&br sovereign-immunity purposes,” and therefore

(enphasis added);utheran Med. Ctr. v. Thompsads0 F. Supp. 2d 414, 419 (E.D.N.Y. 2007)
(quoting 28 U.S.C. 8 13613ge also Jones v. Astrts26 F. Supp. 2d 455, 459 (S.D.N.Y. 2007)
(same). Federal courts have jurisdiction ovaimet against federal officers under the statute but
do not have jurisdiction over mandamusi@ts brought against state officeiSee Davis v.
Lansing 851 F.2d 72, 74 (2d Cir. 1988) (holding ttiee federal courts have no jurisdiction over
mandamus actions brought against state officedabse “[t|he federal courts have no general
power to compel action by state officialsQhinn v. BradtNo. 11-CV-0376, 2012 WL

2325850, at *6 (N.D.N.Y. June 19, 2012) (dismisdimg petitioner's mandamus claim because
“[d]istrict courts are not authorized . to compel a state or statficials to perform a particular
duty” (alteration inoriginal) (quotingReyes v. New Yqrklo. 08-CV-1679, 2008 WL 2120783,
at*1 (E.D.N.Y. May 19, 2008))Moore, 2011 WL 703711, at *3 (holdintpat the federal court
had no jurisdiction to congb a state official)Main v. Vt. Supreme Couyio. 09-CV-157, 2009
WL 1940876, at *1 (D. Vt. June 30, 2009) (noting tfemteral courts have “no jurisdiction to
compel action by state officials via a writ of mandamuis&hron v. Armstrong289 F. Supp. 2d
56, 58 (D. Conn. 2003) (“By its terms, the feden@indamus statute does apply to an action

to compel a state or state officials to parica particular duty.”). Therefore, Plaintiff's
mandamus request is denied.
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sovereign immunity does not appl$tewart564 U.S. at ---, 131 S. Ct. at 1638. Heparte
Youngdoctrine is limited to the situation where @ificial is acting ndividually to violate
federal constitutional rights and “does not applyewlthe state is the real, substantial party in
interest.” Id. (citations and internal quotation maiksitted). “In defining whether a state
official is a proper party ta suit seeking to enjoin the enforcement of an allegedly
unconstitutional statute, the Supre@ourt has held: ‘[l]t is plaithat such officer must have
some connection with the enforcement of the@ocglse it is merely making him a party as a
representative of theage, and thereby attempting to make the stategdy.” Nolan 2013 WL
168674, at *9 (quotingx parte Young209 U.S. at 157). Thus, to obtain injunctive and
declaratory relief against an affal, the official must have direct connection to the illegal
action. See Davidson v. Scull¥48 F. Supp. 2d 249, 254 (S.D.N2001) (“Actions involving
claims for prospective declaoay or injunctive relief are penssible provided the official
against whom the action is brought has a direnhection to, or respondglity for, the alleged
illegal action” (citations and alterations omitted¥gee also Colema®66 U.S. at ---, 132 S. Ct.
at 1350 (finding that a plaintiff nyd'seek injunctive relief againghe responsible state official”
underEx parte Young

A. Relief Sought by Plaintiff

Plaintiff's injunctive claims are not entiretfear. Plaintiff appearto seek his removal
from the New York State sex offender registry baegle asserts his placement on the registry is
unconstitutional. Plaintiff states in Hiseliminary Injunction Memorandum that:

Petitioner brings this proceeding for preliminary injunction to
enjoin the State Defendants ané tto-defendant New York City
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Police Departrant Sex Offender Unit (NYCPDSOUY[ from

continuing to engage in discriminatory, deceptive, fraudulent and

illegal practices in connection witbroviding alleged public safety

notification of Petitioner, who doeasot reside, nor was he ever a

resident at anytime as stated in the [Complaint].
(PIL. Prelim. Inj. Mem. 30.) Plaintiff also appsdo seek relief from what he believes is the
requirement that he return to New Yakery ninety day#o register. Id. at 44.) In addition,
Plaintiff seeks “[a]n [o]rder commanding the State Deferslant the NYPDSOU Defendants
that any application seglg the arrest of the Petitionerle sole [sic] brought before this
Honourable [sic] Court and nolar jurist and/or court afompetent jurisdiction.” I€. at 45.)
Plaintiff further seeks an order that he “will lnmger be required to register nor update his
registration, as long as he continues to be aashent of the State of New York, and/or does
not visit New York more than 10 days and muaire that [sic] 30 days in one yearld.j Lastly,
Plaintiff seeks declarations of SORA’s wnstitutionality, including1) “the application,
implementation and enforcement of SORA hag fsis being applied to the Petitioner is
unconstitutional;” (2) “the application, implemetitan and enforcement of SORA has [sic] it is
being applied to the Petitiones cruel and unusual punishng (3) “the application,
implementation and enforcement of SORA hag sis being applied to the Petitioner has no

relationship to a State protected interest;™{A¢ application, implementation and enforcement
of SORA in regards to nonresident workerpeescribed in Correction Law § 168-f(6) does not

provide nor assign the State Defentdawith discretion and/or gutrity to refer such nonresident

%6 As discusseduprain footnote 4, the NYPD is not a suable entity and is not a party to
this action.
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worker for a Level Classification deteimation;” and (5) “the Order by Defendant Camacho is
declared null and void and unenforcealife (id.)

B. State Defendants’ Alleged Involvement

Plaintiff alleges that the Gowgor had direct involvemend establish § 1983 liability,
since Governor Cuomo would be responsibleréd@ommending Plaintiff's extradition from
Malta to the United States. (pp’n to State Def. 82—84.) Plaintiff has presented no evidence
that there is an extradition recaador Plaintiff or that such agxtradition request will be made,
nor has Plaintiff shown that the Governaswd be involved in making such an extradition
request.Cf. Nolan, 2013 WL 168674, at *10 (finding in as@challenging a denial of the
plaintiff's request for a reclagfication of his risk assessntdavel as a sex offender “that
Cuomo is not a proper party to the extent thaintiff has asserted Section 1983 claims for
injunctive relief against him in his official cagity” and dismissing the claims against Governor
Cuomo). The fact that the Governor is chdrgenerally with executing the laws of New York
is insufficient to allege that the Governoinsolved in (a) having Platiff extradited from
Malta and (b) removing Plaintiff from éhNew York’s sex offender registrysee Nolan2013
WL 168674, at *9 (holding that theogernor’s duty to take care that the law is enforced is not
sufficient to make the governor a proper paftygng v. Patakil64 F. Supp. 2d 406, 410
(S.D.N.Y. 2001) (“[S]tate official’s duty to exate the laws is not enoudy itself to make that
official a proper party in a suit allenging a state statute.” (quotid¢arden v. Pataki35 F.

Supp. 2d 354, 359 (S.D.N.Y. 19948jf'd, Chan v. Pataki201 F.3d 430 (2d Cir. 1999)ert.

denied 531 U.S. 849 (2000)))Given that Plaintiff has failed fplead that Governor Cuomo had

27" As discusseduprain footnote 19, any challenge dJadge Camacho’s decision is
barred by thé&kooker-Feldmamoctrine.
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direct invdvement with Plaintiff's classificatin as a sex offender and has not plausibly alleged
that Governor Cuomo is seekingdrtradite him, the Complaint is dismissed with prejudice as to
Governor Cuomo. The Court finds that, as a malftéaw, Plaintiff cannoseek injunctive relief
against Governor Cuomo.

For the reasons set forth below, the Cailsb finds that, assung, without deciding,
Plaintiff can seek injunctive relief against Harrington and Mulli§&Plaintiff is not entitled to
any injunctive relief against Harrington or Mgkn because Plaintiff has not stated and cannot
state a claim upon which relief can be grantede Cburt, therefore, ages Plaintiff's motion
for injunctive”® and declaratory religtand grants the State Defendgmhotion to dismiss all of

Plaintiff's claims.

8 The Court notes that based on the lagguaf SORA, Harrington and Mulligan appear
not to be proper parties sincather Harrington nor Mulligan can graRlaintiff the relief that he
seeks. The only manner in which an individual can be removed from the registry is by being
pardoned by the governor of the state of cotnmn or if his convidbn is overturned.SeeN.Y.
Correct. Law § 168-f(5)Q’'Donnell, 924 N.Y.S.2d at 686 (discussing the two limited manners in
which a lifetime registrant can lbemoved from the registry3ee also Nolan v. CuomiNo. 11-
CV-5827, 2013 WL 168674, at *10 (E.D.N.Y. Jan. 16, 2013) (dismissing the head of the
Division because the statute does provide for the Division tenforce the statute or change
someone’s registration).

29 In order to prevail on his claim for agliminary injunction, Plaintiff “must establish
that he is likely to succeed on the merits, thats likely to sufferrreparable harm in the
absence of preliminary relief, thite balance of equities tips s favor, and that an injunction
is in the public interest.’ Winter v. Natural Res. Def. Council, In655 U.S. 7, 209 (20083ge
alsoChristian Louboutin S.A. v. Yves Saint Laurent Am. Holdings,886.F.3d 206, 215 (2d
Cir. 2012). As discussadfra, Plaintiff's numerous claims of constitutional violations fail on
the merits, and therefore, his motin injunctive relief is deniedSee Monserrate v. N.Y.
Senate599 F.3d 148, 154 (2d Cir. 2010) (finding thdtilure “to establish a likelihood of
success on the merits of any claim . . . islfataa claim for preliminary injunction).

30" A plaintiff cannot mainta a claim for a declaratpjudgment where the underlying
substantive claim has been dismissed sinc®#utaratory Judgment Act (“DJA”) only created a
procedural mechanism and notindependent cause of actioBhevron Corp. v. Naranj®67
F.3d 232, 244 (2d Cir. 2012) (“The DJA gives a distwmart the discretion to ‘declare the legal
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d. Plaintiff's Substantive Claims Against the State Defendants

Plaintiff is not entitled to injunctive religfgainst the State Defenta because Plaintiff's
numerous claims fail to state any constitutionalations. In the Complaint, motion for
preliminary injunction and oppo&n to the State Defendants’ motion to dismiss, Plaintiff
asserts that requiring him to register under SORA violates his rights under the Constitution,
including procedural due progg substantive due procesg& protection, privileges and
immunities, right to travel and his right to fsree from cruel and unusual punishment; Plaintiff
also argues that SORA violates many provisiohthe Constitution including the Due Process
Clause because it is vague, BhePost FactdClause, the Full Faith and Credit Clause, the
Supremacy Clause, Commerce Clause and Dor@amimerce Clause. For the reasons set forth
below, the Court finds that none of Pldii'd constitutional claims have merit.

i. Procedural Due Process — Generally

“To plead a violation of procedural due procesglaintiff must plasibly allege that he
was deprived of property without constitutionadligequate pre- or post-deprivation process.”

J.S. v. TKach714 F.3d 99, 105 (2d Cir. 2013). “In orderdo this, a plaintiff must ‘first

rights and other legal relations anfiy interested partseeking such declation.” But that
discretion does not extend to fttheclaration of rights that dwot exist under law. Like a
preliminary injunction, a declamty judgment relies on a valid legal predicate. The DJA is
‘procedural only,” and ‘does not creatr independent cause of action.£grt. denied568 U.S.

2012) (“But the Declaratory Judgment Act is natoarrce of federal substive rights, because it
does not ‘provide an independent cause of actitsnoperation is piedural — to provide a

form of relief previously unavailable.”Chiste v. Hotels.com L.P756 F. Supp. 2d 382, 40607
(S.D.N.Y. 2010) (“Declaratory judgments anduingtions are remedies, not causes of action.”);
Propst v. Ass’n of Flight Attendant46 F. Supp. 2d 14, 22-23 (E.D.N.Y. 2008) (“The
Declaratory Judgment Act, 28 U.S.C. 8§88 220%eq. does not provide ‘an independent cause of
action’ but rather its ‘operatias procedural only — to proveda form of relief previously
unavailable.” The court may ‘only enter a geakory judgment in favasf a party who has a
substantive claim of rightt such relief.” (quotindn re Joint Eastern & Southern District
Asbestos Litig.14 F.3d 726, 731 (2d Cir. 19933f'd, 330 F. App’x 304 (2d Cir. 2009).
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identify a property right, second show that thevfe@rnment] has deprived him of that right, and
third show that the deprivation waffected without due process.J.S, 714 F.3d at 105
(alteration in original) (citations omittedjee alsdPalacio v. Pagan345 F. App’x 668, 669 (2d
Cir. 2009) (discussing the elements of procedural due protess)ey v. Black702 F.3d 701,
706—07 (2d Cir. 2012) (sam&c¢hweitzer v. Croftgn-- F. Supp. 2d ---, ---, 2013 WL 1208999,
at *10 (E.D.N.Y. Mar. 25, 2013) (same).

Plaintiff alleges that the State Defendanfsinged upon his duprocess rights by their
“(1) failure to grant Plaintiff a continuance $eek and obtain exculpatory evidence to rebut the
prosecution case [at his risk assessment clagsifichearing]; (2) statig on the record that
Judge Camacho would only consider prosecufin] evidence to make his determination;
(3) refusing to order the prosecutitinturn over its’ [sic] entire evidentiary/investigatory file for
Plaintiff's review and rebutta[(4)] conducting the S.O.R.A. heags and proceedings in an
oppressive and criminal mode @beration rather affording [sic] &htiff equal protection of the
law, otherwise afforded to civil litigants in cas¢and (5)] issuing afsic] Level Classification
judgment without complying with the statwanandate of provided [sic] reason, facts and
detailed analysis on what basis and admissbigence he reached lisnclusions.” (Compl.
1252.)

Plaintiff is barred by th&®ooker-Feldmaidoctrine from pursuing this claim. In any
event, Plaintiff was not deprived of any propenterest without due press and this claim is
without merit.

1. Rooker-Feldman Doctrine

Plaintiff is clearly challenging the proceedirgsfore Judge Camacho which resulted in
the May 25, 2011 decision classifyiR¢aintiff as a level 11l sex offender. Because each of the

four elements of thRooker-Feldmailoctrine is satisfied — Plailfftlost in the state court
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proceethg, is complaining of the injury caused the state court judgment, is asking this Court
to review the proceedings that led to the statat judgment and therefore the judgment itself,
and the judgment was rendered almost a ydard¢his action was commenced — Plaintiff is
barred from bringing this challeng&ee Burfeindt v. Postupad@09 F. App’x 65, 66 (2d Cir.
2013) (upholding district court’s dismissal which rested partialliRoaker—Feldmagrounds);
Hoblock 422 F.3d at 83 (finding suit barred Bpoker-Feldmamloctrine since it was an appeal
of a state court determinatiouneska v. Cuomdo. 12-CV-0949, 2013 WL 431826, at *3-5
(E.D.N.Y. Feb. 1, 2013) (finding that the supeegourt’'s determination that a level one
registered sex offender could ra# declassified was barredrn review by the federal court
because of thRooker-Feldmawloctrine);Anderson v. UMG Recordings Indlo. 12-CV-

25826, 2012 WL 6093776, at *2 (E.D.N.Y. Dec.7, 20€RA]lthough plaintiff's complaint does
not detail the specific injuries that the rulingshe State Court Action aae him, a fair reading
of the complaint is that plaintiff seeks to cooe pressing the claimsderlying the State Court
Action . .. .”);Munsch v. EvansNo. 11-CV-2271, 2012 WL 528135,%# (E.D.N.Y. Feb. 17,
2012) (barring a plaintiff from bringing a case in which the piiisought to have supervision
for life by the parole board found unconstitutionatause it would require the court to overturn
the state court decision). Moreoverenyf Plaintiff wee not barred by thRooker-Feldman
doctrine, his claim would fail on the merits.

2. Liberty Interest

Plaintiff does not articulate in the Compliaor any of his submissions any protected
liberty interest, but the Complaint can be readréisulating that requiring Rintiff to register as
a level 11l sex offender, and thefore publishing Plaintiff's namen the New York State website
for registered sex offenders, resulted in “stigrshes.” Under stigma plus analysis a plaintiff

may bring a due process claim if he can shat e suffered a “stigma resulting from the
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defanatory character of [a government statetheombined with some other state-imposed
alteration in [the plaitiff's] legal status.” McCaul v. Ardsley Union Free Sch. Dj€i14 F.

App’x 1, 3—4 (2d Cir. 2013) (citations omitte@arter v. Inc. Vill. of Ocean Beachl15 F.

App’x 290, 293 (2d Cir. 2011) (**Stigma plus’ refeto a claim brought for injury to one’s
reputation (the stigma) coupled withe deprivation of some ‘tartge interest’ or property right
(the plus), without adequate proceggitiotingDiBlasio v. Novellp 344 F.3d 292, 302 (2d Cir.
2003));Balentine v. TremblayNo. 11-CV-196, 2012 WL 1999859, & (D. Vt. June 4, 2012)
(“The Second Circuit has recognized a constit@ioight to be free from a false stigmatizing
statement that alters a persotégal status or rights.”$ee also Hefferan v. Cordé98 F. App’x
86, 89 (2d Cir. 2012)'A defamation action can be grounded2 U.S.C. § 1988vhen th[e]
plaintiff can demonstrate a stigmatizing statetypdns a deprivation of a tangible interest.”
(citations and internal quotations mark omittetlype v. Spitze571 F. Supp. 2d 382, 387
(E.D.N.Y. 2008) (“Thus, to showa liberty interest, Plaintiff musthow more than the stigma
attached to his inclusion on the sex offender regisSpecifically, he must show what has been
referred to as ‘stigma plus,’ i.e., stigma acconauby the potential lossf rights under law.”).
“Damage to someone’s reputation alone is inswfitito invoke the procedural protection of the
Due Process Clause’ . . . McCaul 514 F. App’x at 3—4 (quotingalmonte v. Banel8 F.3d

992, 999, 1000-02 (2d Cir. 1994)3ge also Balentin012 WL 1999859, at *5 (“The protected
interest is a narrow one andjtgres more than a derogatgmyblic statement by a government
official.”); Woe 571 F. Supp. 2d at 387 (“The Supreme Court has held clearly that injury to
reputation alone is insufficient tmplicate a libertyright under the due peess clause.”). “In
order to state a claim for depaitvon of an intangible legalgit to one’s reputation, commonly

known as a ‘stigma plus’, a plaintiff must gefacts showing both ‘{xhe utterance of a
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statenent about her that is injuniis to her reputation, that ispable of being proved false, and
that . . . she claims is false, and (2) sonmgitale and material state-imposed burden . . . in
addition to the stigmatizing statementKalderon v. Finkelsteird95 F. App’x 103, 107 (2d Cir.
2012) (alterations in original) (quotingelez v. Levy401 F.3d 75, 87 (2d Cir. 2005¢ee also
Lawson v. Rochester City Sch. Didd6 F. App'x 327, 329 (2d Cir. 2011) (discussing the two
part test). “In addition, the ‘defamatory statement must be sufficiently public to create or
threaten a stigma; hence, a statement made otihe tolaintiff, and only in private, ordinarily
does not implicate a liberty interest.Kalderon 495 F. App’x at 107 (quotingelez 401 F.3d

at 87).

Courts in this Circuit have not conclusivelgtermined whether requiring a plaintiff to
register as a sex offender ingates a liberty interest, even under a stigma plus analySise
Singleton v. LeeNo. 09-CV-6654, 2012 WL 864801, at *9 (WNDY. Mar. 13, 2012) (“It is not
altogether clear thatéhdetermination of riskevel under the SORA iplicates a cognizable

liberty interest for purposes of the Due Process Clause of the Fourteenth Amendfentkgs

31 Some courts in other circuits have founatth stigma plus claim can be implicated by
requiring a person to registerasex offender, but other couttave found that there is not
sufficient stigma to meet the test.ompareBrown v. Montoya662 F.3d 1152, 1168 (10th Cir.
2011) (finding that “requiring a peoB to register as a sex offemdieggers the protections of
procedural due process” under a stigma plus theGuwy)nn v. Awmilley 354 F.3d 1211, 1224
(10th Cir. 2004) (samelemay v. N.H. State Police Dépf Sex OffendeRegistration No. 11-
CV-185, 2011 WL 6983993 (D.N.H. Dec. 20, 2011) (fglstigma plus implicated by registry
as a sex offendemeport and recommendation approved sum. Lemay v. NH Dep’t of Safety
No. 11-CV-185, 2012 WL 83736, at *3 (D.N.H. Jan. 10, 20E®ytner v. United StatesNo. 06-
CV-02148, 2008 WL 410396, at *7 (D. Colo. Feb. 12, 2008) (sa@Gwin v. Awmiller No. 99-
CV-00308, 2005 WL 2450154, at *3 (Bolo. Sept. 8, 2005) (samegport acceptedNo. 99-
CV-308, 2005 WL 2450153 (D. Colo. Sept. 30, 20086)h Doe v. Mich. Dep't of State Police
490 F.3d 491, 502 (6th Cir. 2007) (holding that gugcess was not implicated under stigma
plus theory because of sex registratidahn Does I-VIIl v. MunQz62 F. Supp. 2d 787, 794
(E.D. Mich. 2006) (sameaff'd sub nom. Does v. Mund@)7 F.3d 961 (6th Cir. 2007).
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v. Parker No. 08-CV-1198, 2010 WL 5490739, at *7 (N.D.NDec. 9, 2010) (“[T]here is not
unanimity on the question of whether the requiren@négister as a sex offender in and of itself
implicates such a liberty interest.fgport and recommendation adopté#¢b. 08-CV-1198, 2011
WL 13726 (N.D.N.Y. Jan. 4, 2011). However, twauds in this Circuit have found that a
stigma plus liberty interest is implicated wham individual is requimto register under SORA,
since the stigma attached to registration maycatffee registered person in other areas such as
employment.See Woes71 F. Supp. 2d at 387 (holding thatf®implicates a protected liberty
interest under SORAPoe v. Pataki3 F. Supp. 2d 456, 466 (S.D.N.Y. 19¢98)ding the two
prongs of the stigma plus analysis nit).

3. Deprivation of Liberty Interest Without Process

Assuming, without deciding, that Plaintiff has eelity interest that was implicated by his
registration, the Court must determine whetherdlwas a deprivation of Plaintiff's liberty
interest without sfficient process.See Woes71 F. Supp. 2d at 387 (“To state a claim under the
due process clause, a plaintiff méistt show the existence of armstitutionally protected right.
Second, plaintiff must show the deprivationtlodt right without due process of law.Dpe 3 F.
Supp. 2d at 466'The Supreme Court has stated that procedural due process claims are to be
examined ‘in two steps: the first asks whetherdhedists a liberty or property interest which has
been interfered with by the State; the secexaimines whether the procedures attendant upon
that deprivation were constitutionally sufficient.” (citikkgy. Dep’t of Corrs. v. Thompspa90

U.S. 454, 460 (1989))).

%2 TheDoe v. Patakiistrict court decision analyze3ORA prior to its amendment
pursuant to the settlement theds reached in 2004, discusseila. See Doe v. Patak#81 F.3d
69, 73—74 (2d Cir. 2007) (discusg the settlement).
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The right to have a hearing to determine teskel, prior notice of th hearing, the right to
appeal any determination, the right to anrag during the proceedings and the right to the
discovery of evidence were established as dtreka litigation agreement between New York
State and a class of sex offendef@ee Doe481 F.3d at 77—79 (finding that all the procedural
safeguards suggested by the disfudge were implemented ihe settlement and subsequent
amendment to SORA, and finding thétleenent to be binding and valid)nited States v.
Kimble, 905 F. Supp. 2d 465, 475 (W.D.N.Y. 2012) (findihgt the settlement put in procedural
safeguards of notice and an opportunity tdveard to bring SORA inompliance with due
process demandsJingleton v. LeeNo. 09-CV-6654, 2011 WL 2421226, at *2 (W.D.N.Y. June
13, 2011) (“Extensive litigation regarding the citosionality of the SORA was resolved in a
2004 consent decree providing tal#itlevel two and three sexXfenders who were required to
register under the SORA were afforded tlghtito a new hearing t@determine their sex
offender level.”);Woe 571 F. Supp. 2d at 389 (holding tI®DRA post-settlement did not
violate procedural due process).

Plaintiff was notified of the SORA heariiig advance and appeared personally and
through the Attorney Defendants at multipkearings before Judge Camach8edCompl.

19 6264, 66, 74-76, 166.) Plaintiff could happemled Judge Camacho’s classification
determination — as Plaintiff claims the AttesnDefendants told him they did and as he
attempted to do himselfld. § 77.) Plaintiff also codlhave challenged the Board’s
determination that he was required to regiagea sex offender byibging an Article 78
proceeding as Plaintiff claimed he askedAlt®rney Defendants to do on his behal&eé id.
1923, 77, 79, 80, 82, 86, 88, 172, 295.) Even assumanghire were procedural irregularities

throughout the proceeding before Judge Camackteastiff alleges, because Plaintiff was
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given notice, an opportunity to be heard andllgdead the ability to appeal Judge Camacho’s
decision and to challenge the Board’s determometinat he was requiréd register as a sex
offender, Plaintiff’'s due proas rights were not violatedsee, e.gKimble 905 F. Supp. 2d at

475 (finding that the plaintiff'§due process rights were noolated” by his SORA risk level
redetermination hearing where he received na@ehad an opportunity for redetermination and
was represented by counsé@)ngleton 2012 WL 864801, at *9 (holdintpat the fact that the

sex offender received “notice aad opportunity to be heard befaaeutral decision-maker” is
sufficient to find that procedal due process has been mewlkes 2010 WL 5490739, at *8
(holding that “the availabilitypf these procedural safeguards [in SORA] satisfies the Fourteenth
Amendment’s procedural due process requirenamdsdemonstrates thaltaintiff’'s due process
claim lacks merit”);People v. Montane®30 N.Y.S.2d 380, 382 (App. Div. 2011) (holding that
the defendant’s due procesghis were not violated durings SORA proceeding where the
plaintiff was notified about the hearing and epaped with counsel who was able to respond to
the allegations that plaintiff shouldgister at a certain risk level).

The fact that Plaintiff alleges that his lawgdailed to perform to his satisfaction at his
classification hearing, failed tdd his appeal, failed to commee an Article 78 proceeding or
that he was unaware that his presence was reiifeis classificationdaring, is insufficient to
state a procedural due process claim. Pfaimdid all of these various procedural processes
available to him. In addition, &htiff could have addressed hilsims that he was not granted
sufficient continuances, that Judge Camacho oohsidered prosecuti@vidence, that he was
not given all of the prosecution’s evidences thanner in which his hearing was conducted, and
the written order of Judge Camacho in an apptalidge Camacho’s de@n. Since an appeal

was available to Plaintiff, Bintiff cannot maintain a duegeess claim against the State
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Defendants.See Hefferan v. Cordd98 F. App’x 86, 88 (2d Cir. 2012)olding that since “a
procedural due process violation cannot hac@urred when the govenental actor provides
apparently adequate procedural remediegslamglaintiff has not availed himself of those
remedies,” the plaintiff could not maintain aedporocess claim where heither knew or should
have known of the complained iofegularities prior to the gnence deadline and chose not to
take advantage of available process” (quohing. Nat'l Org. for Women v. Patakl61 F.3d
156, 169 (2d Cir. 2001yert. denied534 U.S. 1128 (2002))Ehase Grp. Alliance LLC v. City
of N.Y. Dep’t of Fin.620 F.3d 146, 152-53 (2d Cir. 2010) (“Tiaet that a state proceeding is
required by due process does not meanS3kation 1983 provides a remedy for every error
committed in the state proceeding. So long as stapellate remedieseaavailable, a Section
1983 action is not an availaVehicle for relief.”)De Asis v. N.Y.C. Police Dep352 F. App’x
517, 518 (2d Cir. 2009) (holding thatplaintiff could not maintain a due process claim where “a
post-deprivation remedy was available, in the fofran Article 78” proceeding). Plaintiff has
not and cannot establish a dueqass violation and this claiim dismissed with prejudice.

ii. Due Process — Vagueness

In his submission in opposition to the $t&tefendants’ motion to dismiss, Plaintiff
articulates a due process challetg&ORA based on a void for vagueness theory. This was the
first time that Plaintiff has asserted that theR#Cstatute is unclear:[T]he void for vagueness
doctrine addresses at least two connected but thstue process concerfiisst, that regulated
parties should know what is required of thenttsy may act accordingly; second, precision and

guidance are necessary so thatéhesforcing the law do not actam arbitrary or discriminatory
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way.” F.C.C. v. Fox Television Stations, In667 U.S. ---, ---, 132 S. Ct. 2307, 2317 (2012);
see also Hayes v. N.Y. Attorney Gaiewe Comm. of the @ht Judicial Dist, 672 F.3d 158, 168—
69 (2d Cir. 2012) (discussing the void for vagueness s=t)also Cunney v. Bd. of Trs. of Vill.
of Grand View, N.Y 660 F.3d 612, 621 (2d Cir. 2011) (sam®&lthough a law has to provide
‘minimal guidelines’ in the form of ‘explicit ahdards’ regarding whabnduct is unlawful, ‘it
need not achieve meticulous specificity, whiabuld come at the cost of flexibility and
reasonable breadth.'United States v. Rosgnl6 F.3d 691, 699 (2d Cir. 2013) (quotignnix
v. Phillips, 619 F.3d 187, 197 (2d Cir. 20103ge also Cunney60 F.3d at 621 (“[R]egulations
may embody ‘flexibility and reasable depth,” and ‘satisfy dywocess as long as a reasonably
prudent person, familiar with the conditiong tlegulations are meant to address and the
objectives the regulations are meant to achibas fair warning of what the regulations
require.” (citations omitted)). “The degree ofgueeness tolerated in a statute varies with its
type: economic regulations are setijto a relaxed vagueness tésis with criminal penalties
to a stricter one, and laws that might infrirggastitutional rights to the strictest of all.”
Commack Self-Serv. Kosher Meats, Inc. v. Hqdd@0 F.3d 194, 213 (2d Cir. 2012) (alteration
in original) (citations omittedsee also Advance Pharm., Inc. v. United St&8% F.3d 377,

396 (2d Cir. 2004) (describingdtvarious vagueness tests).

% The Second Circuit has established thaemtietermining whether or not a statute has
sufficient procedures in order to guide enforcerthefstatute, courts should consider “whether:
(1) .. .'[the ordinance] as@eneral matter provides sufficientilear standards to eliminate the
risk of arbitrary enforcement’; or (2) ‘even iretlabsence of such standards, the conduct at issue
falls within the core of the [ordinance’s] proition, so that the enforcement before the court
was not the result of the unfettered latitude thatenforcement officers and factfinders might
have in other, hypothetical apmitons of the [ordinance].”Cunney v. Bd. of Trs. of Vill. of
Grand View, N.Y.660 F.3d 612, 621-22 (2d Cir. 201&itations omitted).
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Plaintiff argues that it is uhear under the SORA statute that a nonresident worker would
be subject to a risk Vel classification and plaogent on the public registry. (Pl. Opp’n to State
Defs. 8;see also idat 1, 52.) According to Plaintiff:

Correction Law 8 168-f(6) is constitutionally and structurally
vague and ambagious [sic] as tdifg to alter [sic] a nonresident
worker, such as Plaintiff thatetDivision, the Board of Examiners
and the Supreme Court could subject him to a SORA proceedings,
posting on the internet, and ultimately retain him on the internet
and cause such nonresident, such as the Plaintiff, to continue [to]
physically appear before the lodalv enforcement to register in
accordance to his/her level cldgsition, whether or not such
nonresident worker continue to résior lives outside the border of
the State of New York, or in thisase, overseas, nowhere close to
the 50 states, the District of Columbia, and the principal U.S.
territories, to include also fedsly recognized Indian tribes.
(Pl. Opp’n to State Defs. 8ge also idat 1, 52.) Plaintiff does s&in the Complaint that the
statute is clear and only requsreim to report his name anddaess to the Division. (Compl.
1 63.)

Contrary to Plaintiff's currerdirgument that he was a nonresident worker, it is clear from
the allegations in the Complaint that Plainifs living in New York ad therefore required to
register in New York. Accordg to the Complaint, Plaintiff moved to New York and was living
in an apartment in Queens, New York with furrétand significant clothig for a period of at
least two years. (Compl. 11 12, 41, 52, 93, 136a)nkff notified New York State that he was
moving to New York and requested the necessary forms to register. (Harfolis Decl. Ex. B.)
However, even accepting Plaintiff’'s additionalsupported and contradictory claim that he was
a nonresident worker, the plain large of the SORA statute clearly informed Plaintiff that even
as a nonresident worker, he was subject t@theisions of New York Corrections Law Section

168-k. Liden 19 N.Y.3d at 275 (“The procedure for refgation of sex offenders who move to

New York from other states istseut in Correction Law § 168-k.”).
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The Second Circuit has instructed district cotot®ok at stattory provisions in context.
See Commack Self-Serv. Kosher M9 F.3d at 213 (“[T]he court does not look at the
statutory language in isolatiorgther, the court considers tlamguage in context, with the
benefit of the canons of statutorynstruction and legislative history.”JWJ Indus., Inc. v.
Oswego CountyNo. 09-CV-740, 2012 WL 5830708, at {8.D.N.Y. Nov. 16, 2012) (stating
that a court must look at statute in contexty/t. Right to Life Comm., Inc. v. Sorredl75 F.
Supp. 2d 376, 390 (D. Vt. 2012) (same). Pl#intcorrectly focusses only on a specific
subsection of the statute, namely, Section 168df New York Corrections Law. New York
Corrections Law makes clear that sex offenderss/icted in other jurisdtions may be required
to register in New York if their crime is a regiable offense in the state of conviction or if it
shares the same elements of a crimewilwatld require regisation in New York. See
Kasckarow 964 N.Y.S.2d at 650 (finding that an outaffense will be registrable in New York
if it shares the same elements as a registrable state offense in NewSroitk) 398 N.Y.S.2d at
704 (same)People v. Whibhy855 N.Y.S.2d 250, 251 (App. Div. 2008) (sant®@pple v. Mann
859 N.Y.S.2d 278, 280 (App. Div. 2008) (same).

New York Corrections Law Section 168-kseut the procedure for determining
registration and risk level clasisation for offenders who were convicted in other jurisdictions.
See Liden19 N.Y.3d at 275 (discussing the procedurds.discussed in paltl.b in the SORA
Legislative Scheme section, a sex offanideequired to notify the Division dfis or her address
“no later than ten calendar dagféer such sex offender establisihesidence in this state.” N.Y.
Correct. Law 8 168-k (1People v. Melzgr933 N.Y.S.2d 705, 706 (App. Div. 2011) (finding
that people with offenses froather jurisdictions are required tegister in New York). The

very next subsection of the law requires the Division to advise the Board of the sex offender’s
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presence in the state and the Board is respensitaer the statute for determining whether the
sex offender must register. W.Correct. Law 8§ 168-k (25ee Liden19 N.Y.3d at 275
(discussing the fact that it is the Board that makes the initial determination whether a person
should register)People v. Wyat931 N.Y.S.2d 85, 89—90 (N.Y.ph. Div. 2011) (stating that
“the procedure for determining the risk levelooft-of-state sex offenders who relocate to New
York” is in 8 168-k(2)). The same provisionoprdes that if require to register, the sex

offender is notified within thirty days of a determination that he must register and is permitted to
submit information to the Board. N.Y. Correct. Law § 168-k (Z)e Boards responsible for
making a recommendation of the level of regibn required by the offender to the county
court or supreme court and the offender is gigeleast 30 days notice of the Board’s risk
assessment recommendation and the reason for the recommenbhtisee Liden19 N.Y.3d

at 275 (stating that the Board omhakes a recommendation of thekrlevel to the court). The
offender is entitled to a court hearing by a cownrtgupreme court judge to determine his or her
classification level as well as whether the si&ramler must registerN.Y. Correct. Law § 168-k
(2); see Melzer933 N.Y.S.2d at 706 (“[T]he Supreme Cowas statutorily required to hold a
risk level assessment hearing after receiviegrdtommendation of the Board of Examiners
regarding the defendant’s levelmidtification.”). The sex offeder may appeal the decision of
the hearing judge. N.Y. Correct. Law 8 168-k e Liden19 N.Y.3d at 276 (finding that
persons required to registeneahe right to appeal). kddition, New York Correction Law
Section 168-j specifies what a sex offender isireguo do when he or she leaves the state.
N.Y. Correct. Law § 168-j. If a sex offender leatles State, he or she is required to notify the
Division and provide his or her new addrek$. The sex offender is only required to register

every 90 days in the jurisdiction in which he residdsY. Correct. Law 8§ 168-h(3).
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This statutory scheenclearly sets forthllthe necessary steps that must be complied
with, even for a nonresident worker, and theneothing vague aboutdéhrequirements. It
informs a nonresident worker, such as Plaintiffrmahe was, what he or she is required to do.
Plaintiff was aware of the ralant provisions and even allefjg the Complaint that he
complied with SORA. (Compl. 11 68, 172, 288, 300airRiff did comply with the first step of
the process — he registel with the Division. Ifl. § 283.) The fact th&laintiff believes that
only one provision of the statute applied to llaes not make the other applicable provisions
vague. Plaintiff simply had to read the subeecafter the one he complied with to recognize
that it was applicable to him, and, in any dyé&e was notified by the Board that he had to
register. [d. 1 62.) Plaintiff's vagueness challengeSlORA is without merit and his vagueness
claim is dismissed with prejudic&ee Conn. Bar Ass’n v. United Sta®20 F.3d 81, 99-100
(2d Cir. 2010) (holding in a bankptcy case that the “Plaintiff¥agueness argument is patently
meritless [since] [t]he provisions provide expliedtice of the disclosuserequired, and, to the
extent the statute affords some flexibility, itgoses no greater burden attorneys’ exercise of
professional judgment than plaintiffs already carrn®divance Pharm391 F.3d at 397 (holding
that the statute at issue was not vague both becdue common sense meaning” of the words in
the statute were clear and pldifstihad been directly advised that they were in violation of the
statute multiple times before any action was taken).

iii. Substantive Due Process

Plaintiff's substantive due process clainm@ entirely clear but appears to encompass
many different arguments. In general, Plaintfpaars to claim that requiring him to register
when he is a nonresident worker was a violatf his substantive due process rightSeepl.
Opp’n to State Defs. 16-26, 37, 47.) Plaintiff edppears to argue thiais substantive rights

were violated becausge was no longer in New York atthime Judge Camacho adjudicated his
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risk level assessemt, therefore, requiring him tee present at the finatljudication of his risk
level determinatiorwas a violation of his sutemtive due process rights.(Id. at 60.) Plaintiff
also appears to argue that sigostantive due process rightsyasl as his equal protection and
procedural due process rights,re@iolated because New York State failed to consider new data
which shows that first time sex offenders likaiBRtiff need not registeais sex offenders, and
New York State failed to modify its regiation requirements in accordance with these new
studies®™ (ld. at 19-22.)

“[1t is well established thaany substantive compondntthe Due Process Clause
protects only those fundamental rigland liberties which are, objectively, deeply rooted in this
Nation’s history and tradibn, as well as implicit in the coept of ordered liberty, such that

neither liberty nor justice would &st if they were sacrificed.’United States v. Windsds70

guotation marks omitted). Depending on the interest at stake, a court may review a claim that a

statute is unconstitutional pursuant to substantive due process eithea uatienal basis test,

3 Plaintiff also appears targue that his substantive du®cess rights were violated
because he was not assigned a lawyer to fl@ppeal of Judge Camacho’s determination and
his Article 78 petition, evernbugh Plaintiff had private couristhe Attorney Defendants,
representing him before Judge CamacRBtaintiff's claim is without merit. The statute requires
assigned representation on appeal plaintiff had demonstratedat he was financially unable
to retain counsel at the hearing and hadgassl counsel at the h@ag. N.Y. Correct. Law
§ 168-k (2). Plaintiff does n@ven claim that he sought cagh on appeal and was denied.
Plaintiff additionally appears to argue that hisstantive rights were violated when the clerk
refused to accept his appeal documents withotarization. (Pl. Opp’n. to State Def. at 33, 37—
39.) As discussesuprain footnote 20, Plaintiff's claim of deal of access to the court based on
the requirement that Plaintiff bmit notarized documents to theurt is without merit.

% Plaintiff argues “that ifignoring the new data thatqres that first time offenders
whose conviction arose from facs of a willing participantwhere no violence, no coercion, no
threats of physical violence, no unlawful imprisonme kidnaping, etc. ...such as Plaintiff's
situation, only supports that the State Deferslaate twisted the New York State Legislature
intent from purely administration dmministerial to punitive . . . ."(Pl. Opp’n to State Defs. 17.)
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intermediate scrutiny oa strict scrutiny testSee Windsor v. United Stat&99 F.3d 169, 196

(2d Cir. 2012) (discussingétthree levels of scrutinyaff'd, 570 U.S. ---, 133 S. Ct. 2675
(2013);see also F.C.C. v. Beach Commc'ns.,, 1608 U.S. 307, 313 (1993) (“[A] statutory
classification thaheitherproceeds along suspect lines infringes fundamental constitutional
rights must be upheld . . . if theeis any reasonably conceivablatstof facts that could provide a
rational basis for the classification. (emphasis add&dygnt v. N.Y. Educ. Dep'692 F.3d 202,
217 (2d Cir. 2012), (discussing the varidessts for substantive due proceseg)t. denied569

U.S. ---, 133 S. Ct. 2022 (2013). Given that Ri#fidoes not claim his rights were infringed
because he is a member of one of the suspeseslathe first step is to determine whether the
right at issue is fundamental.Bryant 692 F.3d at 217 (“In examining whether a government
rule or regulation infringes a subsative due process right, the fistep is to determine whether
the asserted right is fundamental, — i.e., implitithe concept of ordered liberty, or deeply
rooted in this Nation’s history and traditiorf{citations and internal quotation marks omitted));
Alleyne v. N.Y. Educ. Dep®91 F. Supp. 2d 322, 336 (N.D.N.Y. 2010) (“In assessing whether a
government regulation impinges on a substantivepdoeess right, the first step is to determine
whether the asserted rigbt‘fundamental.” (quotind-eebaert v. Harrington332 F.3d 134, 140
(2d Cir. 2003))). If “the righinfringed is fundamental,” the case must be analyzed under strict

scrutiny and “the regulation must be narrpwdilored to serve a compelling government

% There are two methods of determiningistthtest should be used to determine if
substantive due process has been violated e-hwethod is dependent wamether the right at
stake is fundamental and the other depends @th&hthe law affects or is applied based on a
suspect classificationrSee United States v. Windsbr0 U.S. ---, ---, 133 S. Ct. 2675, 2714
(2013) (Roberts, Chief J. dissenting). Untiher suspect classification analysis, laws and
government actions that affect suspect classas asirace and religi@are subject to strict
scrutiny, those that affect quasi-suspect classeh as gender anghgect to intermediate
scrutiny and all others are sabj to a rational basis tedt.
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interest.” Bryant 692 F.3d at 21%&ee also Windspd570 U.S. at ---, 133 S. Ct. at 2717
(discussing strict scrutiny). However, “[wjtgethe right infringed is not fundamental,” the
regulation is analyzed under a rational basis test and “the go&stal regulation need only be
reasonably related to a legitimate state objectiByant 692 F.3d at 217 (citations omitted).
An individual may also allege a substastidue process claim, if the individual can
demonstrate that the government took an “adtanis arbitrary, conscience-shocking, or
oppressive in a constitutional sense . . Ctinney 660 F.3d at 626 (citatiomsnitted). “It is not
enough that the government act be ‘incorrectl-@udvised;’ it must béconscience-shocking.”
Cox v. Warwick Valley Cent. Sch. Dj€54 F.3d 267, 275 (2d Cir. 2011) (citations omittedg
also Cunney660 F.3d at 626 (substantive due process dotapply to “government action that
is incorrect oill advised”); Phillips v. County of Orangeé94 F. Supp. 2d 345, 379 (S.D.N.Y.
2012) (*Conduct that is merely ‘increct or ill-advisedis insufficient to site a claim.” (qQuoting
Cox 654 F.3d at 275)). “Only the most egregiousoidficonduct can be said be arbitrary in
the constitutional sense and therefore unconstitutior@dX 654 F.3d at 275. In order to
demonstrate that a government’s individual action violated substantvgrdcess under this
theory, a plaintiff must meet a two prong test:tfl plaintiff had an actlianterest potected by
the Fifth Amendment — life, libertgr property — at stake, aiigl) Defendants infringed on that
interest in a manner that was “so egregious, s@gebus, that it may fairly be said to shock the
contemporary conscienceSoutherland v. City of New Yoik80 F.3d 127, 142 (2d Cir. 2012);
see also McCaub14 F. App’x at 3 (discussing the two part teSphweitzer v. Croftgn-- F.
Supp. 2d at ---, 2013 WL 1208999, at *13 (sarfd);Inc. v. Gardner889 F. Supp. 2d 408, 413
(E.D.N.Y. 2012) (samepff'd, --- F. App’x ---, 2013 WL3185437 (2d Cir. June 25, 2013);

Sutera v. Transp. Sec. AdmiA08 F. Supp. 2d 304, 313 (E.D.N.Y. PDL‘To prevail on either
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a procedtal or a substantive due process claim, a claimant must establish that he possessed a
liberty or property interest of vith the defendants deprived him.")o satisfy this standard, a
plaintiff must show that the gom@ment decision it challenges as arbitrary or irrational or
motivated by bad faith."Schweitzer2013 WL 1208999, at *13 (quotirigosa R. v. Connelly
889 F.2d 435, 439 (2d Cir. 1989)).

SORA'’s registration provision is rationallglated to a legitimate government interest
and none of the actions taken bg thtate concerning Plaintiff viate Plaintiff's substantive due
process rights.

1. SORA'’s Registration Requrement Does Not Violate
Substantive Due Process

SORA requires all sex offenders in New Y@tate who meet the requirement of the
statute to register as a sex offender, inclgd?laintiff, accepting his claim that he is a
nonresident worker. Plaintiff claims that as amesident worker, he shtbionly be required to
notify the Division that he is in New York, astiould not be required tegister. (Pl. Opp’'n
47.) Plaintiff claims that as a nonresident workeing required to register is a violation of his
substantive due process rightgd.X This claim is an attack on the constitutionality of SORA.
As discussed below, since SORA does noticape a fundamental right, it is analyzed under a
rational basis test and surviviss test. Plaintiff cannot sush a claim under a theory that
SORA's registration requirement violatieis substantive due process rights.

The New York Court of Appeals has considetieel issue of whether rational basis test
or strict scrutiny test shoulpply to a challenge to$ORA registration requiremefit. The

New York Court of Appeals found that “while defiants may be asserting a liberty interest, we

3" The Court is not aware of any courtatthave considered whether intermediate
scrutiny applies to SORA.
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conclude that they are not assegta ‘fundamental right,” as dymocess cases use that term” in
their SORA registration claimPeople v. Knox12 N.Y.3d 60, 67 (2009) (citingnmediato v.
Rye Neck School DisZ3 F.3d 454, 463 (2d Cir. 1996)). $emly, the appellate courts in New
York State that have considered the issue héa@found that a rationbhsis test applies to a
SORA registration claimPeople v. Liden913 N.Y.S.2d 200, 201-02 (App. Div. 2010),
(applying rational basis test tioe plaintiff's claim that hiSORA classification violated
substantive due processyersed on other groundby Liden 19 N.Y.3d at 275People v.
Taylor, 835 N.Y.S.2d 241, 244 (App. Div. 2007) (santdpple v. Hood790 N.Y.S.2d 757, 758
(App. Div. 2005) (same).

Federal courts in this Circuit and across thentry have ruled, simitly to the courts in
New York, that a rational basis test is the cort@at! of scrutiny to bapplied where there is a
challenge to a sex offendegistration requiremenit. See Balentine v. Tremblayo. 11-CV-
196, 2012 WL 1999859, at *3 (D. Vt. June 4, 20f]lacement on a sex offender registry,
regardless of how the right hbsen characterized, courts haamncluded that it is not a
fundamental one.”)Travis v. N.Y. Div. of ParoJéNo. 96-CV-759, 1998 WL 34002605, at *4
(N.D.N.Y. Aug. 26, 1998) (“[T]he placement of rdential conditions on sex offenders, or
holding them beyond their conditional release glitthe conditions are not met, [does not]
deprive these inmates ofndamental right.” (citingsreenholtz v. Inmates of the Neb. Penal

and Corr. Complexd42 U.S. 1, 7 (1979))xee also Doe v. Mich. Dep't of State Pali4@0 F.3d

3 “The law in this Circuit is clear that [w]heras here, a statute neither interferes with a
fundamental right nor singles out a suspectsdligation, we will invalidate [that statute] on
substantive due process grounds only when atffaian demonstrate that there is no rational
relationship between the legislatiomdaa legitimate legislative purposeMolinari v.

Bloomberg 564 F.3d 587, 606 (2d Cir. 2009) (alteratiomiiginal) (citations and internal
guotation marks omitted).
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491, 500 (6th Cir. 2007) (stating tHfetéedom from appearing on axseffender registry “is not a
fundamental right deeply rootéd our Nation’s history”)Doe v. Moore410 F.3d 1337, 1345
(11th Cir. 2005) (finding that sex offender regasion is not “a fundamentaight classification”
and therefore strict satiny does not applyDoe v. Tandesk&61 F.3d 594, 597 (9th Cir. 2004)
(per curiam) (“[P]ersons who have been coted of serious sexfenses do not have a
fundamental right to be free from the regigtna and notification requirements . . . .”);
Gunderson v. Hvas839 F.3d 639, 643 (8th Cir. 2003) (“[A] fundamental right is not
implicated” in state’s sepegistration requirement.gf. Paul P. v. Vernierol70 F.3d 396, 404
(3d Cir. 1999) (“[T]he state interest [in registering sex offenders], which we characterized as
compelling, ‘would suffice to jugy the deprivation even & fundamental right of the
registrant’s were implicated.”).

Under the rational basis te&tpurts look to any ‘conceivablbasis’ for the challenged
law, not limited to those artitated by or even consistenttivthe rationales offered by the
legislature.” Windsor 699 F.3d at 196 (quotirBeach Commc’'ng08 U.S. at 312kee also
Beatie v. City of New Yark23 F.3d 707, 712 (2d Cir. 1997)nding that under the rational
basis test, “[tjo uphold the legative choice, a court needly find some ‘reasonably
conceivable state of facts thatutd provide a rational basis’ foine legislative action” (citing
Heller v. Doe 509 U.S. 312, 320 (1993))). “Those attacking the rationality of a legislative
classification have the burden ‘to negative gw@mnceivable basis wHhicmight support it.”
Windsor 699 F.3d at 196 (quotirigehnhausen v. Lake Shore Auto Parts, @d0 U.S. 356, 364
(1973));Beatie 123 F.3d at 712 (“To succeed on a clauch as this, ‘those challenging the

legislative judgment must convince the court thatlegislative facts on which the classification
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is apparently based could not reasonablgdieceived to be true by the governmental
decisionmaker.” (citing/ance v. Bradley440 U.S. 93, 111 (1979))).

New York courts have found that the legisire’s intent in enacting SORA was to
“protect[] vulnerable populations|,] and in®e instances the publifrom potential harm’
posed by sex offendersPeople v. Alemany.3 N.Y.3d 424, 430 (2009) (citations omittes@e
alsoNorth v. Bd. of Exam’rs of Sex Offenders of NBW.Y.3d 745, 752 (2007) (“SORA is a
remedial statute intended to prevent future crirtsegim is to ‘protect communities by notifying
them of the presence of iMtiluals who may present a danged enhancing law enforcement
authorities’ ability to fight sex crimes™ (citinBataki 120 F.3d at 1276)Nelzer, 933 N.Y.S.2d
at 706 (“[T]he dual purposes of [SORA] . . . &awemonitor sex offenders’ whereabouts and to
aid law enforcement in prosecutingcidivist offenders . . . .”Q’'Donnell, 924 N.Y.S.2d at 686—
87 (describing SORA'’s “dual pposes of monitoring sex offendéwhereabouts and aiding law
enforcement in prosecuting recidivist offendersThis interest is rationly related to requiring
sex offenders to register and allowing fonoaunity notification, evefor nonresident worker
sex offenders as Plaintiff claims he was, simcder the statute, these nonresident workers would
have spent 14 continuous days or 30 non-contindays in the state, and could be a danger to
the state’s populationSee, e.gPeople v. Knox12 N.Y.3d 60, 69 (2009) (finding that SORA
does not violate substantive due process bec¢ga]sasidering that no fundamental right is at
stake — defendants are suffering no worse injustiae being called ‘sex offenders™ and that
the legislature had a rationalason for the classificatiorfeople v. Belter921 N.Y.S.2d 885,
885 (App. Div. 2011) (“Equally without merit is tliefendant’s contention that his adjudication
as a sexually violent offender based on his haligen convicted of attempted rape in the first

degree constituted a denial of bisbstantive due process rightsTgylor, 835 N.Y.S.2d at 246

62



(“Whether in common parlance the defendant is a#erder, or his offense is a sex offense, is
of no legal significance where, bhere, the Legislature has rationatlyosen to categorize him or
his offense as such. We are not at Ijppéstdepart from that determination.Hpod 790
N.Y.S.2d at 758 (“Despite defendant’s contenticat the recidivism rate among sex offenders is
not higher than the rate for other criminafedelants, we will not dispute the Legislature’s
wisdom in concluding to the caary. As SORA'’s registration ggirement is rationally related
to the legitimate government purpose of protecthe public, we ref defendant’s equal
protection challenge.” (citations omitted3ge also Mich. Dep’t of State Polj@®0 F.3d at 501
(finding that the plaintiff's clan for substantive due processkhation should be dismissed and
that “[a]lthough we believe th#he State’s justificdon sweeps too broadly, especially with
reference to the plaintiffs in the present casearmeconstrained to comde that the rationale
articulated in the statute itself sdies the rational-basis standardV)pore, 410 F.3d at 1345-46
(finding the state’s sex registi@n law was not a violation gubstantive due process under the
rational basis testf;andeske361 F.3d at 597 (same&3underson339 F.3d at 643—-45 (holding
that the statute did not violasebstantive due process despite fiict that it might at times
“perhaps [be] unfair” given the breathainvictions that rguire registration)Paul P, 170 F.3d
at 404 (finding that the statesex registration law was notvelation of substantive due
process)Balenting 2012 WL 1999859, at *3 (same). Thisdrest also persists even if a
plaintiff leaves the state, gia the State’s interest in “monifing] sex offenders’ whereabouts
and . . . aid[ing] law enforcement in prosecutiagidivist offenders, would be frustrated if they
were to cease when a registerexi aiéender moves out of the stateévielzer, 933 N.Y.S.2d at
706. Therefore, Plaintiff’'s challenge to the ditnsionality of the rgistration provision of

SORA is without merit as it isationally related to New York 8te’s interest in among other

63



things, protecting its vulnerabpopulation, being able toanitor the whereabouts of sex
offenders and aiding law enforcement.

Plaintiff's claim that his risk level assessméparing should not have been concluded in
his absence similarly fails the ratial basis test. Pursuant te tiext of Section 168-n, the State
is required to hold a risk level determinatmmce the Board has recommended that an individual
is required to registerSee Melzer933 N.Y.S.2d at 706 (findg that “[c]ontrary to the
defendant’s contention, the Supreme Court stagitorily requiredo hold a risk level
assessment hearing after receiving the recomntiendaf the Board of Examiners regarding the
defendant’s level of notificaih” even though the defendanaiched he had relocated by the
time the hearing occurred). Since as discusgpdy the State has a legitimate reason in
tracking sex offenders who once lived in theestatd have since departed the state, this
provision also passes the rational basis*feSee id

2. Plaintiff's Substantive Due Pracess Rights Were Not Violated

None of the alleged State actions Plaintdfplains about shock the conscience. The
State’s failure to consider newtdahat allegedly shows thatst time sex offenders need not
register, adjudication d?laintiff's risk level while he was dhe airport leaving New York State
to return to California, and New York Statééslure to accept Plaintiff's appeal because his
documents were not properly notarized doamabunt to outrageous government action that
shocks the conscience. None of the Statdisraare even “incorredr ill-advised,” which
would be insufficient to sustainsabstantive due process claihee Cox654 F.3d at 275

(discussing the standard for substantive due procB¢sintiff cannot state a substantive due

39 Moreover, Plaintiff was resented by counsel who atteddiee hearing before Judge
Camacho on Plaintiff's behalf. (Compl. 11 66, 69-71, 75-77.)
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process claim and this claimdismissed with prejudiceSee Kuck v. Danaheg800 F.3d 159,

167 (2d Cir. 2010) (upholding the dismissal afoanplaint on motion to dismiss because “the
fact that state officials requirdgthe plaintiff] to produce proof ofitizenship or legal residency

in connection with his permit remal application is hardly outragus or shocking [and] [e]ven
more, substantive due process does not entitledkedeurts to examine every alleged violation
of state law, especially ones that, while perhaps vexatious, are more routine than egregious”);
Thomas v. N.Y.C. Dep't of Edublo. 10-CV-464, 2013 WL 1346258, at *17 (E.D.N.Y. Mar. 29,
2013) (holding that even if the gavenent’s actions may have been discriminatory that “these
alleged actions do not shock thenscience or interfere with rights implicit in the concept of
ordered liberty” and therefore do notplicate substantive due proce$2hillips, 894 F. Supp.

2d at 381 (“At most, Plaintiffs ve claimed that Defendants weregligent in their handling of
the abuse investigation, but thiegve not alleged sufficient fadts support an inference that
Defendants’ acts were malicious, such thatrtaetions could ‘shock ghconscience.” (quoting
Cox 654 F.3d at 276)).

iv. Equal Protection

Plaintiff alleges that requimg him to register under SORAolates his equal protection
rights. (Pl. Opp’n to State & 56—71.) “The Equal Protection Clause has traditionally been
applied to governmental classifications thaatrcertain groups of citizens differently than
others.” Fortress Bible Church v. Feing694 F.3d 208, 221 (2d Cir. 2012). According to the
Second Circuit, there are “three commontmes” “to plead intentional discrimination in
violation of the Equal Protectid@lause:” (1) “by poiting to a law thatxgressly classifies on
the basis of race,” (2) “a facially neutral lawpwlicy that has been applied in an unlawfully
discriminatory manner,” or (3) “a facially neutfeaw or] policy that ha an adverse effect and

that was motivated by discriminatory animu®yke v. Cuomab67 F.3d 74, 76 (2d Cir. 2009)
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(per cuiam); see also Congregation Rabbinical Coll.T&rtikov, Inc. v. Vill. of Pomon®15 F.
Supp. 2d 574, 615-16 (S.D.N.Y. 2013) (quotityke. When a suspect classification is not at
issue, the Equal Protection Clause requiresititi¢iduals are treated the same as “similarly
situated individuals.”Fortress Bible Church v. Feine894 F.3d 208, 222 (2d Cir. 2012)

(holding that equal protection dms “where the plaintiff alleges that [|he has been intentionally
treated differently from othemilarly situated” (quotingillage of Willowbrook v. Oleclb28
U.S. 562, 564 (2000))Waher v. Town of OrangetowN.Y., 916 F. Supp. 2d 404, 433-34
(S.D.N.Y. 2013) (finding that #hplaintiff's equal protection alm failed because the plaintiff
failed to “allege differential treatment from ‘similarly situated’ individuals”).

1. Suspect Class Claim

Plaintiff's primary equal protection claim, as far as can be ascertained by the Court, is
that he is part of a suspeaxass of “non-resident worketsyhich class has been treated
differently from “non-resident studentahd “non-resident visitors*® (PIl. Opp’n to State Defs.
67.) Plaintiff appears to argueathwhile nonresident sitors and studentsmsply have to notify
the Division that they are in New York Statedahat the information W be passed along to law
enforcement, Plaintiff, as a nonresident worketrdated differently in thate is required to do
much more. Ifl. at 65—-71.) Plaintiff cites no pport for this argument.Id.) At oral argument,
Plaintiff asserted that ilboking at websites for various unigéres, they appear to require less

of their students who are sex offenders. (@rgl. Tr. 32:17-33:7.) Plaintiff claims that under

0 SORA does not have a defined tdambeled “nonresident visitor,5éeN.Y. Correct.
Law § 168-a (defining terms)), this is a term ceelaby Plaintiff. (See Pl. Opp’n to State Defs.
67.) SORA does define “nonresident worker“asy person required t@gister as a sex
offender in another jurisdiction who is employectarries on a vocation in this state, on either a
full-time or a part-time basis, with or withocbmpensation, for more than fourteen consecutive
days, or for an aggregate period excegdhirty days in a calendar yearSeeN.Y. Correct.
Law § 168-a.
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the statute, a nonresident student would nathaired to registesr obtain a risk level
classification. (PIl. Opp’n to State Defs. 56—6ThHe language of the statute applies to both
nonresident workers and nonresident student¥.. Glorrect. Law 8§ 168-k (1)—(2). All of the
provisions discussed above whicle applicable to a nonresident werlare also applicable to a
nonresident student. The text®168-k makes clear that everksd#fender is required to notify
the Division of their presence the State and that person isnireferred to the Board for a
determination of whether thengen is required to registetd. Plaintiff's claim that students are
treated differently from nonrekent workers is simply n@upported by the language of the
statute. Id.

Moreover, Plaintiff's equal protection challge to the nonresident worker provision fails
the rational basis test. A classification thatae$ a suspect class ogaasi-suspect class is
analyzed under a rational basis te€8ee Windsqi699 F.3d at 192 (discussing Supreme Court
jurisprudence on the rational basest under both equal protectiand substantive due process);
Beach Commc’'n$08 U.S. at 313 (“[A] statory classification thateitherproceeds along
suspect linesor infringes fundamental constitutional rigmaist be upheld . . . if there is any
reasonably conceivable state atfls that could provide a ratiddmasis for the classification.”
(emphasis added)). The Second Circuit and district courts in thistCiesie made clear that
“[s]ex offenders do not comprise a suspect or gsiaspect class for EquBlotection purposes.”
Travis 1998 WL 34002605, at *4ee also Mich. Dep’t of State Polje0 F.3d at 503 (holding
that sex offenders and sub-groups of sex offeralersot a suspect class; and therefore, the
rational basis test appliedioore, 410 F.3d at 134647 (sam&glah v. N.Y. Docs CommMNo.
04-CV-3273, 2006 WL 2051402, at *6 (S.D.N.Y. Jaky, 2006) (“Neither sex offenders nor the

mentally ill are a suspect class warrantiregghtened equal protection scrutiny.”).
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As the Suprem Court has stated, “[o]n ratidraasis review, a classification in a statute
.. . comes to us bearing amtg presumption of validity. Beach Commc’'n$08 U.S. at 314.
To the extent Plaintiff believes Ietreated different than the sl&of individuals Plaintiff refers
to as “non-resident visitors,” the StateN#w York has a rational basis for being more
concerned about “nonresident workers” who affingd by the statute as sex offenders who have
spent significant time in New York — 1#igtinuous days or an aggregate of 30 dageN.Y.
Correct. Law 168-a — as opposed to sex offendéis vave spent less time in the state. As
discussedupra in the Substantive Due Process sectdew York has a legitimate interest in
protecting its vulnerable populations frahe potential harm posed by sex offenders.

Furthermore, New York State mot treating Plaintf any differently than it treats other
sex offenders who work in the state for a period longer than 14 consecutive days or 30
nonconsecutive days in a calendar year. New Yotkts that have considered the issue of
whether out-of state convicted sex offendengehaeen treated differently from other sex
offenders under New York’s statutory schelmase found that both in-state convicted sex
offenders and out-of state conwdtsex offenders are treatschilarly in that the Board
determines whether both classes of sex offenderseguired to registend, if they are required
to register, their levadf classification is determined by a couee People v. McGargha®20
N.Y.S.2d 329, 331 (App. Div. 2011) (“New Yorktieating defendant exactly the same way it
would treat a lifelong New York resident whommitted the same sex crime while visiting
[another state].”)Dewine v. N.Y. Bd. of Examiners of Sex Offen@3@ N.Y.S.2d 332, 336
(App. Div. 2011) (“[Clontrary tgoetitioner’s contention, requirgy him to register as a sex
offender pursuant to Correction Law § 168—k wouldnesult in disparate treatment on the basis

of residency. Rather, such an interpretatiauld subject petitioner to the same registration and

68



notification requirerants applicable to a similg situated individual who was on probation in
New York at the time of SORA’s implementation."SORA does not intentionally discriminate
against nonresident workers and pasthe rational basis test.

2. Class-of-One Claim

Plaintiff makes several arguments that he parsonally treated inv@ay that violated his
equal protection rights. Although “fi§ Equal Protection Clause has traditionally been applied
to governmental classifications thegat certain groups of citizendfdrently than others. . . . the
Supreme Court affirmed the existence of a classaeftheory for equal protection claims . ...”
Fortress Bible Church694 F.3d at 221 (citations omittedge also RI, Inc889 F. Supp. 2d at
414-15 (Because plaintiffs do not claim discrimation on the basis of membership in a
particular group, they may proceed on an equal protection claim under a ‘class of one’ theory, as
41y

recognized by the Supreme Court . . .."f[T]o succeed on a class-ohe claim, a plaintiff

must establish that (i) no rational person coutshrd the circumstances of the plaintiff to differ

1 |n addition to “class-of-one” claims, theage also selective enforcement claims that
could be brought under certain circumstances, wdiiemot present in the @before the Court.
“In order to adequately allegesalective enforcement claim, a piaif must allege ‘(1) [he was]
treated differently from other sitarly situated individuals and (2) this differential treatment was
based on impermissible considerations suataes, religion, intent to inhibit or punish the
exercise of constitutional rights, or malicicusbad faith intent to injure a person.Jones v.

Bay Shore Union Free Sch. Djdtlo. 12-CV-4051, 2013 WL 2316643, at *8 (E.D.N.Y. May 28,
2013);see also Viteritti vinc. Vill. of Bayville 918 F. Supp. 2d 126, 134-35 (E.D.N.Y. 2013)
(utilizing the same test)/aher v. Town of Orangetown, N.916 F. Supp. 2d 404, 433
(S.D.N.Y. 2013) (same). A selective enforcendaim is inapplicable since Plaintiff does not
allege he was treated differgnthan other individuals becaust“‘impermissible considerations
such as race, religion, intent tthibit or punish the exercise abmstitutional rights, or malicious
or bad faith intent to injura person.” Nor could Plaintiff nk@ out a selective enforcement
theory, since, as discussiafra, he has not been treated differeritign other similarly situated
individuals. See Jonex2013 WL 2316643, at *8 (haing that a person must allege they were
treated differently than similarly situated individuals to prevail on a selective enforcement
claim); see also Viteritti918 F. Supp. 2d at 134-35 (samé&her, 916 F. Supp. 2d at 433
(same).
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from those of a comparator to a degree thadlbe justify the differential treatment on the basis
of a legitimate government policy; and (ii) thienilarity in circumstances and difference in
treatment are sufficient to exclude the posdibthat the defendantscted on the basis of a
mistake.” Aliberti v. Town of Brookhave®76 F. Supp. 2d 153, 163 (E.D.N.Y. 2012) (quoting
Clubside, Inc. v. Valentjid68 F.3d 144, 159 (2d Cir. 20063ge also Fortress Bible Church
694 F.3d at 222-23 (“The Supreme Court recognaaeBiqual Protectioclaim ‘where the
plaintiff alleges that she has been intentionalhated differently from others similarly situated
and that there is no rational basistfoe difference in treatment.” (quotingllage of
Willowbrook v. Olech528 U.S. 562, 564 (2000))ones v. Bay Shore Union Free Sch. DNNb.
12-CV-4051, 2013 WL 2316643, at *8 (E.D.N.Y. May 2813) (discussing the two-part test).
“To prevail, the ‘class-of-onplaintiffs must show an ex@mely high degree of similarity
between themselves and the persons to whom they compare themsde®39 F. Supp. 2d at
415 (quotingClubside 468 F.3d at 159%kee also Fortress Bible Churd®94 F.3d at 222-23
(upholding dismissal becaudee comparators were not sufficiently similak)iberti, 876 F.
Supp. 2d at 163—-64 (“[A] plaintiff must show moraiha general similaritpetween her and the
comparator . . . as in cases where discrimimatiased on membership in a protected class is
claimed.” (citations omitted)).

Plaintiff appears to argue thia¢ was discriminated agairgst an individual level and is
being treated differently than otheonresident workers becauseisibeing required to register
in New York, despite the fact that he no lontixs in New York but currently lives in Malta

and should therefore not be subjecNew York reporting requiremerfts.(Pl. Opp’n to State

2 plaintiff also argues thather California convicted sex offenders similar to him would
no longer be required to registerGaliforniaand the fact that he is required to register in New
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Def. 52.) This claintacks merit. Plaintiff i:iot required to do anythingore than any similarly
situated individual. All sex offende classified as risk level IHre required to register for life
and all sex offenders, regardless of risk leneist use the proper procedure to notify New York
of their new address if theylogate out of New York State. N.Y. Correct. Law 88 168-f (4)—(5),
168-j(4) (requiring a life time registration for @lidividuals listed as kel three sex offenders
and requiring all individuals reqed to register to inform the {Asion of a change in address).
Once notified of Plaintiff's new addss, if that address is outsiofeNew York Stag¢, Plaintiff is

no longer required to verify higldress in person every 90 dayaeeN.Y. Correct § 168-h
(stating that a risk level Ill sex offender igjugred to verify in person “where the offender
resides”). This allegation ds@ot state an equal protecticdaim based on a class-of-one
theory.

Plaintiff also argues that not allowing himftle his appeal of Judge Camacho’s decision
and his Article 78 petition without having the dowents notarized was a violation of his equal
protection rights, since in-stasex offenders could travel togltounty clerk’s office and have
their documents notarized for fredd.(at 33, 35, 38.)Plaintiff does not kege that other
similarly situated individuals, i.e., individuals outside of New York Stdte could not travel to
the County Clerk’s office, were notquired to have their documentotarized. Rather, Plaintiff

claims thatan exceptiorshould have been made for him frome State’s procedural ruledd.}

York is a violation of his equal protectioights. (Pl. Opp’n State Defs. 57, 86, 89-91.)
However, this is not a cognizaliigjual Protection claim since Plafhneither claims that he is
being required to register in New York becauséstpart of a protected class or that Plaintiff is
being treated differently than similarly sitadtindividuals and thuhe statute is being
selectively enforced against him or that he is a class-ofhdnc. v. Gardner889 F. Supp. 2d
408, 414-15 (E.D.N.Y. 2012) (discussing intenal discrimination based on suspect
classification and class-of-one casesfid, --- F. App’x ---, ---, 2013 WL 3185437 (2d Cir.
June 25, 2013DPeFalco v. DechangéNo. 11-CV-05502, 2013 WL 2658641, at *9 (E.D.N.Y.
June 13, 2013) (same).
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These facts do not and cannot state a ctamaviolation of Plaintiff's equal protection rights
based on a class-of-one theory.

Plaintiff also claims that since he waslonger physically preseim New York at the
time of the final adjudication of his risk levegquiring him to attend the final adjudication of
this risk level was a violaih of his equal protection rights.(ld. at 60.) First Plaintiff's
assertion is inaccurate. Pursuant to the law, eyleex here, Plaintiff wagven notice of the risk
level classification &aring, but chooses not to attesrdo give sufficient excuséhe
determination will be held in his absence. N.Y. Correct. Law § 168-k. Plaintiff cannot simply
avoid a risk level determination by leagiNew York State prior to the hearin§ee Melzer933
N.Y.S.2d at 706 (finding that “the dual purposéshe Sex Offender Registration Act . . . are to
monitor sex offenders’ whereabouts and tolavd enforcement in prosecuting recidivist
offenders” and that those woub@ frustrated if the sex offender could just move to avoid
registration). SORA requires that the riskel determination bkeld once the Board has
recommended that a seffender should registedd. Thus, Plaintiff cannot state an equal
protection claim based on a class-of-one theorge all similarly situated sex offenders who
receive notice of a hearing, decide not to paripn the classificationearing and do not give
a sufficient excuse for their absence would alseuigect to a risk levelassification hearing

and determination in their absence.

*3 Plaintiff also claims that, as withshsubstantive due process claim, not having a
lawyer assigned to him for his appeal was a vimhedf his equal protectionghts. (Pl. Opp’n to
State Defs. 38.) According to Plaintiff, he ssassigned a lawyer aietlhearing before Judge
Camacho. Ifl. at 37.) While Plaintiff may have initlg been appointedaunsel by the court,
Plaintiff subsequently declined the serviceshaf court-appointed counsel and retained the
services of the Attorney Defendants. (Compl. I @dothing in the statetrequires that Plaintiff
be appointed counsel for appealder these circumstanceSeeN.Y. Correct. Law § 168-k (2).
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Lastly, Plainiff asserts thahis equal protection rights weeviolated because civil
litigants are required to be personally seraad he was never persdigaserved “with Judge
Camacho’s May 25th, 2011 Order or any type off@ notice of his [sic] requirements pursuant
to Judge Camacho aforementioned Ordéid’ at 58.) Plaintiff provides no legal support for the
assertion that he must be personally serkagtier than by service on his attorney who was
present at the hearingld() Furthermore, the text of 168does not require personal service of
the order.SeeN.Y. Correct. Law 8 168-k(2) (discussitige requirements for the order relating
to the sex offender’s risk level).

Plaintiff has failed to plausibly allege that Wwas treated differently because he was part
of a suspect class or that hellizeen treated different from glarly situated individuals and his
equal protection claim is without merit aisctherefore dismissed with prejudicBee, e.gScott
v. WoodworthNo. 12-CV-0020, 2013 WL 3338574, at *44%.D.N.Y. July 2, 2013) (holding
that the plaintiff's suspect class claim andsstaf-one claim were both not adequately pled
because he was not part of a suspect class and he had failed to plead that he was treated
differently than similarly situated individual8pwens v. Fed. Bureau of Prisoio. 12-CV-
5591, 2013 WL 3038439, at *8 (S.D.N.Y. June 18, 2013) (sabeHalco v. DechanceéNo. 11-
CV-05502, 2013 WL 2658641, at *10.(EN.Y. June 13, 2013) (disissing the complaint for
failure to plausibly allege that the plaintiffas treated differently than similarly situated
individuals);Vaher, 916 F. Supp. 2d at 433—-35 (dismissing the complaint because the plaintiff
both failed to plead he was “a member of a ttutgnally protected @ss” and that he was

treated differently from simildy situated individuals).
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v. Privileges and Immunities

“Under the Privileges and Imumities Clause, ‘[tlhe Citizens of each State [are] entitled
to all Privileges and Immunities @fitizens in the several States** McBurney v. Yound69
U.S. ---, ---, 133 S. Ct. 1709, 1714 (2013) (quoting &&nst., art. 1V, § 2, cl. 1). The goal of
the Privileges and Immunities Clause is tsue that states givaut-of-state residents
substantially similar rights as theasts give to their own residentsl. (“We have said that [t]he
object of the Privileges and Immunities Clausmistrongly . . . condtite the citizens of the
United States [as] one people, by plac[ing] thizens of each State upon the same footing with
citizens of other States, so far as the advantaggesting from citizenshijn those States are
concerned.” (alterations in original) (citatiossd internal quotation marks omitted)). As the
Supreme Court has made clear, “[t]his does resammwe have cautioned, that ‘state citizenship
or residency may never be used ytate to distinguish among persondd. “Nor must a
State always apply all its laws or all its sees equally to anyone, rdsint or nonresident, who
may request it so to do.Id. (citations omitted). “Rather, we ¥xalong held that the Privileges
and Immunities Clause protects only those prgdls and immunities that are ‘fundamental.”
Id.; see also McDonald v. Chicagb61 U.S. ---, ---, 130 S. Ct. 3020, 3028 (2010) (holding that
privileges and immunities applies only to “fundamental right®dseph v. Hymar659 F.3d 215,
219 (2d Cir. 2011) (holding thatetright to park where one wantithout incurring a ticket was

not “sufficiently fundamental to trigger proteationder the Privileges and Immunities Clause”).

4 In addition to “the Privileges and Immitias Clause in the Fourth Amendment” there
is the “Privileges or Immunities Claa in the Fourteenth Amendmentelevan v. N.Y. Thruway
Auth, 711 F.3d 253, 255 n.2 (2d Cir. 2013). Plaintiff opllgd Privileges and Immunities in the
Complaint. (See Compl. 1 263.) Howeveris opposition to the SaiDefendants’ motion to
dismiss, Plaintiff pleads that higyht to travel has been violatgadirsuant to the “Privileges or
Immunities Clause” in the Fourteenth Amendme(itl. Opp’n to State Defs. 50.) The Court
will discuss his right to travellaim in a separate section.
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Plaintiff alleges that New York State’s cldgsation of Plaintiff as a risk level 11l sex
offender when Plaintiff was subjeict no risk level assessmentQalifornia and is no longer
required to register in Califoraiis a violation of the Privilegeand Immunities Clause. (Pl.
Opp’n to State Defs. 40-50.) Plaintiff alleges thatis subject to more severe registration
requirements in New York than he would have hedbalifornia: He is nbrequired to register
in California and he is requirdd register in New York; the California registry only publishes
photographs, the conviction, and the zip cdule,the SORA website publishes photographs,
details about the conviction, and home addressé&3alifornia, regigiation would have only
been once a year, while in New Yorkieeequired to register every 90 dagslifornia
mandates that law enforcement update their webiesn he leaves the state, but New York has
refused to update its website; California doesrequire Plaintiff to pay each time he has his
photograph taken for the website, but he hgohtpeach time his photograph was taken for the
SORA website; Plaintiff did not va to pay to have his fingerpts taken in California but does
have to pay to have his finger prints takemNew York; California does not have community
notification but, according to Plaintiff, law fEmcement in New York personally notified his
neighbors of his presence, and, in addition, théaalice and the German police were notified
of his conviction; Californiallows Plaintiff to have a Unité States passport but New York
prohibits him from having a passport; and Califarallows him to travel internationally and
New York prohibits him frontraveling internationally. I1d. at 41-42.) Plaintiff also alleges that
New York failed to update his information tme SORA website although he informed New

York of his move from Ne York to California. [d. at 41.) Plaintiff further alleges that he
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believes he was given a levdl tlassification because he sva nonresident worker and New
York wanted to punish him favorking within the staté> (Id. at 45.)

The fact that Plaintiff may not have been riegd to register in Adornia or required to
register with less community notification, legstrictions, and less frequency than he was
required to do by New York does not give risatprivileges and immuties claim, since the
Privileges and Immunities Clausaly requires that a state#t a non-citizen the same as it
treats the citizensf its own state See McBurneys69 U.S. at ---, 133 S. Ct. at 1714 (discussing
the Privileges and Immunities Clause). Thus, under the Privileges and Immunities Clause, New
York State was required to treat Plaintiff the saamét treats New York citizens, which it did.
The Court need not reach the question of whether Plaintiff istimgsa fundamental right under
the Privileges and Immunities Clause because, agsaming Plaintiff is asserting a fundamental
right, as a nonresident workerakitiff was required to register and have his classification level
determined by a judge, the same as resident®ewfYork State. ThydPlaintiff cannot claim
that the registration requirement or risk levelssiification determinatioviolated the Privileges
and Immunities Clause because he was treateshthe as any citizen of New York State would
have been treated who had committed a similar crigee, e.gMcGarghan 920 N.Y.S.2d at
331 (holding that the defendant’sich that requiring him to registin New York State based on
his Vermont conviction was aaolation of his privileges andnmunities was without merit);
Dewing 930 N.Y.S.2d at 336 (holding that the defendagitsém that requirindnim to register in

New York State based on his Wyoming conigtwas a violation ohis privileges and

%> In addition, Plaintiff assestthat his privileges and immities were violated when he
was prevented from filing his appeal of Judigmacho’s decision and Article 78 petition. (Pl
Opp’n to State Defs. 47.) As discussegbra Plaintiff admits thait was beyond the appeal
period when he attempted to file his appeal andny event, he was not prevented from filing
an appeal but rather told to colppvith procedural rules.
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immunities was without erit). Plaintiff's claim pursuant tthe Privileges and Immunities
Clause is therefore siinissed with prejudice.

vi. Rightto Travel

Plaintiff asserts that his rig travel has been harmbdcause under SORA he must
register in person in New York every 90 dayBl. Opp’n to State Defs. at 76—80.) Plaintiff
argues that the cost of travel from Malta to N¥éwork is expensive but ifie fails to return to
New York to register, he will be subjetct severe criminal penaltiesld() Plaintiff therefore
argues that essentially, bannot travel outside ofé¢hState of New York. Id.)

“A state law implicates the right to travel- thereby triggering sict scrutiny — ‘when
it actually deters such travel, when impeding eéfas its primary objecti®, or when it uses any
classification which serves to penalithe exercise of that right.’Selevan v. N.Y. Thruway
Auth, No. 06-CV-291, 2011 WL 5974988, at (.D.N.Y. Nov. 28, 2011), (quotingttorney
Gen. of N.Y. v. Soto—Lope76 U.S. 898, 903 (1986)ff'd, 711 F.3d 253 (2d Cir. 2013)).
Minor restrictions on travel are not suiffnt to state a constitutional clairBee Selevan v. N.Y.
Thruway Auth.711 F.3d 253, 258 (2d Cir. 2013) (“[M]inorsteictions on travel simply do not
amount to the denial of a fundamental rightJ9seph v. Hymar659 F.3d 215, 219 (2d Cir.
2011) (same).

Although the Court has only found limited case lzhallenging SORA as impacting the
right to travel, many courts haeensidered the issue as applte the Sex Offender Registration

and Notification Act® (“SORNA”) and have determined that SORNA does not implicate the

“® SORNA “requires those coroted of certain sex crimés provide state governments
with (and to update) information, such as nanmesaurrent addresses, for inclusion on state and
federal sex offender registries.Reynolds v. United States65 U.S. ---, ---, 132 S. Ct. 975, 978
(2012).

77



right to travel. SORNA requiseregistration not onln the jurisdiction where an individual
resides, but also the jurisdictionwhich an individual works and studieSee42 U.S.C.

8 16913(a) (“A sex offender shall register, and kiepregistration current, in each jurisdiction
where the offender resides, where the offender is an employee, and where the offender is a
student. For initial registration purposes only, acdfénder shall also register in the jurisdiction
in which convicted if such jurisction is different from the jurigdtion of residence.”). Despite
requiring an individual to register in multipleatts, SORNA does not violate the right to travel,
since it does not prevent an individlé@m moving to a new statéSee United States v. Byrd
419 F. App’x 485, 491-92 (5th Cir. 2011) (“SORNAé&gistration requirements do not implicate
the fundamental right to travidy] convicted sex offendefsecause nothing in the statute
precludes an offender from entering or leavingther state . . . .” (citations and internal
guotation marks omitted))jnited States v. Shenando&95 F.3d 151, 162 (3d Cir. 2010)
(“[The defendant] may travel interstate, but wherdbes, must register in the new state, while a
convicted sex offender who remains within a steged only remain properly registered therein.
There is simply no Constitutional violation. kéover, moving from one jurisdiction to another
entails many registration requirements requbgdaw which may cause some inconvenience,
but which do not unduly infringe op anyone’s right to travel. Thessential part of the charged
crime in this matter is the failure to register; [thefendant’s] right to traves incidental to this
obligation, and not constitutionally offended drogated on other grounds by Reynobig5

U.S. ---, 132 S. Ct. 97%Jnited States v. Ambe&61 F.3d 1202, 1210 (11th Cir. 2009) (“The
requirement to update a registration un8&RNA is undoubtedly burdensome; however, the
government’s interest in protecting others friuture sexual offeres and preventing sex

offenders from subverting the purpose of tlage is sufficiently weighty to overcome the
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burden. This statute does not violatee[lefendant’s] right to travel.”)ynited States v. Stacey
No. 12-CR-15, 2013 WL 1891342, at *4 (W.Ba. May 6, 2013) (SORNA does not
“unconstitutionally infringe[] on . . [the] right to travel’)McCarty v. RoosNo. 11-CV-1538,
2012 WL 6138313, at *7 (D. Nev. Dec. 7, 2012) (saruajfed States v. Lesurdlo. 11-CR-
30227, 2012 WL 2979033, at *4 (S.D. Ill. July P912) (same) (collecting cases).

SORA only requires registration in New Yasen the individual has been present in
New York fourteen continuous dags thirty cumulative daysSeeCorrect. Law § 168-a;
Correct. Law § 168-f. As discussedpra Plaintiff is only requiredo inform New York State
that he has relocated and provile address of his new locatioBeeN.Y. Correct. Law § 168-
j(4). Atleast one New York 8te appellate division court haddhéhat SORA does not violate
the right to travel.See McGarghar920 N.Y.S.2d at 330 (holdithat SORA registration
requirements did not violate the piaff's right to travel). The ©urt finds that because Plaintiff
is only required to provide New York with hiew address when he has relocated to another
state, at most, SORA implicates a negligibl@att on travel. Plaintiff cannot sustain his right
to travel claim and this clai is dismissed with prejudice.

vii. Ex Post Facto

Plaintiff claims that requiring him to registas a sex offender in New York State was a
violation of theEx Post FactaClause. (Compl. {1 303.) The basis for this claim is unclear since
Plaintiff only argues that he should not have besuired to register assex offender in New
York State and classified as a level Il risk offended.) (The Second Circuit has made clear
that registration and notdation requirements under SORA do not implicateEtkhéost Facto
Clause — “Because we have previously conclutiatithe legislature’s intent in enacting these
provisions was nonpunitive and that the text anctgire of the Act bear out its prospective,

regulatory goals, we hold that the notification requirements of the SORA do not constitute
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punishnent for purposes of the Ex Post Facto Claug#é 120 F.3d at 1284ee also United
States v. KebodeauX70 U.S. ---, ---, 133 S. Ct. 2496, 2516 (2013) (holding that SORNA does
not violateex post factoftbecause SORNA's registration requirements are ciilhited States
v. Brunner --- F.3d ---, ---, 2013 WL 4033847, at *ad Cir. Aug. 9, 2013) (holding that where
a person is indicted for failing to register after the enactment of SORNA thet pheest facto
clause is not violatedgingleton 2012 WL 864801, at *8 (holdindpat SORA registration does
not implicate the Ex Post Facto Clausdgnzullo v. PeopleNo. 07-CV-744, 2010 WL
1292302, at *8 (E.D.N.Y. Mar. 29, 2010)[B]oth the registration ad notification provisions of
[SORA] [do] not constitute punishment for tharposes of the Ex Post Facto clause,” and
therefore, Petitioner’s claim has no merit.” (citations omittesbg also Smith v. Dp838 U.S.
84, 105-06 (2003) (holding that Alaska’s segistration act was “nonpunitive, and its
retroactive application does not violate theHbst Facto Clause”). &htiff cannot sustain a
claim pursuant to thEx Post FactdClause and this claim dismissed with prejudice.

viii. Cruel and Unusual Punishment

Plaintiff argues that since nonresident worlard students are forced to register and are
given the highest level of classiéition, that the classification itsalfiould be considered cruel
and unusual punishmett.(Pl. Opp'n to State Defs. at 64—6%pr the same reasons that
Plaintiff's claim pursuant to thEx Post FactdClause cannot be sustah®laintiff’s cruel and
unusual punishment claim also fails — the registration requirement is not pudéeee.g.

United States v. Crew496 F. App’x 896, 901 (11th Cir. 2012krt. denied568 U.S. ---, 133 S.

" Risk level classification, while recommeed by the Board, is determined by a judge
after a hearing where the sex offender can proswi@ence and argument to rebut the Board’s
recommendation and is guaranteedrsel at the hearing, if thexseffender is unable to afford
counsel. Correct. Law. 168-k. Plaintiff hatiearing and was represed by counsel at his
hearing. (Compl. 11 66, 83, 166, 167.)
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Ct. 1301 (2013) (holding that seagistration does not violate th Post FactdaClause nor is it
cruel and unusual punishment because it doeSmpbse additional punishment for past sex
offenses”);see also United States v. Under $S&80 F.3d 257, 265 (4th Cir. 2013) (holding that
sex registration is not cruel and unusual punisht because “[a]lthough Appellant is required
under SORNA to appear periodically in persowerify his information and submit to a
photograph, this is not an affirtnae disability or restint [and] ‘[a]ppeang in person may be
more inconvenient, but requag it is not punitive™ (quotingJnited States v. W.B.H664 F.3d
848, 857 (11th Cir. 2001)¥rosby v. Schwart678 F.3d 784, 791-92 (9th Cir. 2012) (imposing
a criminal sentence for the plaintiff's failute follow registratiorrequirements did not
constitute cruel and unusual punishmebuit)jted States v. Davi852 F. App’x 270, 272 (10th
Cir. 2009) (holding that registtion of convicted sex offencdeunder SORNA does not violate
“the Eighth Amendment’s prohitson on cruel and unusual punishmiiesince it is civil and not
punitive). Since registration has been found ndaet@unitive, even if Plaintiff was targeted
with the highest level of registration, it istrauel and unusual punishment. Plaintiff has not,
and cannot, state a claim for cruel and unusuaispment and this claim is dismissed with
prejudice.
ix. Full Faith and Credit

Plaintiff argues that because his “outst&te California conviction with a willing
participant is no longer registefalsic]” that New York is violating the Full Faith and Credit
Clause by requiring Plaintiff teegister in New York. (PIOpp’n. to State Defs. 86, 88-91.)
According to the Full Faith and Credit Clause, “Full Faith and Credit shaiiMea in each State
to the public Acts, Records, and judicial Proaegs of every other State. And the Congress
may by general Laws prescribe the Manner inctvisuch Acts, Records and Proceedings shall

be proved, and the Effect thereof.” U.S. Const. art. IV, 8The purpose of the Full Faith and
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Credit Clase ‘was to alter the status of the salstates as independent foreign sovereignties,

each free to ignore obligations created undeta¥s or by the judicial proceedings of the

others, and to make them integral parts of a single nation throughout which a remedy upon a just
obligation might be demanded as of rightegpective of the state of its origin.Rosin v.

Monken 599 F.3d 574, 576 (7th Cir. 2010) (quotBgker v. General Motors Corpb22 U.S.

222,232 (1998)). “By virtue of its ‘exacting’ operation with resgegtidgments, the Full Faith

and Credit Clause results in ‘the judgmenthe rendering State [gaining] nationwide force.’

The primary operational effect of the Clause’plagation is ‘for claim ad issue preclusion (res
judicata) purposes.”Rosin 599 F.3d at 576 (alteration in original) (quotBaker, 522 U.S. at

233).

Every court to squarely adels the issue of whether the Full Faith and Credit Clause
requires a state to give a convicted sex offendwer rglocates to that seathe same classification
that he would have had in the stateofviction has agreed that it does nSee, e.gDaniels v.
Arapahoe Cnty. Dist. CourB76 F. App’x 851, 854 (10th Cir. 2010) (holding that Colorado was
not bound by the Full Faith and Credit Clause, to give the plaintiff the same sex offender
classification status for his Caiifnia guilty plea as he woulthve received in CaliforniaRosin
599 F.3d at 577 (holding that the Full Faith &redit Clause did not prevent lllinois from
requiring a plaintiff to registezven though registration was notjuéred in the state where he
pled guilty);McGuire v. City of MontgomeyyNo.11-CV-1027, 2013 WL 1336882, at *12 (M.D.
Ala. Mar. 29, 2013) (plaintiff failed to state alHaaith and Credit claim because “the judgment
of the Colorado court — which is silent on regasibn in Colorado or any other state — does not
preclude Alabama from requig Plaintiff to register”)O’Donnell, 924 N.Y.S.2d at 687-88

(holding that New York could ipose a different registration regeinent than Virginia where
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the plaintiff was convictedicGarghan 920 N.Y.S.2d at 331 (theqeirement that plaintiff
register for 20 years in New York when he wbaohly have to registdor 10 years in Vermont
where his conviction occurred was not a atmn of Full Faith and Credit Claus&mith 898
N.Y.S.2d at 704-05 (holding that New York did hatve to give full faith and credit to the
plaintiff's registration requirenm in Texas, the state where the plaintiff pled guilBgpple v.
Arotin, 796 N.Y.S.2d 743, 745 (App. Div. 2005) (findingithhe Full Faith and Credit Clause
“Iis not violated by requiring a convicted sekemder moving into New York to be governed by
[New York’s] registration requirements”).

The rationale used by most of these courtgeacthing their decisios that the exercise
of the police power of each state over itszeitis gives states the power to independently
determine sex registration for sex offendersted in its borders. For exampleRaosin the
Seventh Circuit found that “llling} as a state of the Union, h@dice power over the health and
welfare of its citizens.”"Rosin 599 F.3d at 577. The Seventh Citauent on to state that “New
York has no authority to dictate to lllinois th@nner in which it can best protect its citizenry
from those convicted of sex offensefbsin 599 F.3d at 577. The Seventh Circuit concluded
that “there is no tension between lllinois’dipe power and the Full Faith and Credit Clause
here. As a result, New York could promise Rasity that he would nevdrave to register as a
sex offender within its own jurisdiction. Rosiould not bargain for a promise from New York
as to what other states would do based on hitygllea to sexual abuse in the third degree, for
New York had no power to make such a promidedsin 599 F.3d at 577.

In New York, two courts have similarly foundatirequiring a plainti to comply with a
different registration requirement than the stateasiviction was not a violation of the Full Faith

and Credit Clause. 1@’Donnell, the Appellate Division, Third Department found that:
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New York and Virginia have eacteparately adjudicated the risk

posed by petitioner to their gpective citizens and imposed

registration requirements upon pefrter pursuant to each state’s

sex offender registration law. Aseither state has attempted to

adjudicate the same matter, the Full Faith and Credit Clause has

not been violated.
O'Donnell 924 N.Y.S.2d at 687-88. McGarghan the Appellate Division, First Department,
found that “[tjhe administrative manner in whialstate chooses to exercise the registration
requirements for a sex offender who moves into risgliction falls squarely within the power of
that state and is not governieglthe procedures in effect in the state where the offender
previously resided."McGarghan 920 N.Y.S.2d at 330-31 (2011) (quotifagptin, 796
N.Y.S.2d 743). The Appellate Division reasonedl tlitjhe purpose ofhe Full Faith and Credit
Clause is to avoid conflicts betéwn States in adjudicating the samegtters” and that “a different
state’s registration requirement is not the samaéter,” and therefore natviolation of the Full
Faith and Credit Clausdd. In Smith the Third Department, used the same reasoniRpas
and held that the registratiof sex offenders was pursuantNew York State’s police powers
and “New York is not required undtull faith and credit princigs to assign an offender the
same risk level classificaticas that designated by the jurisdiction where the registerable
conviction occurred . . . .” Plaintiff has nand cannot, state a claim under the Full Faith and

Credit Clause of the Constitution and this claim is dismissed with prejudice.

X. Premption

In his opposition to the State Defendants’ motmuismiss, Plaintiff asserts for the first
time that requiring him to remain registeredNiew York State even though he no longer lives in
New York, is a violation of the Supremacy Clause of the Constitution because SORA is
preempted by SORNA.Sge, e.g.Pl. Opp’n. to State Defs. 1, 44, 46, 52-53, 59, 75.) “The

Supremacy Clause establishes that federaldhall be the supreme Law of the Land . . . any
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Thing in the Constitiion or Laws of anytate to the Contrary notwithstandingdillman v.
Maretta 569 U.S. ---, ---, 133 S. Ct. 1943, 1955 (2013) (Thomas, J., concurring) (quoting U.S.
Const. art. VI, cl. 2). Under the doctrinefefieral preemption, when a federal law preempts a
state or local law, the preempted law ceasdxe in effect and is considered voigee Mary Jo
C., 707 F.3d at 161 (“Under the doctrine of fedgraemption, ‘state laws that conflict with
federal law are without effect.{titations omitted)). “[A]s tB Supreme Court has repeatedly
instructed, ‘in all pre-emption cases . . . wartstvith the assumption that the historic police
powers of the States were not to be supersbydde Federal Act unless that was the clear and
manifest purpose of Congressli re Methyl Tertiary Butyl Ether (MTBE) Products Liab.
Litig., --- F.3d ---, 2013 WL 3863890, at *19 (2d Cir. July 26, 2013) (quitfygth v. Levine
555 U.S. 555, 565 (20098¢ee also Mary Jo C707 F.3d at 161 (“Absent clear congressional
intent to the contrary, federal preption of state law is not favored . .” (alteration in original)
(citations omitted)). “That rule of conatition rests on an assumption about congressional
intent: that ‘Congress does noteesise lightly’ the ‘extaordinary power’ tdlegislate in areas
traditionally regulated by the StatesArizona v. Inter TribalCouncil of Ariz., Ing.570 U.S. ---,
---, 133 S. Ct. 2247, 2256 (2013) (citations omittet. light of this assumption, the party
asserting that federal law preempts stateldaars the burden of establishing preemptidn.”
MTBE, --- F.3d at ---, 2013 WL 3863890, at *19.

There are three different types of preemptiexpress, field and conflict preemption.
Under express preemption Congregedly states in the statuteattit is Congress’s intent to
preempt all state law on the issugee Hillman569 U.S. at ---, 133 S. Ct. at 1949 (“Under the
Supremacy Clause, Congress has the ptovere-empt state law expressly.If);re MTBE ---

F.3d at ---, 2013 WL 3863890, at *{First, when Congress exgssly provides that a federal
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statue overrides state law, caswill find state law preemptat] applying standard tools of
statutory construction, the challged state law falls within trecope of Congress’s intent to
preempt.”). Field preemption ples “when Congress legislates comprehensively in one area
as to ‘occupy the field,” and thus courts “miayer from the federal legislation that Congress
intended to preempt state lawthat entire subject arealh re MTBE --- F.3d at ---, 2013 WL
3863890, at *19 (citingrosby v. Nat'l Foreign Trade Councb30 U.S. 363, 372 (2000pee
also Mary Jo C.707 F.3d at 161-62 (finding that fieldeemption applies “where Congress has
manifested an intent to ‘occupy the field’arcertain area” (citations omitted)). Conflict
preemption applies “where state law ‘actuabnflicts with federal law™ even though the
statute does not expressly stiftat state law is preemptett. (citations omitted)see also
Hillman, 569 U.S. at ---, 133 S. Ct. at 1949-50 (noting that conflict preemption occurs “when
compliance with both federal andhtt regulations is impossible, when the state law ‘stands as
an obstacle to the accomplishment and execution of the full purposes and objectives of
Congress™ (citation omitted))n re MTBE --- F.3d at ---, 2013 WL 3863890, at *19 (finding
that when “state law directly conflicts with teucture and purpose of a federal statute, we may
conclude that Congress intended to preempt the state law”). “Such a conflict occurs when
compliance with both federal andt regulations is impossible, when the state law ‘stands as
an obstacle to the accomplishment and execution of the full purposes and objectives of
Congress.” Hillman, 569 U.S. at ---, 133 S. Ct. at 1950 (citations omittee; also In re

MTBE, --- F.3d at ---, 2013 WL 3863890, at *19 (“|&/will find a conflid with preemptive

effect only in two circumstances: first, whemrapliance with both federand state regulations

is a physical impossibility,” and second, whea #tate law ‘stands as an obstacle to the
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acconplishment and execution of the full purposesl objectives of Congress.” (quoting
Arizona v. United State8567 U.S. ---, ---, 132 S.Ct. 2492, 2501 (2012))).
According to Plaintiff:
State Defendants’s [sic] malicious attempts to enforce an
administrative and ministerial SORA policy upon a foreign nation
and international commerce violates the Supremacy Clause were
[sic], as stated above and more specifically below, the U.S.
Congress excluded foregin [sic] nations from the Megan Law
registration requirements and controls.
(Pl. Opp’n to State Defs. 44.) Plaintiff argueatteiince SORNA specificallstates that it does
not apply to foreign nationsdah SORA cannot require thosesiding abroad to registerld()
According to Plaintiff, SORNA preempts anyahpts by New York State to regulate sex
offenders living in other jurisdictions- states and foreign countriesd.(@t 52-53, 59, 75.)

As discussed in Part Ill.d.ix addressing Riéi’'s claim pursuant to the Full Faith and
Credit Clause, the registration ofkseffenders is part of the police powers of a state. A state’s
police powers to protect the Higaand safety of its citizerere traditionahreas of state
authority. See Steel Inst. of N.Y. v. City of New Y@i6 F.3d 31, 36 (2d Cir. 2013) (“Protection
of the safety of persons is one of the traditional uses of the police power,” which is “one of the
least limitable of governmental powers.” (quoti@geenside Hills Realty Co. v. Sa328 U.S.

80, 82—-83 (1946))). Therefore, “[t]here is a strengsumption against preemption when states
and localities ‘exercise] ] their police powers to pottthe health and safety of their citizens.”
Steel Inst. of N.Y716 F.3d at 36 (quotingedtronic, Inc. v. Lohr518 U.S. 470, 475, 484-85
(1996))). Thus, courts generalgquire a “clear and manifestitent by Congress to preempt
statutes that concerndlstate’s police powerdd. (“Because of the role of States as separate

sovereigns in our federal system, we have longupnes that state laws . . . that are within the

scope of the States’ historic pm#i powers . . . are not to be epted by a federal statute unless
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it is the clear and anifest purpos of Congress to do so.” (quoti@gier v. Am. Honda Motor
Co, 529 U.S. 861, 894 (2000) (Stense J., dissenting))).

None of the three types of preemption agpye. SORNA does not contain an explicit
preemption provisionSee42 U.S.C. § 1690#t seq.This Court has not located a single case to
even consider SORNA an implied preemption, aute that it has preempted any state law. In
addition, since SORNA is opt-lagislation for the stateé it suggests that Congress did not
intend to fully occupy the field, a field traditionalleft to states. Moreover, SORA is not in
conflict with SORNA. SORNAIlike SORA, would have requirdelaintiff to register in New
York State, had it applied in MeYork, since according to Pldiff, he was a nonresident worker
and SORNA requires sex offenders to ségy where they live, work and studgee42 U.S.C.

8 16913(a) (requiring sex offenders to registlere they live, work or study in every
jurisdiction);see alsa@l2 U.S.C. 8§ 16912 (requiring statesmaintain registries of sex
offenders)N.Y. Correct. Law 88 168-a, 168-f, 168-k (listing the registration requirements once
someone is present in the state after 14 d&es)nolds565 U.S. at ---, 132 S. Ct. at 978
(“[SORNA], requires those convicted of certaiex crimes to provide state governments with
(and to update) information, such as namescament addresses, for inclusion on state and
federal sex offender registries.”).

Courts have held that SORNA contempldigsts provisions that a sex offender will be
registered in more than one stagee United States v. Begé&g2 F.3d 1187, 1196 (9th Cir.

2010) (“SORNA clearly contemplates that certain sex offenders might have to register and keep

their registration current in multiple jurisdictions. And nothing in the text of the statute limits its

8 See United States v. Guzm&81 F.3d 83, 93-94 (2d Cir. 2010) (noting that New
York, Massachusetts and Virginia have nopliemented SORNA and have not opted into the
statute).
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application to only one jurisdiction in eachtb€ three categories mentioned in 8 16913(a);
rather, the most logical readingtbe statute is that it appliés every jurisdiction falling within
one of the three categories.United States v. Gungdilo. 13-CR-8, 2013 WL 2247147, at *10
(S.D.N.Y. May 22, 2013) (“Section 16913 requires offers to register in each jurisdiction in
which they reside, work, oriedy — requirements that all enwsi individuals owide of prison,
free to go about their lives in multiple jurisdictions.”). Moreover, SORNA requires sex
offenders to register in states wheaytimove from one state to another steiee United States

V. Robbins--- F.3d ---, 2013 WL 4711394, at *5 (&ir. Sept. 3, 2013) (finding that a sex
offender is required to register when he n®tea new state pursuant to SORNA and holding
that SORNA's provision tha sex offender register when he or she moves is valid)ed

States v. Guzmab91l F.3d 83, 93-94 (2d Cir. 2010) (imgt that SORNA requires a sex

offender to register with a state when he orrsloges to the state). Furthermore, SORNA has no
provision requiring removal from aagé’s registry once a sex offender moves out of that state.
Seed2 U.S.C. § 1690&t seq.Contrary to Plaintiff's claimSORA is not in conflict with

SORNA since SORA only requiréisat registered sex offendergiger their new address when
they leave New York State; it does not require Biaintiff travel back and forth to New York
State to re-register every gays, as Plaintiff claimsSeeN.Y. Correct. Law § 168-f(4)—(5).
SORA is not preempted by SORNad Plaintiff's Supremacy Clause claim is without merit and

is dismissed with prejudic®.

9 Plaintiff's extraterritoriality argument igithout merit as its not a cognizable
Supremacy Clause claim. The Supremacy Clansemakes a law void when it is in conflict
with federal law, as discussed above. Nagghn SORNA prevents states from keeping
individuals on the registry eventliey no longer reside in the lthd States. SORNA states that
the federal government shall initially register dgfud foreign nationals when they first enter the
United StatesSee42 U.S.C. § 16928. However, PlaintiffadUnited States citizen, in addition
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xi. Commerce Clause and Dormant Commerce Clause

Plaintiff alleges that attempting to exercjgsasdiction over Plaitiff by requiring him to
register in New York as a seXfender, despite the fact that lnees oversees, is a violation of
the “international commerce and dormant commerce claBé. Opp’n. to State Defs. at 35;
see also idat 42, 52.)Plaintiff refers to dormant Comnua Clause and Commerce Clause as
two separate claims. However, when appleedtates, the proper analysis is the Dormant
Commerce Clause analysiSee Steel Inst. of N.Y. v. City of New Y882 F. Supp. 2d 310, 333
(S.D.N.Y. 2011)aff'd, 716 F.3d 31 (2d Cir. 2013) (twough the Constitution does not
expressly limit the power of States tguéate commerce, the Supreme Court has ‘long
interpreted the Commerce Clause as an implisitaet on state authority, even in the absence
of a conflicting federal statute.” This implicitsteaint is referred to as the ‘Dormant’ Commerce
Clause.” (quotingJnited Haulers Ass’n, Inc. v. Orei—Herkimer Solid Waste Mgmt. Ayt50
U.S. 330, 338 (2007))). A violan of the “dormant Commerc@lause,” or the Commerce
Clause in its dormant state, occurs when a Siaierfere[s] with the natural functioning of the
interstate market eithénrough prohibition or tlough burdensome regulationMcBurney 569
U.S. at ---, 133 S. Ct. at 1720. “Where thestse regulates even-handedly to effectuate a
legitimate local public interestnd its effects on interstate comroe are only incidental, it will
be upheld unless the burden imposed on such coceneclearly excessivia relation to the
putative local benefits.’Francarl Realty Corp. v. Town of E. Hamp}@®0 F. App’x 605, 607

(2d Cir. 2010) (citations omitted)Courts have consistently recogad that ‘[the mere fact that

to being a citizen of Malta, and kas required to register in New Yonkt because he relocated
to New York from outside of the United State# because he relocated to New York from
California. Thus, under the terrm6 SORNA, Plaintiff was requigkto register in New York.
Seed2 U.S.C. § 16912 (requiring states to maintamgistries); 42 U.S.G§ 16913(a) (requiring
sex offenders to register wre they live, work or study every jurisdiction).
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state action ray have repercussis beyond state lines is of naljcial significance so long as
the action is not within that domain which the Constitution forbidsréedom Holdings, Inc. v.
Cuomgq 624 F.3d 38, 67—68 (2d Cir. 201@)tations omitted).

Plaintiff argues that the impieentation of SORA violatethe Commerce Clause because
only Congress can implement legigta that affects intestate and internathal commerce. (Pl.
Opp’n to State Defs. 40-41, 75-76.) Accordin@kaintiff, Congress enacted SORNA pursuant
to its powers under the Commerce Clause and therefates may not operate in the same area.
(Id. at 43, 71.) He argues that New Yorkégistration requirement implicates commerce
because it hinders the ability foonresidents to move in and @itNew York State as part of
interstate and international commer@e(d. at 44.)

Plaintiff's Commerce Clause and Dormantn@uerce Clause claim is without merit.

First, SORNA explicitly requires ates to act in the area of reation of sex offenders. Under

the terms of SORNA, all statase to register convicted seenders who live, work and study

in the state.See42 U.S.C. § 16912 (requiring states to naimregistries); 42 U.S.C. 8 16913(a)
(requiring sex offenders to register when they live, work or study in a jurisdiction). Second, as
discussedupra states have a legitimate interest in protecting the health and safety of their
citizens and can do so pursuant to theiregtatwers. Third, New York’s law governing sex
offenders residing in New York does not impedénterfere with the interstate marke&ee,

e.g, McBurney 569 U.S.at ---, 133 S. Ct. at 1720 (“Besalthe regulation in question] [did]

not . . . interfere[] with an interstate markietough prohibition or burdensome regulations, this

* Plaintiff also argues th#fte State Defendants violattte Commerce Clause and the
Dormant Commerce Clause by not allowRigintiff to file his appeal. I¢. at 46.) As discussed
supra Plaintiff admits that it was beyond the appeal period when he attempted to file his appeal
and, in any event, he was not prevented from fiéingppeal but ratherltbto comply with all
procedural rules.
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case is not governed by the damh Commerce Clae.”). Plaintiffs Commerce Clause claim is
without merit and is therefore dismissed.

The Court finds that none of Plaintiff's cditstional claims have merit and all claims
against the State Defendants are dismissed. Becwne of Plaintiff's claims have merit,
Plaintiff's applications for injunctivand declaratory relief are denieSee O’Leary v. Town of
Huntington No. 11-CV-3754, 2012 WL 3842567, at *16 (ENDY. Sept. 5, 2012) (holding that
the plaintiff had failed to plead any constitutiomadlation and “[granting] defendants’ motion to
dismiss plaintiff's federal claims in their @nety” including reques for declaratory and
injunctive relief);Wilson v. EmondNo. 10-CV-659, 2011 WL 494777, at *10 (D. Conn. Feb. 5,
2011) (same)Chiste v. Hotels.com L.P756 F. Supp. 2d 382, 406—07 (S.D.N.Y. 2010)
(dismissing requests for declaratory and injuncteleef because “[d]eclaratory judgments and
injunctions are remedies, not causes of actamd the plaintiff's underlying claims have no
merit and therefore declaratory ancuimgtive relief cannabe granted).

e. Plaintiff's Substantive Claims Against the Attorney Defendants

Plaintiff brings several fedal claims — RICO, RICO cop#racy, FLSA and Thirteenth
Amendment — and multiple state law claimsfraudulent misrepresentation, fraudulent
concealment, unjust enrichment, legal malprag¢tolation of New Yok Judiciary Law § 487,
unpaid wages, unpaid overtime and ungsguckad-of-hours wagesaigst the Attorney

Defendants. The Court dismissed the fEginth Amendment claim at oral argum&n(Oral

1 The Court dismissed Plaintiff's Thirteendmendment claim at oral argument because
the Complaint failed to allege involuntary séwde. (Oral Arg. Tr. 71:15-72:2.) Plaintiff
admitted that he voluntarily agreed to travel from California to New York to work for the
Attorney Defendants. (Compl. 1 27, 48, 50, 523irfiff has not plausibly alleged that he was
coerced througphysical or legal threatto work for the Attorney DefendantsSd€e generally
id.) Plaintiff must allegehat his work constituted “involuntary servitudeMcGarry v. Pallitq
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Arg. Tr. 71:15-72:2.) &t the reasons set forth belothe Court finds that Plaintiff's federal
claims are without merit and tledore grants the Attorney Defenda’ motions to dismiss as to
these claims. The Court declines to exeraiggpemental jurisdiction ovePlaintiff's state law
claims.

i. RICO Claim
“RICO provides a private right of actionrfga]ny person injured in his business or
property by reason of a violation éction 1962 of this chapter.Terner v. Fleet Bank, N.A.
459 F.3d 273, 283 (2d Cir. 2006) (quoting 18 U.S.C9&4(c)). In order to establish a RICO

claim, a Plaintiff must plead “(1) conduct, (@) an enterprise, (3) thugh a pattern (4) of
racketeering activity,” as well as ‘injury to basss or property asresult of the RICO
violation.” Lundy v. Catholic Health Sys. of Long Island Jd.1 F.3d 106, 119 (2d Cir. 2013)
(citations omitted)see also Spool v. World Child Int’'l Adoption Agere30 F.3d 178, 183 (2d
Cir. 2008) (“To establish a RICO claim, a pitiif must show: ‘(1) a violation of the RICO
statute, 18 U.S.C. § 1962; (2) an injury to bussrasproperty; and (3) #t the injury was caused
by the violation of Section 1962.” (citations dted)). The RICO conduct must be both the
proximate and but for cause of the plaintiff's injutyerner, 459 F.3d at 283.

Plaintiff's burden is high when pleading RICO allegatioRgst, where the “conduct” or

predicate acts sound in fraud, as they do here,rthuesy be pled with particularity under Rule

9(b) of the Federal Rules of Civil Procedufgee Curtis v. Law Officed David M. Bushman,

687 F.3d 505, 510-11 (2d Cir. 2012jhvoluntary servitde has been defined as “a condition of
servitude in which the victim is forced to wdik the defendant by the use or threat of physical
restraint or physical injy, or by the use or threat of coemithrough law or the legal process.”
Id. (quotingUnited States v. Kozmingki87 U.S. 931, 952 (1988)). Plaintiff's allegations in the
Complaint simply do not meet this standlatfThe guarantee of freedom from involuntary
servitude has never been intetprespecifically to prohibit copulsion of labor by other means,
such as psychological coercionKozminskj487 U.S. at 944.
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Esq, 443 F. App’x 582, 584 (2d Cir. 2011) (“[A]ll abiations of fraudulernpredicate acts[ ] are
subject to the heightened pleaglirequirements of Federal RaECivil Procedure 9(b). In
addition to alleging the particular details of a fratie plaintiffs must allge facts that give rise
to a strong inference ofdudulent intent.” (quotindrirst Capital Asset Mgmt., Inc. v.
Satinwood, In¢.385 F.3d 159, 178-79 (2d Cir. 2004p¢e also Spopb20 F.3d at 185 (holding
that RICO allegations that sound inddashould be pled ¥ particularity);Lerner, 459 F.3d at
290-91 (same). Second, a patternagketeering “must be adequatalleged in the complaint.”
Spoo] 520 F.3d at 183 (alteration omitted) (citatiamsl internal quotation marks omitted).
Courts look with particular sctimy at claims for a civil RICQgiven RICO’s damaging effects
on the reputations of individuals alleged to be engaged in RICO enterprises and conspiracies.
See Curtis & Assocs., P.C. v. Law Offices of David M. Bushman,/B8gF. Supp. 2d 153,
166—67 (E.D.N.Y. 2010) (“Because of this Iik@owerful effect on potentially innocent
defendants who face the threat of treble damsaged the concomitant potential for abuse of
RICO'’s potent provisions, the court is aware of dipalar imperative in cas such as the one at
bar, to flush out frivolous [civil] RICO alfgations at an earlyage of the litigation.”)aff'd sub
nom. Curtis v. Law Offices of David M. Bushman, E443 F. App’'x 582 (2d Cir. 2011);
Purchase Real Estate Grp. Inc. v. Jgmde. 05-CV-10859, 2010 WL 33504, at *6 (S.D.N.Y.
Aug. 24, 2010) (*In considering civil RICO claima,court must be mindful of the devastating
effect such claims may have on defendants.cokdingly, courts shoultbok ‘with particular
scrutiny’ at civil RICO claims to ensure that the RICO statute is used for the purposes intended
by Congress.” (citations omitted)).

Courts are “to ensure thatl®0O’s severe penalties are lied to enterprises consisting

of more than simple conspiracies to perpetrateattis of racketeering . courts must always be
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on the lookout for the putative RICO case thaeally nothing more thaan ordinary fraud case
clothed in the Emperor’s trendy garb.U.S. Fire Ins. Co. v. United Limousine Serv., |33
F. Supp. 2d 432, 443 (S.D.N.Y. 2004) (altenatin original) (citations omittedsee also Spopl
520 F.3d at 184'Ordinary theft offenses and conspias to commit them are not among the
predicate activities defined in 18 U.S.C. § 1961(1P0rchase Real Estate Gr2010 WL
3377504, at *6 (“[C]ourts should look ‘with particulscrutiny’ at civil RICO claims to ensure
that the RICO statute is used fhe purposes intended by Congres®l),) MortgageCapital,
726 F. Supp. 2d at 237 (“[I]f an alternate route t@vecy is available, a pative RICO plaintiff
must pursue it first.”)Curtis, 758 F. Supp. 2d at 172—73 (holding tf@aintiffs’ claims must be
rejected because finding othes& — and allowing malicious presution claims such as those
attempted to be alleged here to suffice as RICO predicate acts — would &zsilird results”).
There are four different ways in which ajpitiff can plead thaa defendant violated

RICO:

A showing . . . [of] the defend#s violation of 18 U.S.C. § 1962,

may be made in any one of fowmays. Specifically, “any person”

may be liable for violating 18 U.S.C. 8§ 1962 who: (i) uses or

invests income derivetdrom a pattern of racketeering activity” to

acquire an interest in or to operate an enterprise engaged in

interstate commerce§ 1962(a); (i) “acquire[s] or maintain[s],

directly or indirecty, any interest in or control of” such an

enterprise “through a pattern cdcketeering activity,” 8 1962(b);

(iif) by being “employed by or associated with” such an enterprise,

“conduct[s] or participate[s], dirdg or [in]directly, in the conduct

of such enterprise's affairs rtugh a pattern ofracketeering

activity,” 8 1962(c); or (iv) conspes to violate the substantive
provisions of § 1962(a), Jbor (c), § 1962(d).
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Curtis, 758 F. Supp. 2d at 167. Plaintiff allegesttthe Attorney Defendants engaged in
violations of § 1962(c) and § 1962&).(Compl. 1 219.) Plaintiff alleges that the Attorney
Defendants lied to Plaintiff and told him he wdulot be subject to SORA registration in order
to induce him to travel from Califoraito New York to work for them.Id.  192.) According to

Plaintiff, he was induced to work by a promisatthe would be paid $75 an hour wage and a ten

2 The full text of theRICO statute provides:

(@) It shall be unlawful for my person who has received any
income derived, directly or directly, from a pattern of
racketeering activity or through cetition of an unlawful debt in
which such person has participated as a principal within the
meaning of section 2, title 18, Unit&lates Code, to use or invest,
directly or indirectly,any part of such income, or the proceeds of
such income, in acquisition of amyterest in, or the establishment
or operation of, any enterprise whishengaged in, or the activities
of which affect, interstate or foreign commerce. A purchase of
securities on the open market for purposes of investment, and
without the intention of controllingr participatingin the control
of the issuer, or of assisting ahet to do so, shall not be unlawful
under this subsection if the secwe#iof the issuer held by the
purchaser, the members of his indrae family, and his or their
accomplices in any pattern or rack@ting activity or the collection
of an unlawful debt after such purchase do not amount in the
aggregate to one perdeof the outstanding serities of any one
class, and do not confegither in law or in fact, the power to elect
one or more directors of the issuer.
(b) It shall be unlawful for any person through a pattern of
racketeering activity or through cedition of an unlawful debt to
acquire or maintain, directly or indirectly, any interest in or control
of any enterprise which is engalyen, or the activities of which
affect, interstate or foreign commerce.
(c) It shall be unlawful for any pson employed by or associated
with any enterprise engaged in, ke activities of which affect,
interstate or foreign commerce, ¢onduct or participate, directly
or indirectly, in theconduct of such entetige's affairs through a
pattern of racketeerg activity or collection of unlawful debt.
(d) It shall be unlawful for any persda conspire to violate any of
the provisions of subsection (&), or (c) ofthis section.

18 U.S.C. § 1962.
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percem referral fee for all out-of-state clientsattPlaintiff referred tahe Attorney Defendants
and for any judgments or settlements in cases Plaintiff workeda). According to Plaintiff,
the Attorney Defendants and their respectivellpgactices formed a RICO enterprise, with a
purpose to “use . . . their license to practice lathenState of New York, to secure out-of-state
clients, obtain a monetary retainers [$into the thousands of dollars.ld() Plaintiff alleges

that as result of the RICO activity, the AtteynDefendants “secur[ed] the thousands of dollars
from out-state-clients, and refus[ed] to pay i for services and out-of-pocket expenses for
the sole purpose to enrich themselves, witlaactiially, properly or efictively representing the
out-of-state clients, by abandonitigem, and enriching themselveg keeping their retainers.”
(Id.) For the reasons discussed below, the Cows that the Complaint fails to adequately
allege predicate acts and a pattern of rackieigactivity, and, therefor@ismisses Plaintiff's
RICO claims>

1. Predicate Acts

Plaintiff states that the Attorney Defendaetgyaged in the predi@acts of extortion,

mail fraud and wire frautf: Plaintiff has failed to suffiently allege these claims.

%3 Since as discusséufra, Plaintiff's RICO claim fails to sufficiently allege predicate
acts and Plaintiff cannot adequately plead a patieracketeering, the Court does not decide
whether the Complaint has met the other elémpacessary to establish a RICO claim.

** |n Plaintiff's opposition tahe Attorney Defendants’ motions to dismiss, he cites the
forced labor statute, 18 U.S.C1889, as a RICO predicate act. (Pl. Opp’n to Att'y Defs. 34.)
For the same reasons Plaintiff's Thirteenth Adreent claim fails, Plaintiff's claim that he was
forced to work in violation of 18 U.S.C. § 1589I$a As the Court explained at oral argument,
Plaintiff has failed to plausiblyllage that he was forced to continue to work for the Attorney
Defendants given Plaintiff's allegans in the Complaint, his assertions in his opposition to the
Attorney Defendants’ motions to dismiss, ansl t@presentations at o@gument, including his
assertions that (1) he traveled freely while viaglfor the Attorney Defendants, (2) he continued
to work for other attorneys in California whileorking for the Attorney Defendants, (3) he
worked with a great deal of emnomy, and (4) he freely disciimued working for the Attorney
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A. Extortion

The Supreme Court, citing the Hobbs Act, 18 U.S.C. § 1951(a), has defined federal
extortion as “the obtaining of property from amet, with his consent, induced by wrongful use
of actual or threatened force, violencefear, or under color affficial right.” Sekhar v. United
States570 U.S. ---, ---, 133 S. Ct. 2720, 2723 (2013)he elements of a claim for extortion
under the Hobbs Act are that the defendant (1) ind[tbedvictim], with [the victim’s] consent,
to part with property, (2) throughdhwrongful use of actual or threated force, violence or fear
(including fear of economic loss),)(B such a way as to adversely effect interstate commerce.”
Ascentive, LLC v. Opinion CorB42 F. Supp. 2d 450, 478 (E.D.N.Y. 2011) (citations and
internal quotation marks omittedee alsd-lores v. Osaka Health Spa, Ind.74 F. Supp. 2d
523, 529 (S.D.N.Y. 2007) (“A private individbeommits extortion under the Hobbs Act by
obtaining or attempting to obtaproperty from another party lilie use or threatened use of
force, violence or fear.” (citingcheidler v. Nat'| Org. for Women, In&37 U.S. 393, 404-09
(2003))). “To establish extortiom, plaintiff must demonstrateahthe person committing the act
either pursued or received ‘something of value that [he] could exercise, transfer, or sell.”
Flores 474 F. Supp. 2d at 529 (citiggheidley 537 U.S. at 405kee also Sekhab70 U.S. at
---, 133 S. Ct. at 2724 (“Extortiarequired the obtaining of itena$ value, typically cash, from
the victim.”); United States v. Cajr671 F.3d 271, 282 (2d Cir. 2012¢rt. denied566 U.S. ---,
132 S. Ct. 1872 (2012) (“[I]n each Hobbs Act casemust now consider . . . whether the

property that is the subject thfe extortion is valuable in ¢hhands of the defendant.”).

Defendants to relocate to Califia using a ticket purchased by Russo. (Compl. 11 76-77, 83,
99; PI. Opp’n to Att'y Defs. 30-32; Oral Arg. Tr. 71:15-72:2.) Thus, Plaintiff's claim that he
was subjected to forceddar is not plausible.
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Plaintiff appears to allegthat he was both extorted while he worked for the Attorney
Defendants and is being extorted now to disooetthis action. (Compl.  201.) Plaintiff
alleges that he suffered from “public attacksdzhon false and misleading statements, threat[s]
to trump up criminal charges, threat[s] [6@Budulent civil judgmers, investigations by
government agencies, and ongoing harassment and disruptions of Plaintiff's peace, tranquility
and enjoyment of his constitutionally protecteght,” while he worked for the Attorney
Defendants which kept him working for themd. ([ 201, 204.) Plairffiasserts that the
Attorney Defendants “[c]ontinue to pursue a subkeof misrepresentation to the great harm and
public denigration of Plaintiffunless and until Plaintiff relinquis his claims against the RICO
Attorneys/defendants Russo, JI [sic] Russo P.@kds and the Law Office of Arthur G. Trakas,
including unfounded attempts in seeking injunction and restigumiders preventing Plaintiff
[from] assert[ing] and invok[ing] his First Amendmaeaitthe United States Constitution access
to courts.” (d. Y 203 (emphasis omitted).) Under the imecof the Complaintitled extortion,
Plaintiff alleges that:

By and through their own admission in the aforementioned Motion
to Dismiss (ref: FAC fn 12), attorneys/defendants Russo and
Trakas, unquestionable [sic] admit that they possessed this
information, prior to inducing Plaintiff to work for them as a ‘non-
New York citizen and non-residewborker,’ by using that specific
phrase to induce, con and ent®faintiff to work for them to

enrich themselves and then ube language in their Motion to
Dismiss as stated in the abdwve 12 , to avoid liability.

(Id. 7 205.) It appears that Riaff is alleging he was extorted since Plaintiff was told by the
Attorney Defendants that he did not have @ister while the Attorney Defendants were aware
that he would have to registedd.]

Plaintiff's claim fails for several reasons.aitiff's argument that he continued to work

for the Attorney Defendants because they extortetiinot plausible. Plaintiff admits that he
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freely discontinued working for the Attorney Defentsa with their consent, not because he was
able to finally break free of their control but because he chose to leave because he did not want
to be registered in New York as a sex offend&t. 1 77, 83 (discussing his meeting with the
Attorney Defendants where theyragd he would return to Califoia).) His clam that he is

being extorted during the litigatn also fails because a plaintiff can only allege extortion for
“something of value that [the defendhnbuld exercise, transfer, or sell.Flores, 474 F. Supp.
2d at 529 (citingscheidley 537 U.S. at 405kee also Sekhar v. United Stateg0 U.S. at ---,

133 S. Ct. at 2725 (“Obtaining property requiire®t only the deprigation but also the

acquisition of property.” That it requires that the victim ‘pawith’ his property and that the
extortionist ‘gain possession’ of it.” (citations omitted}jntas Corp. v. Unite Heré01 F.

Supp. 2d 571, 577 (S.D.N.Y. 2009) (“A Hobbs Aatlation arises . . . when a defendant
exploits a plaintiff's fear of economic loasd receives property to which it has no lawful
claim.”), aff'd, 355 F. App’x 508 (2d Cir. 2009). “Thwoperty extorted must therefore be
transferable— that is, capable of passingin one person to anotherSekhar570 U.S. ---,

133 S. Ct. at 2725 (emphasis in original). Ehierno allegation in thComplaint that the
Attorney Defendants received or attemptedetteive something tangible from Plaintiff and

therefore his extortion claim faifs. See, e.gScheidler 537 U.S. at 410 (“Because petitioners

> Rather than plead that the Attorri@gfendants received something tangible from
Plaintiff, he alleges that they received $&vices and preventédn from leaving their
employment. (Compl. § 205.) As the Suprenoait€has explained, extwn is distinct from
coercion: “[w]hereas [extortion] require[s] . the criminal acquisition of . . . property,
[coercion] require[s] merely the @®f threats to compel anoth@#rson to do or to abstain from
doing an act which such other such person Hegad right to do or t@bstain from doing.”
Sekhar v. United StateS70 U.S. ---, ---, 133 S. Ct. 2720, 272813) (citations and internal
guotation marks omitted). As the Supreme Court has explained, coercion is “a separate, and
lesser, offense than extortionScheidler v. Nat'l Org. for Women, In&37 U.S. 393, 394
(2003);Sekhar570 U.S. at ---, 133 S. Ct. at 2725 (citldgheidlerfor the proposition that
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did not obtain or attept to obtain respondents’gperty, both the state @xtion claims and the
claim of attempting or congpmng to commit state extortiomere fatally flawed.”).

B. Mail and Wire Fraud

Because allegations of mail and wire fraard governed by Rule 9(b) of the Federal
Rules of Civil Procedure, they mus¢ pled with particularitySee Curtis443 F. App’x at 584
(discussing pleading requiremenisder RICO for fraud claimsgpoo) 520 F.3d at 185 (same);
Lerner, 459 F.3d at 290-91 (sam€&yrtis, 758 F. Supp. 2d at 167 (same). “Allegations of
predicate mail and wire frawatts ‘should state the contents of the communications, who was
involved, [and] where and when they tookg#, and [should] explain why they were
fraudulent.” Spoo) 520 F.3d at 185 (quotingills v. Polar Molecular Corp.12 F.3d 1170,
1176 (2d Cir. 1993)see also Purchase Real Estate Ggf10 WL 3377504, at *8 (“Under
Rule 9(b), allegations of fraud the RICO context must be l@with particularity and must
‘specify the statements [plaintiffslaim [ ] were false or misleauy, give particulars as to the
respect in which plaintiffs contend the statetaemere fraudulent, state when and where the
statements were made, and identify those resplenfsir the statements.(alteration in original)
(quotingMoore v. PaineWebber, Incl89 F.3d 165, 172—73 (2d Cir. 1999/)n. Fed'n of
State, Cnty. & Mun. Emps. Dist. Council 37 Hle& Sec. Plan v. Bstol-Myers Squibb CoNo.
12-CV-2238, 2013 WL 2391999, at *4.[5N.Y. June 3, 2013) (“[T]o comply with Rule 9(b),

‘the complaint must: (1) specify the statemehts the plaintiff contends were fraudulent,

extortion and coercion are distinct). Tha&8me Court has found thatercion without the
transfer of property or an attgt to obtain property is not extmn and not a RICO predicate
act. Scheidler 537 U.S. at 406—-08 (holding that coerctis not a RICO predicate act\s
explainedsuprg Plaintiff has failed to plausibly alledkat he continued to work for the
Attorney Defendants because he was threatembds, Plaintiff has failé to plausibly allege
that the Attorney Defendants coerced himalenhe any facts to plaibly allege extortion.
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(2) idertify the speaker, (3) state where and wtienstatements were made, and (4) explain why
the statements were fraudulent.” (quotiogrner, 459 F.3d at 290)). “[W]here multiple
defendants are accused of mail or wire fraud, pfeermust plead with particularity as to each
defendant . .. .U.S. Fire Ins. 303 F. Supp. 2d at 44344 (citations omitted).

Plaintiff has failed to suffieintly plead mail and wire fraud RICO predicate acts. The
acts alleged by Plaintiff thabald possibly be predicate mail and wire fraud acts are (1) the
alleged fraudulent interstate communications bgrthe Attorney Defendants to Plaintiff to
induce Plaintiff to work for them and (2)etliraudulent interstaiommunications sent by
Plaintiff on the Attorney Defendants’ beh#dfrecruit and communicatwvith out of state
“victims.” (SeeCompl. 11 60, 192.) However, whiteese communications are discussed
generally, Plaintiff does not prale sufficient details, such #se specific content of the
communications, when they were sent, to whbey were sent and which Attorney Defendant
sent them. $ee id. Among the communications quoted in detaithe Complaint are a series of
emails between Plaintiff and various entitiegalved with Plaintiff's SORA registration and
emails between Plaintiff and the Attorney DefendanBee(idf 59.) These emails are dated
and identify the speaker and sender, and althd&lgintiff contends that these emails are
“offensive, humiliating, oppressive, foul and llneus,” they do not meet the pleading
requirements because Plaintiff has not pléy they are fraudulent or how they were in
furtherance of the alleged RICO schemigl.) ( The failure of Plaintiff to sufficiently plead mail
and wire fraud predicate acts warrantsassal of Plaintiff's RICO claimsSee, e.gDulsky v.
Worthy, No. 11-CV-4925, 2013 WL 4038604, at *5 (S.DYNJuly 30, 2013) (dismissing the
plaintiff's RICO claim becaus#he only allegations in the ggond amended complaint] that

come close to alleging acts of mail or wireuidawith the particularityequired by Rule 9(b) fail
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to delineate which dehdant committed, oroaispired to commit, which predicate actewby

v. Bank of Am. CorpNo. 12-CV-614, 2013 WL 940943, at fB.D.N.Y. Mar. 8, 2013)
(dismissing RICO claim for failure to pleadth particularity mail and wire fraud)jnited States
v. Int'l Longshoremen’s Ass'®18 F. Supp. 2d 422, 479 (E.D.N.Y. 2007) (holding that
allegations “which simply state the dates and tleatities of the participants or addressees in
various alleged telephone conversations or mailmgisout identifying what specific statements
were made or explaining how those statemfmthered the allegedly fraudulent scheme or
artifice, fall far short of Rul®(b)’s pleading standard”$ee also Lundy711 F.3d at 119 (“Bare-
bones allegations do not satiftyle 9(b).”). There is dp one communication provided by
Plaintiff that arguably meets the 9(b) pleading requiremdnts.a letterdated August 6, 2012
from Russo to Patricia and Maurcio Cerda. (®p’'n to Att'y Defs. K. 2a.) However, one
predicate act is insufficient to demonstrate thatRICO enterprise engaged in racketeering
activity — a plaintiff must plead & minimum two predicate act¥aughn v. Air Line Pilots
Ass’n 377 F. App’x 88, 90 (2d Cir. 2010) (findinkat RICO requires at “least two predicate
acts of racketeering activity”).

Furthermore, as courts in this Circuit haationed, a plaintiff cannot turn a state law
tort, fraud or contract claim into a ®D claim by merely labeling it RICCHelios Int'l S.A.R.L.
v. Cantamessa USA, In®&No. 12-CV-8205, 2013 WL 3943267, at *9 (S.D.N.Y. July 31, 2013)
(“[T]he allegations in the Complaint that purptotplead predicate criminal acts sufficient to
establish a cause of action under RICO ‘amaonertely to a breach of contract claim [and
common business torts], which cannot be transifiediinto a RICO claim by the facile device
of charging that the breach wasudalent, indeed criminal.” (quotinGarr v. Tillery, 591 F.3d

909, 918 (7th Cir. 2010)))).S. Fire Ins. 303 F. Supp. 2d at 443 (encouraging courts to review
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the allegéions to ensure that more than “ordpn&raud” is alleged). Riintiff alleges that the
Attorney Defendants:

engaged in a wide-ranging schemeadifice to defraud Plaintiff,

various courts of law, and theegter out-of-state clients/victims

and the public by inducing Plaintiff to work long hours without

compensation, inducing out-of statpsc] clients/victims, where

the RICO Attorneys/defendants Rasdl [sic] Russo P.C.; Trakas

and the Law Office of Arthur G. Trakas to retain them to represent

their interest in States wheerthe RICO Attorneys/defendants

Russo, Jl [sic] Russo P.C.; Trakasd the Law Office of Arthur G.

Trakas knew that they were not licensed to practice law and/or

petitioned the respectyjurisdictional Courthrough Pro Hac Vice

process; manufacturing ewdce, and defrauding said

clients/victims, including the Plaiiff by refusing to “do the right

thing” and paid them back and/oeimburse them to adequately

represent various clients in legal matters, including Plaintiff, and

failed to pay Plaintiff pursuanto an agreement he had with

Attorney Defendants.
(Compl. 1 208see also id] 192.) Plaintiff's allegations appetarbe simple contract, general
fraud and legal malpractice allegations rather than allegations of an extensive racketeering
fraudulent scheme. The Court finds that Pl#ihis failed to adequately allege mail and wire
fraud RICO predicate acts$delios Int'l, 2013 WL 3943267, at *6-9 (dismissing a complaint that
alleged RICO based on the transportatiostofen goods, sale of stolen goods, money
laundering and mail and wire fraud, among othegsalise the dispute wastually a contract
dispute between a supplier and a buyer over unpaid fees)s, 758 F. Supp. 2d at 174-75
(holding that the plaintiff's @im that defendants began legations “with malice [and] . . .
prosecut[ed] . . . such actions by ‘acts ddmiperty,” ‘corruption’ and ‘deceitful’ schemes
employing ‘suborned perjury and deceit of doairt” were not proper claims for RICO
violations but rather malicious prosecution claingjjght v. Brae Burn Country Club, Ind\o.
08-CV-3172, 2009 WL 725012, at *6 (SNDY. Mar. 20, 2009) (holdinthat the plaintiff clearly

had an employment clairmd not a RICO claim).
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2. Pattern of Racketeering Activity

Even if Plaintiff had properly alleged predte extortion, mail and wire fraud RICO acts,
his RICO claim would nevertheletsl because Plaintiff has notffigiently alleged a pattern of
racketeering activity. “The requisite ‘pattern. .of racketeering actity’ required by 18 U.S.C.

§ 1961(5) must consist of two or more predicatts of ‘racketeeringds enumerated in 18
U.S.C. 8§ 1961(1)."Terrell v. Eisner 104 F. App’x 210, 212 (2d Cir. 2004) (alteration in
original); see also Moore v. Gues®01 F. App’x 17, 18-19 (2d Cir. 200&Yyewby 2013 WL
940943, at *8. “The acts of racketring activity that constitutbe pattern must be among the
various criminal offenses listed in § 1961(1), #mely must be ‘related, and [either] amount to or
pose a threat of contimg criminal activity.” Spoo| 520 F.3d at 183-84 (alteration in original)
(citations omitted)see also W & D Imports, Inc. v. Libo. 11-CV-4144, 2013 WL 1750892, at
*6 (E.D.N.Y. Apr. 22, 2013) (citingpoo). “Predicate acts are relatédhey have the ‘same or
similar purposes, results, participants, victims, or methodsmfmnission, or otherwise are
interrelated by distinguishing charactedstand are not isolated eventslii re LIBOR-Based

Fin. Instruments Antitrust Litig No. 11-MD-2262, 2013 WI1285338, at *48 (S.D.N.Y.

Mar. 29, 2013) (quotin@avis Lee Pharmacy, Inc., v.avihattan Central Capital Corp327 F.
Supp. 2d 159, 164 (E.D.N.Y. 2004)). The Second Gitwas held that in order to survive a
motion to dismiss, a plaintiff alleging a RIG@lation must sufficietly plead a pattern of
racketeering.Spoo| 520 F.3d at 183 (“To survive a motion to dismiss, this pattern must be
adequately alleged in the complaint.”). There o ways a plaintiff can demonstrate a pattern
of racketeering activity: a closed-endeattern or an open-ended patte8poo) 520 F.3d at

183-84.
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A. Close-Ended Pattern

A close ended pattern involves “a series of related predicate acts extending over a
substantial period of time.Spool 520 F.3d at 183-84. “The law is clear that ‘the duration of a
pattern of racketeering activity mseasured by the RICO predicate acts’ that the defendants are
alleged to have committedId. The Second Circuit has “nevegld a period of less than two
years to constitute a ‘substantial period of timdd’; see alsd&alimantano GmbH v. Motion in
Time, Inc, No. 12-CV-6969, 2013 WL 1499408, at *(2.D.N.Y. Apr. 12, 2013) (“[T]he
Second Circuit has never held a period of racketeering activity lastintpdessvo years to be
substantial enough to qualify esed-ended continuity.”})1IT4less, Inc. v. FedEx CorB96
F. Supp. 2d 275, 288-89 (S.D.N.Y. 20{@)scussing substantial tim&}rimes v. Fremont Gen.
Corp., 785 F. Supp. 2d 269, 300 (S.D.N.Y. 2011) (samajchase Real Estate Gr2010 WL
3377504, at *9 (same). Although the Second Circigtfband that two years is not “a bright-
line requirement,” it has emphasizendt “it will be rare thatonduct persisting for a shorter
period of time establishes closed-ended congnpirticularly where . . . [t]he activities alleged
involved only a handful of parijgants and do not involve a comyp)enulti-faceted conspiracy.”
Spoo| 520 F.3d at 184ee also U1IT4le896 F. Supp. 2d at 288—89 (discussing requirements
for close-ended conspiracy). However, “while two years may beithienumduration
necessary to find closed-ended continuity, the rfeerethat predicate &span two years is
insufficient, without more, to supportfiading of a closed-ended pattern.First Capital Asset
Mgmt, 385 F.3d at 181 (emphasis in origingBe also Kalimantano GmbhER013 WL 1499408,
at *14 (quotingFirst Capital Asset Mgmjt. In addition to considerg the length of time over
which the pattern is alleged to have occurred, a court also weighs “‘a variety of non-dispositive
factors,’ including ‘the numbemal variety of acts, the number pérticipants, the number of

victims, and the presence of separate schem&mlan v. Fairbanks Capital CorpNo. 03-CV-
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3285, 2013 WL 991002, at *8 (E.D.N.Y. Mar. 28)13) (alteration in original) (quotingICC
Capital Corp. v. Tech. Fin. Grp., Ind67 F.3d 463, 467 (2d Cir. 19953ge also Marini v.
Adamq 812 F. Supp. 2d 243, 262 (E.D.N.Y. 201 Hyfthermore ‘[w]hile closed ended
continuity is primarily concerned with the timerjel of the activities, the court also considers
factors such as the ‘number aratiety of predicate as, the number of lib participants and
victims, and the presence of separate scheaselevant when determining whether closed
ended continuity exists.” (citations omitted)).

It appears that Plaintiff iattempting to allege a close-ended pattern of racketeering
activity. According to the Complaint, the cruxtbe scheme involved recruiting Plaintiff to use
Plaintiff's expertise in civil rigks and constitutional law and ¢dtain out-of-state referralsSé¢e
Compl. 1 60.) In Plaintiff's opposition papersdiates that the Attorney Defendants “entered
into an agreement with one ahet, in manipulating and connifjaintiff to believe that they
could handle[] out-of state casasd that since Plaintiff had seaéof his friends in need of
legal representation, the [Attorney Defendants] cdriPlaintiff to refer them said cases.” (PI.
Opp’n to Att'y Defs. 33.) The Attorney Defenata then “enriched themselves in collectively
obtaining huge amount[s] of thousands of dolfavsn said out-of-state victim-clients, the
[Attorney Defendants] abandoned said out-ofestattim-clients, by eitbr withdrawing from
the case, or not filinthe required federal court order plesgs and legal documents, thereby
causing the out-of-state victim-clientases to be dismissed!d.}

Plaintiff generally alleges that he first carno New York in early 2009 to comfort his
cousin. [d. T41.) Plaintiff furthealleges that sometime aftidrat he met the Attorney
Defendants and they began to use the mail and wairesluce him to relocate from California to

New York State to work for themld( § 187.) Plaintiff began to work for the Attorney
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Defendants in Nowaber 2009 and stopped working for them in May 281Thus, based on the
dates in the Complaint — November 2009 wRdsintiff began working for the Attorney
Defendants and May 2011 when Plaintiff returne@#tifornia to live — Plaintiff has alleged an
eighteen month period during whitte fraudulent scheme occurred. Courts have helatiyat
period shorter than two years is too shorstablish a close-endedttern of racketeering
activity. Spoo| 520 F.3d at 184ee also Grimes v. Fremont Gen. Coif85 F. Supp. 2d 269,
301 (S.D.N.Y. 2011) (“Plaintiffs have not sufficiently alleged close-ended continuity, because
they have not adequately plpredicate acts over a period ofi@dst two years, the amount of
time the Second Circuit has generally found necgdsaestablish close-ended continuity.”);
Kalimantano GmbH2013 WL 1499408, at *15 (findg that the scheme is alleged to “span from
any date after October 4, 2010, until the Octeh&012 phone call from an anonymous caller to
Davidoff [and] would fall just below the twoeyar minimum time frame that the case law
demands [and] . . . [the] [p]laifiis therefore are unlikely to safysthe duration requirement of a
pattern of racketering activity”);Abramo v. Teal, Becker & Chiaramonte, CPA’s, PAQ3 F.
Supp. 2d 96, 110-11 (N.D.N.Y. 2010) (dismissingose-ended RICO claim which, as
originally pled, alleged a series of acts “approximately five months shy of two years”). Based on
the allegations in the Complaint, Plaintiff hast alleged that the scheme lasted a sufficient
length of time to allege a close ended conspiracy.

Even if the Court were to assume that ®tiéficould allege acts that would take his

allegations beyond the two years, Plaintiff stilitd not prove a pattern of racketeering activity

* Plaintiff also alleges that emails wesent to Plaintiff in 2012 from the Attorney
Defendants. SeeCompl. { 201.) However, these emaitsnot appear to be related to the
overarching goal of the alleged RICO schemdexscribed by Plaintifiywhich was to induce
Plaintiff to work without compensation and to dhtkegal fees from multie clients recruited by
Plaintiff without performinghe required legal work.ld. 1 59.)
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because “aeyious, but discrete and relatively shibved scheme to defraua handful of victims,

.. . Is insufficient to estdiBh closed-ended continuity.Purchase Real Estat€010 WL

3377504, at *13 (finding that, despttee fact that the plaintithad alleged a set of actions

beyond two years, the allegations were not sefficto establish a closed-ended pattern (quoting
Spool,520 F.3d at 186)Kalimantano GmbIH2013 WL 1499408, at *1$0lding that even if

the court construed the complaint to allege téepa which was “three days longer than the two-
year minimum requirement — it would still fahort of adequately alleging closed-ended
continuity” because it wasdiscrete scheme with a litad number of victims)Dolan, 2013 WL
991002, at *10-11 (holding that the plaintiffs hatlefé to allege a close ended scheme because
there were too few victims and petmtors and the enterprise Hadsingle and finite goal”).

B. Open-Ended Pattern

An open-ended pattern of raatkering activity “poses a thaeof continuing criminal
conduct beyond the period during whicle fredicate acts were performe&poo| 520 F.3d at
183-84. “This threat is generally presumed wienenterprise’s business is primarily or
inherently unlawful.” Spoo| 520 F.3d at 185%ee also W & D Imporf2013 WL 1750892, at *7
(quotingSpoo); Dolan, 2013 WL 991002, at *8 (same). ‘™n ‘the enterprise primarily
conducts a legitimate business,” however, nowprggion of a continued threat arisesSpoo)
520 F.3d at 18ee also W & D Import2013 WL 1750892, at *7 (discussing legitimate
businesses). “In such cases, ‘there must be seidence from which it may be inferred that the
predicate acts were the regularywed operating that business, oatlthe nature of the predicate
acts themselves implies a threat of continued criminal activitgpbol 520 F.3d at 189)olan,
2013 WL 991002, at *8. I8po0] a joint venture between @&merican adoption company and
an international company fell apart and, as a result, employé&es American company took

possession of documents, sent fraudulent feates opened up their own branch office of the
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international corpany. 520 F.3d at 181. TRecond Circuit found that because the joint
venture was a legitimate business and the pered for setting up the new branch of the
international company was shdtiat plaintiff had failed to allege an open-ended pattern and
was unsuccessful in its attemptsattege a close-ended pattei®pool 520 F.3d at 185 (“At

most, the amended complaint states that [ttermational adoption comapy’s] branch office
fraudulently continued to pross client cases over a periodseveral months following the
fallout between [the members of the joint veafiand the defection of [the American adoption
company’s employees]. A scheme of this sbfinherently termiable’ because once the
defendants conclude the fraudul&grocessing,’ they have noore CFA-related files with

which to work.”). Similarly inW & D Imports the Honorable Sandra Feuerstein found that a
scheme to establish a rival car dealership thranghiple fraudulent letters failed to establish an
open-ended pattern, despite the thett the plaintiff had allegettiat the dealership could only

be maintained through continued fraudulent filing¢.& D Imports 2013 WL 1750892, at *7.

In Dolan, the Honorabl®enis Hurley found that a plaiffts allegation that his mortgage
servicer “operated a RICO enterprise to extrachey and property” from him was not an open-
ended patternDolan, 2013 WL 991002, at *8.

Here, according to the Complaint, the Attorney Defendants were attorneys primarily
engaged in the practice of law. (Compl. 1 18) Ahere is no indication from the Complaint
that inducing individuals to worfor them without pay and having these individuals then recruit
out-of-state clients was the way in which thitofney Defendants normally conducted business.
In fact, according to the allegations in the Ctairgi, the alleged scheme was conducted because
of Plaintiff’'s specific past led&xperience and thus, the schewss based on Plaintiff as an

individual rather than a mod# operation that could be easily duplicated by employing someone
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else. [d. 1 19 (“Plaintiff alleges that attoegy/defendant Russo associated with
attorney/defendant Arthur G. Trakas, and togetgreed to manipulate the Plaintiff to induce
him, through the use of the United States P&taVice, internet,ral the telecommunications
system, an [sic] other interstate communmatneans, to accept a teongry position within

their respective law offices, in order to enrtbemselves from his knowledge of civil rights,
criminal, and other fields of litigation . . . .”)Plaintiff cannot sustain a claim under a theory of
open-ended pattern cdcketeering activity.

Plaintiff cannot maintain a claim for extati and has not sufficiently alleged predicate
claims for mail or wire fraud. Moreover, eviéPlaintiff could allege mail and wire fraud
claims, Plaintiff cannot sustaaclaim under a theory of a cexbended pattern of racketeering
activity or a theory of an opeended pattern of racketeering aityiv Therefore, Plaintiff cannot
sustain a claim for RICO violation and tluksim is dismissed with prejudice.

ii. RICO Conspiracy

A “RICO conspiracy requires evidence thatgfendant] participated in the enterprise
through a pattern of raekeering activity, oagreed to do so.WW & D Imports 2013 WL
1750892, at *8 (quotingnited States v. TellieB3 F.3d 578, 581 (2d Cir. 19963ge also
United States v. Praddy-- F.3d ---, ---, 2013 WL 3884712, at *5 (2d Cir. July 30, 2013)
(“RICO’s conspiracy provisiofg 1962(d)] proscribes an agreement to conduct or participate,
directly or indirectly, in the @nduct of such enterprise’s affathrough a patterof racketeering
activity.” (citations and intenal quotation marks omitted)pulsky v. WorthyNo. 11-CV-4925,
2013 WL 4038604, at *5 (S.D.N.Y. July 30, 2013) e core of a RIC@onspiracy is an
agreement to commit predicate acts, and a Ri®Dconspiracy complaint must specifically
allege such an agreement.”). Furthermore, fsstantive RICO violation is a prerequisite to a

RICO conspiracy claim.”Amiron Dev. Corp. v. SytneNo. 12-CV-3036, 2013 WL 1332725, at
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*8 (E.D.N.Y. Mar. 29, 2013)see also First Capital Asset Mgm385 F.3d at 168 (holding that
“[b]ecause [the p]laintiffs’ substantive RICCaaihs [were] infirm, there [was] no basis for a
claim of [RICO] conspiracy”)N.Y. Dist. Council of Carpenters Pension Fund v. FoNie 11-
CV-5474, 2013 WL 1454954, at *10 n.3 (S.D.N.Y.M26, 2013) (“Proper pleading of a
substantive RICO violation is requiredgostain a RICO conspiracy claim.Allstate Ins. Co. v.
Tanella No. 11-CV-6364, 2012 WL 7188685, at *2 n.7EN.Y. Aug. 28, 2012) (“Under any
prong of § 1962, a plaintiff in a civil RICO suntust establish a ‘pattern of racketeering
activity.” (quoting Sool, 520 F.3d at 183)Jeport and recommendation adoptétb. 11-CV-
06364, 2013 WL 663924 (E.D.N.Y. Feb. 22, 2013). Skleentiff failed to properly plead an
underlying substantive RICO claim by failing teeptl a pattern of racketeering activity, he has
also failed to plead a RICO conspiracy claiBee, e.gFirst Capital Asset MgmB85 F.3d at
168 (upholding the district court’s dismissal of RKECO conspiracy clainbecause the plaintiffs’
“substantive RICO claims [werdjfirm, [thus] there [was] nbasis for a claim of [RICO]
conspiracy”);W & D Imports 2013 WL 1750892, at *8 (“Sinceahtiffs have failed to
adequately allege a pattern of racketeering égtitheir RICO conspiracy claim must also be
dismissed.”)Dolan, 2013 WL 991002 , at *12 (“Because,discussed above, plaintiff has
failed to come forward with evidence sufficientr&ise a question of faaes to whether a pattern
of racketeering activity existed, his RICO cpimacy claim also must be dismissed.”);
Petrosurance888 F. Supp. 2d at 507 (“A failure to adetgiyaallege a substantive violation of
RICO necessitates that allegatiaisonspiracy to violate RIC@Iso fail.”). Plaintiff's RICO
conspiracy claim is disissed with prejudice.
ii. FLSA
FLSA provides a remedy for employees both for their employer’s failure to pay the

minimum wage and failure to pay overtime wag8se Nakahata v. N.Y.-Presbyterian
112



Healthcare Sys., Ingc:-- F.3d ---, ---, 2013 WL 3743152, at *5 (2d Cir. July 11, 2013). An
employer is required under FLSA to pay an employee a legally mandated minimum wage.
Zheng v. Liberty Apparel Ca355 F.3d 61, 65 (2d Cir. 2003ge als®9 U.S.C. § 206(a)(1);
N.Y. Labor Law § 652(1)trizarry v. Catsimatidis--- F.3d ---, ---, 2013 WL 3388443, at *2 (2d
Cir. July 9, 2013). FLSA also requires “that caageemployees shall be paid at a rate of one-
and-one-half times their regular rate for evieoyr they work in excess of forty in a given
week.” McCluskey v. J.P. McHale Pest Mgmt., [ried7 F. App’x 203, 204 (2d Cir. 2005).
Plaintiff alleges in the Complaint that he wedkfor the Attorney Defendants “as a civil rights
and constitutional consultant, temporary legalistant, researcher, investigator and process
server.” (Compl.  43.) As set forth below, Btdf’s allegations are indticient to state a claim
for failure to pay overtime wagé.and, in any event, clearly s@nstrate that Plaintiff is an
independent contractor and therefoamnot sustain a claim under FLSA.

1. Plaintiff Failed to Plead An Overtime Wage Claim

While Plaintiff pleads some facts indicatingtine worked for the Attorney Defendants,

Plaintiff has failed to plausibly allege theerlents of a FLSA claims for unpaid overtime

" Plaintiff has not alleged a minimum g&claim and cannot do so. Based on the
allegations in the Complaint, Plaintiff agreed wtitie Attorney Defendants that he would be paid
$75 per hour for his work, well over the minimum wa&eeCompl. 1 130, 13&ee alsa\.Y.
Comp. Codes R. & Regs. (“NYCRR?”) tit. 12186-1.2 (stating that the current “minimum
hourly rate[is] $7.25 per hour’Angamarca v. Pita Grill 7 IngNo. 11-CV-7777, 2012 WL
3578781 (S.D.N.Y. Aug. 2, 2012) (citing 12 NYCRR § 146-1.2 for the minimum wage in New
York); cf. Nakahata v. N.Y.-Presbyterian Healthcare Sys., ka¢F.3d ---, ---, 2013 WL
3743152, at *5 (2d Cir. July 11, 2013) (“The FLSAtste requires payment of minimum wages
and overtime wages only; therefore, the FLiSAnavailing where wages do not fall below the
statutory minimum and hours do not redgove the overtime threshold.Dundy v. Catholic
Health Sys. of Long Island In@11 F.3d 106, 115 (2d Cir. 2013) (“An employee who has not
worked overtime has no claim under FLSA fours worked below the 40-hour overtime
threshold, unless the average hourly wage balew the federal minimum wage.”).
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wage®® Plaintiff alleges:
he was subjected to work in excess of sixty to seventy hours per
week, as their civil rights and constitutional consultant, legal
assistant, legal messenger, legaeexcher, etc. Plaintiff alleges
that attorneys/defendants JOHN L. RUSSO and ARTHUR G.
TRAKAS had him travel back arfdrth on cases they undertook to
represent out-of-state clients/wins in California, Montana, New
Jersey and Pennsylvania with mmnetary compensation for said
services.

(Compl. 1 14.) In other section$ the Complaint, Plaintifflleges he “worked approximately
fifty (50) to (60)hours per week.” 1d. 11 61, 98, 141.) Plaintiff alleges that while he worked for
the Attorney Defendants he referred a numbearages to them, and he generally alleges the
hours he worked on the casetd. {[ 60, 140.) Plaintiff alleges the aggregate number of hours
worked on all cases he referrdthe Attorney Defendants wibut specifying when those hours
were worked. Il.) Plaintiff also alleges that each Attey Defendant agreed to pay him $75 an
hour and 10 percent commission on referaald judgments and settlementkd. {1 130, 138.)

In order to plead a FLSA overtime claim thec8nd Circuit has held dha plaintiff must
plead more “than the number of hours worked tgpical week and the alleged time worked
without pay.” Nakahata v. N.Y.-Presbyterian Healthcare Sys., leF.3d ---, ---, 2013 WL
3743152, at *5 (2d Cir. July 11, 2013). “[P]laintiffsust allege overtime without compensation
in a ‘given’ workweek . . . ."Dejesus v. HF Mgmt. Servs., LL& F.3d ---, ---, 2013 WL
3970049, at *4 (2d Cir. Aug. 5, 2013)ames v. Countrywide Fin. CorNo. 10-CV-49532012

WL 359922, at *20 (E.D.N.Y. Feb. 2, 2012) (holdingttl plaintiff musplead sufficient facts

*8 Plaintiff's allegations as to his emplognt with both the Attorney Defendants are
deficient, but the allegations are woefully dediti as to Russo. Plaintiff pleads almost no facts
to support his employment claims against Ruskerahan conclusory statements that Plaintiff
in fact worked for Russo. For example, as discusdeal Plaintiff pleads that his work with
Trakas meets the “economic reality test,” bukesano such claim as to Russo. (Compl. § 183.)
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detailing the type of work perforea and thextent of overtime hout® sustain a claim.);
DeSilva v. North Shore-Long #&id Jewish Health System, In€70 F. Supp. 2d 497, 509
(E.D.N.Y. 2011) (“[I]t is notenough ‘to merely allege][ ] th&aintiffs worked beyond forty
hours per week.” Instead, plaintiffs must paevat least some amximation of the overtime
hours that defendants required them to wami#l a time frame for when those hours were
worked.” (citations omitted)).

Plaintiff has only generally l#lged that “[d]uring the timeelevant herein, Plaintiff
worked approximately fifty (50) to (60) hoursrpeeek” and then alleged an aggregate number
of hours worked on each cas&e€Compl. 1 61, 97-98, 140-41.) Plaintiff concedes that he
was paid some money for the time he workgdmpl. § 131; Oral Arg. 62:20-63:2), and given
that Plaintiff only pleads hours the aggregate, the Court can determine which hours were
not paid and whether any unpaid hours qualifyoieertime payment. Nowhere in the Complaint
does Plaintiff plead the hours he worked wiita specificity required by the Second Circuit.
Therefore, Plaintiff has failed fgausibly allege that he was mmid for overtime hours worked.
See Dejesys- F.3d at ---, 2013 WL 3970049, at *4 (affirrgithe district court’s dismissal of

the plaintiff’'s FLSA claim for overtime for only aligng that “'some or all weeks’ [the plaintiff]
worked more than ‘forty hours’ a weekthout being paid ‘1.5’ times her rate of
compensation”)Nakahata 2013 WL 3743152, at *5 (upholding dismissal of complaint where
the plaintiff had “merely alleged that thesere not paid for overtime hours workedJgmes v.
Countrywide Fin. Corp.849 F. Supp. 2d 296, 321 (E.D.N.Y. 2012) (holding that “[a]lthough
plaintiff has identified a fourteen-month timerjpel during which he waallegedly not properly

paid overtime compensation . . . . [h]e has net#d the ‘various’ positins he was working in

at the time he was allegedly denied overtoompensation, explained whether those positions
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were, in fact, exept, or set forth the numbef hours he allegedly worked without overtime
compensation. Plaintiff has done little more than assert, in vague and conclusory manner, his
entitlement to overtime compensation under th84land NYLL, and this is insufficient to
withstand a motion to dismiss’{yolman v. Catholic Health System of Long Is|add. 10-CV-
1326, 2012 WL 5491182, at *2-3 (E.D.N.Y. Dec. 30, 2Qb0)ding that recitaon of facts that

are “consistent” with a FLSA&laim is not sufficient unddgbal to plead a plausible claim,
additional facts were needed to better detailgpecific facts giving rist the claim of unpaid
overtime, for example “describing [Plaintiff' fpical or periodic work and missed break
schedule, or by identifying ‘examples’ of et they exceeded the overtime threshold”).

2. Independent Contractor Exception

Even if Plaintiff could plead specific facés required by the Sexsd Circuit, Plaintiff
cannot sustain a claim under FLSA becausedasehe allegations in the Complaint, his
opposition to the Attorney Defendants’ motions to dismiss and Plaintiff's additional factual
representations at oral argument, the Court concludes that fPiaagian independent
contractor. Since independeamgntractors are not governbgd FLSA'’s wage and overtime
provisions, Plaintiff’'s FLSAclaim must be dismissedee Norwest Fin., Inc. v. Fernand225
F.3d 646 (2d Cir. 2000) (finding @t independent contractaxse not employed within the
meaning of FLSA and therefore aret covered by its provisions).

Courts look to the economic reality of the work relationship to determine whether a
person was acting as an employeamindependent contractdbee Rui Xiang Huang v. J & A
Entm’t Inc, No. 09-CV-5587, 2012 WL 6863918, at *8 (ENDY. Dec. 3, 2012) (“In order to
determine whether a person is an employee andgpendent contractor, however, the ‘ultimate
concern is whether, as a matter of econawadity, the workers depend upon someone else’s

business for the opportunity tender service or are in busss for themselves.” (quotirBrock
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v. Superior Care, In¢840 F.2d 1054, 1059 (2d Cir. 1988ypport and recommendation
adopted No. 09-CV-5587, 2013 WL 173738.D.N.Y. Jan. 16, 2013%ee alsdrizarry, --- F.3d
at ---, 2013 WL 3388443, at *3 (“Accordingly, the Cbhas instructed that the determination of
whether an employer-employee relationship eXmteurposes of the FLSA should be grounded
in ‘economic reality rather than taabal concepts.” (citations omitted)Browning v. Ceva
Freight, LLC 885 F. Supp. 2d 590, 598 (E.D.N.Y. 2012) ¢dissing the economic reality test);
Velu v. Velocity Exp., Inc666 F. Supp. 2d 300, 305-06 (E.D.N.Y. 2009) (same). The Second
Circuit has developed a fivadtor economic reality test tietermine if someone is an
independent contractor. Thactors include: “(1) the dege of control exercised by the
employer over the workers, (2) the workers’ oppotufar profit or loss and their investment in
the business, (3) the degree of skill and indépet initiative required to perform the work,

(4) the permanence or duration of the workingtretship, and (5) the extent to which the work
is an integral part of the employer’s busined3drfield v. N.Y.C. Health & Hospitals Corp37
F.3d 132, 142-43 (2d Cir. 2008) (citiBgock 840 F.2d at 1058—-105%e¢e also Velez v.
Sanchez693 F.3d 308, 327 (2d CR012) (stating that thBrocktest is “relevant for
distinguishing between independeohtractors and employeesArena v. Delux Transp. Servs.,
Inc., No. 12-CV-1718, 2013 WL 654418, at *2 (E.DWFeb. 15, 2013) (utilizing the same
test);Browning 885 F. Supp. 2d at 599 (same). “The ultenguestion of whether a plaintiff is
an employee of the defendant, or an indelest contractor, ia question of law.”"Evans v.
MassMutual Fin. Grp.856 F. Supp. 2d 606, 610 (W.D.N.Y. 201&)e also Eisenberg v.
Advance Relocation & Storage, In237 F.3d 111, 115 (2d Cir. 2000The District Court’s
‘ultimate determination’ as to whether a workean employee or an independent contractor —

that is, the District Court’s bat@ing of the Reid factors-is a gstion of law . . . .” (citations
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omitted)); Browning 885 F. Supp. 2d at 599 (“[W]hether one qualifies as an employee or
independent contractor cae a question of law.”Solis v. Gen. Interior Sys., IndNo. 08-CV-
0823, 2012 WL 1987139, at *4 (N.D.N.Y. June 1, 2012) (“The existence and degree of each
factor is a question of fact while the legahclusion to be drawn frotmose facts — whether
workers are employees or independent contraetelis a question of law.” (alteration omitted)
(quotingNorwest Fin., InG.225 F.3d at 646).

Plaintiff alleges that he meets the econoneility test and was not an independent
contractor as to Trakas besau (1) he engaged in various work tasks for Trakas, including
interviewing prospective clients, making ap@ewes at court and admstrative hearings on
their behalf, (2) Trakas had theildi to fire Plaintiff and otheemployees, (3) Trakas paid him,
(4) Trakas counseled Plaintiff on job performan&¢,Trakas gave Plaintiff office space, a desk,
a computer, and a telephone to do his work, and (6) Trakas agreed to pay him a $75.00 per hour
rate® (Compl. § 131.) However, given the gligions in the Compiat and Plaintiff's
assertions at oral argument, the Court finds taintiff has failed to allege that he was an
employee and not an independent contractor.

A. Degree of Control

The first factor the Court musbnsider is the degree afrdrol the Attorney Defendants

exercised over RIntiff's work. Barfield, 537 F.3d at 142—-43. When deciding whether a

% Plaintiff only specifically applies “the enomic reality test” with respect to Trakas,
but Plaintiff does allege thae also worked for RussoSée generallgompl. 1 14, 27, 52; 55;
Oral Arg. Tr. 78:1-4.) Thus, the Court will considvhether Plaintiff e sufficiently alleged a
FLSA claim against both the Attorney Defendaniie Court notes th&tlaintiff uses the
incorrect economic reality test. diitiff uses the economic realitystehat is used to determine
whether two employers are joint employers rathan the test utilized by courts to determine
whether someone is an employee or an independent contr8etielez v. Sanché83 F.3d
308, 327 (2d Cir. 2012) (discussing the differencaéwden the various economic reality tests).
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defendant exercised control otke plaintiff, a court consider'whether the alleged employer
(1) had the power to hire and fire the empley, (2) supervised and controlled employee work
schedules or conditions of emogment, (3) determined the rate and method of payment, and
(4) maintained employment record€Campos v. ZopouniditNo. 09-CV-1138, 2011 WL
2971298, at *4 (D. Conn. July 20, 2011) (quotarter v. Dutchess Cmty. Collegé35 F.2d 8,
12 (2d Cir. 1984)). Plaintiff haalleged that two of the factorpplied as to his relationship with
Trakas — the first factor, that Trakas had theitghtib fire Plaintiff, and the third factor, that
Trakas determined Plaintiff's rate of p3y(Compl.  131.) However, the second factor
supports the contention that Piaif was an independent caoattor. In his Complaint,
Opposition to the Attorney Defendants’ motigasdismiss and at oral argument, Plaintiff
represented that he had a high degree @inaumy in the work he did for the Attorney
Defendants, even for the work done on the caseldheot refer to théttorney Defendants.

(Id. 17 14, 15, 28, 60; PI. Opp’'n to Att'y Def30—32; Oral Arg. Tr. 715-72:3.) At oral
argument Plaintiff stated that in addition to wiaxkin the office, he also worked from home,
including from his home in California, and gave Garciacase as an example of a case where
Plaintiff flew to California abne to work on the caseSd€eOral Arg. Tr. 71:15-72:3.) In the
Complaint, Plaintiff alleges that much oktlwork he did was done on his own without the
Attorney Defendants’ supervisi and further represented that the Attorney Defendants would
simply sign documents prepared by Plaintiff. (@brf 60.) Plaintiff alsoepresented that he

attended court appearances alone. (Pl. OppAittp Defs. 30-32.) There are no allegations as

% The Court notes that Plaintiff's claimathTrakas determined his rate of pay is
contradicted by Plaintiff's allegations in oth@arts of the Complaint that he reached an
agreement with the Attorney Defendants priowtwking for them that he would be paid $75 an
hour and ten percent commission on referralssatiements and judgments. (Compl. 19 55,
95))
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to the fourth factor — whetin¢he Attorney Defendants maimtad employment records.
Balancing the factors, éhCourt finds that, while Trakas arguably exercised some control over
Plaintiff, Plaintiff primarily acted independentlya this factor weighs in favor of Plaintiff being
an independent contacttr.Browning 885 F. Supp. 2d at 608 (“As set forth above, the
[d]efendants certainly had some degree of comel [the plaintiffs] . . . . However, the degree
of control is not so great asweeigh in favor of finding the [jlaintiffs to be employees as
opposed to independent contractorsvV@jy, 666 F. Supp. 2d at 307 (finding on summary
judgment that the plaintiff was amdependent contractor and tim&tither the defendant “nor its
agents supervise [the plaintiff’'s] work, excepttizount for payments it @a to [the plaintiff]”
and that neither the plaintiff had “a great defatontrol over his own work and work schedule,
subject to the demands of clients”).

B. Employee’s Profit or Loss

The next factor is the worker’s opportunity farofit or loss and his or her investment in
the businessBarfield, 537 F.3d at 142—-43. From the allega$ in the Complaint, at least a
portion of Plaintiff's compensain was contingent on his investnt in the business, since

according to Plaintiff, the Attorney Defendaatgreed to pay him a ten percent commission for

®L At oral argument, Plairffi for the first time, stated that he engaged in both
independent contractor work on eashe referred to the Attorney Defendants and employee work
in the office for cases he did not refer to théoAtey Defendants. (Oral Arg. Tr. 77:7-18.) This
allegation fails for several reasons. First, it appears from Plaintiff's representations both in his
submissions and at oral argument, that even deetwork he performed in the office on cases he
did not refer to the Attorney Defendants, Pldirgiill exercised a great deal of controld.f
Second, in the Complaint, Plaintiff allegeswerked 50 to 60 hours each week. (Compl. 1 61,
97-98, 140-41.) The Complaint also identified #ggregate number of hours worked on
several cases without specifying @vhthose hours were workedd.(1 60, 140.) At oral
argument, Plaintiff identified the list of casegshe Complaint as cases he worked on as an
independent contractor. (Owatg. Tr. 77:7-18.) Thus, the Compiawoefully fails to allege
that Plaintiff worked unpaid overtime hours aseamployee
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referrals and judgemts or settlements on caseferred to the Attorney Defendants. (Compl.
19 55, 95.) The balance ofaitiff's earnings were hourly wages at $75 per holid.) (Plaintiff
has not pled that he was requiredviark a set number of hoursld( Since Plaintiff could earn
more money working for the Attorney Defendaiithe invested more into the business by
referring more cases and getting more cases to gmigment, this factor weighs in favor of
finding that Plaintiff was amdependent contracto6ee Dubois v. Sec’y of Def61 F.3d 2 (4th
Cir. 1998) (per curiam) (upholdirtge district court’s determitian at summary judgment that
while the plaintiff's “investment in the[] busies was not ‘great,” theopportunity for profit or
loss was found to be ‘entirely dependent on the [plaintiffs] themselves™ (citations omitted));
Browning 885 F. Supp. 2d at 608 (finding on summary judgment that this factor weighed in
favor of finding that tke plaintiff was an independent coadttor where there was no set amount
of work and the plaintiff could make moretlife plaintiff investednore in the businesdrvans

v. MassMutual Fin. Grp.856 F. Supp. 2d 606, 610 (W.D.N.Y. 2012)he fact that plaintiff
received commissions rather than a salary, for @l@nends to indicate that he may have been
an independent contractor . . . 3chwind v. EW & Assocs., In857 F. Supp. 2d 691, 701
(S.D.N.Y. 2005) (noting that “plaintiff had aypportunity for profit because he worked on
commission”).

C. Degree of Skill and Independent Initiative

The next factor is the degree of skill andependent initiative cpiired to perform the
work. Barfield, 537 F.3d at 142-43. Crediting the Complaint’s description of the work
performed by Plaintiff for the Attorney Defendants, this factor weighs in favor of finding that
Plaintiff was an independent contractor. Pléimfleges that the Attorney Defendants wanted to
use “Plaintiff's experience iaivil rights, 1.D.E.A., ADA ad the Rehabilitation Act of 1974,

including his knowledge of constitutional issuesiaggrom criminal cases [and his] train[ing]
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[from] renowned New York Civil Rights attorney M®8achs.” (Compl. § 99.) According to the
Complaint, Plaintiff acted “as a civil righésd constitutional comdtant, temporary legal
assistant, researcher, investigator and process serler{ 43.) At oral argument Plaintiff
stated that he also engaged in office w¢tkal Arg. Tr. 77:7-18), however, office work may be
skilled, i.e. legal researchendthe fact that Plaintiff may ke done some administrative tasks
does not negate the fact that, according to thegaint, the majority of his work was highly
skilled labor. See Browning885 F. Supp. 2d at 608-09 (“As for the next relevant factor, the
Court finds that the tasks completed by the [p]laintiffs did require a significant degree of skill,
although the Plaintiff[’]s attempt tminimize this as merely the ability to be a ‘people person.™).
As discussed above, Plaintiff's woalso required iniative, since he was required to refer new
clients to the Attorney Defendants and accordingpéoComplaint, did in fact refer numerous
individuals to them. SeeCompl. § 96.) Thus, this factor igés in favor of finding Plaintiff to

be an independent contract@ee Browning885 F. Supp. 2d at 608—-09 (finding on summary
judgment that both the skill and initiative needegerform the job weighed in favor of finding
the plaintiff to be aindependent contractonely, 666 F. Supp. 2d at 307 (finding on summary
judgment that the plaintiff was andependent contractor whereth were factors that showed
independent initiative such as “a great dealasftrol over his own work and work schedule”);
see also Gayle v. Harry’s Nurses Registry,,INo. 07-CV-4672, 2009 WL 605790, at *8
(E.D.N.Y. Mar. 9, 2009}distinguishing between skilled enaglees who “exercise significant
initiative in locating work oppounities” and are more likely tioe independent contractors and
those who do not).

D. Duration of Relationship

Next, courts look to the permanencealaration of the working relationshiBarfield,

537 F.3d at 142-43. According to Plaintiff, tenducted “temporary work” for the Attorney
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Defendants. (Copi. § 95,see also id[{ 14, 19, 43, 55.) He left New York and stopped
working for the Attorney Defendants after 18 mimtwhen he had completed his cases for the
Attorney Defendants.Id. 1 76—77; Oral Arg. Tr. 71:16.) Wh asked by the Court about the
nature of his working relationship with theté&iney Defendants and whether he was hired per
case, Plaintiff answered in the affirmative aadresented that he had specific cases that he
worked on with each Attorney Defendant.r@§DArg. Tr. 73:10-15.) In addition, according to
Plaintiff, he flew back and forth betweenwWe& ork and California during his time with the
Attorney Defendants and continued to work favyars in California, while at the same time
working for the Attorney Defendants. (CompBR9.) Therefore, this factor supports a finding
that Plaintiff was anndependent contracto6ee Talbert v. Am. Risk Ins. C405 F. App’x 848,
856 (5th Cir. 2010) (finding as a matter of lawttthe plaintiff was amdependent contractor
and crediting as a factor in favor of the plaintiéing an independent contractor the fact that she
“was aware that her positiamas expressly temporary Jhibault v. Bellsout Telecomm., Ing¢.
612 F.3d 843, 849 (5th Cir. 2010) (noting that whethe job is “temporat, project-by-project,
on-again-off-again relationshiplill be important to determing whether a plaintiff is an
independent contractorfgstate of Suskovich v. Anthem Health Plans Of Va,,368. F.3d 559,
568 (7th Cir. 2009) (finding on summary judgmémdt the plaintiff “never enjoyed any
guarantees that his work would extend beyond this limited duration, and accordingly, as this
court has held before, this factowfas independentomtractor status”)imars v. Contractors

Mfg. Servs., In¢.165 F.3d 27 (6th Cir. 1998) (noting thiata prior decision the Sixth Circuit
“found that the migrant workers were indepeamtdntractors” where “[t]he relationship
between pickers and growers was a tempavagy potentially renegotiated every yeaBgker

v. Flint Eng’g & Const. Cq.137 F.3d 1436, 1442 (10th Cir. 1998) (“Generally speaking,
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independencontractors often haveced employment periods and transfer from place to place as
particular work is offered to them, whereas employees usually work for only one employer and
such relationship is continuous and of inda&é duration.” (citationsnd internal quotation

marks omitted))Gate Guard Servs. L.P. v. Sgldo. 10-CV-91, 2013 WL 593418, at *12 (S.D.
Tex. Feb. 13, 2013) (finding that the “temporary, bjob basis [of the work] is . . . relevant

and supports a finding [the plaintiffare independent contractorsijack v. TalasekNo. 09-

CV-53, 2012 WL 1067398, at *8 (S.D. Tex. Mar. 28, 2012) (saoiefampos v. Zopounidis

No. 09-CV-1138, 2011 WL 2971298, at *9 (Doh. July 20, 2011) (finding on summary
judgment that the plaintiff was an employee wherworked “on a permanent rather than a
temporary basis and did so over a substantial period of time”).

E. Work’s Importance to Employer’s Business

The last factor the Court must consider iseWier the work is an integral part of the
employer’s business. This is the only factor lhieeighs in favor of fiding that Plaintiff was
an employee of the Attorney Defendants. Acoaydo the Complaint, the Attorney Defendants
relied on Plaintiff's referraldegal research and appearancesaaibus proceedings. (Compl.
1 99.) These are all integifahctions of a law office.

Accepting Plaintiff's factual allegations asidy; the Court finds that Plaintiff has not
plausibly alleged and cannotpisibly allege that he was employee of the Attorney
Defendants, since based on the allegations itmplaint, his allegatits in his opposition to
the Attorney Defendants’ motions to dismiss aisglrepresentations atadrargument, the Court
finds that Plaintiff was an ingendent contractor. Even ifdtiff spent part of his time
working in the office of the Attmey Defendants, it is clear thadsed on Plaintiff's allegations
in the Complaint and his other submissions ®@ourt, as well as his assertions at oral

argument, (1) he primarily worked independently with little supervision from the Attorney
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Defendants, (2) his cgmensation was greatlyflnenced by his investment in the Attorney
Defendants’ business by the commissions heived from referrals of new clients and
judgments and settlements he helped to ach{@yd°laintiff was highly skilled and worked on
his own initiative, and (4) his work was intewid® only last a tempary period and Plaintiff
primarily worked on a case by case basis. Tloeeethe Court dismisses Plaintiff's FLSA claim
with prejudice. See, e.g-Torres v. Ridgewood Bushwick Seniitizens Homecare Council Inc
No. 08-CV-3678, 2009 WL 1086935, at *3 (E.D.NAfril 22, 2009) (dismissing the complaint
on motion to dismiss for failure to plausibly @kethat the plaintiff worked as an employee
covered by FLSA'’s provisionsd not as an exempt persoHyman Services Home Care
Services Corp No. 05-CV-10734, 2008 WL 4104025, at(2D.N.Y. Aug. 8, 2008) (same).

iv. State Law Claims
1. Diversity Jurisdiction

Plaintiff commenced this action assegtjurisdiction pursuant to, among other
provisions, 28 U.S.C. § 1332(a)ch8 1332(b). (Comp. 1Y 1-2.) Piaif asserts that he is “a
citizen of the State of California, the United $&and a citizen of the European Union . ... a
citizen of the Republic of Malta,id. 11 1, 11), and that the amoumtcontroversy exceeds
$75,000, id. T 1).

“A party seeking diversity jurisdiction bears the burden of establishing that diversity
exists.” Braten v. Kaplan406 F. App’x 516, 517 (2d Cir. 2011When a person is a dual
citizen, it is the American citizenship thgdverns the issue of\dirsity jurisdiction. See Action
S.A. v. Marc Rich & Co., Inc951 F.2d 504, 507 (2d Cir. 1991) (“In matters of diversity
jurisdiction American ¢izenship will determine diversityAs the Seventh Circuit found in
Sadat v. Merte615 F.2d 1176 (7th Cir. 1980), ‘onlyetlAmerican nationality of the dual

citizen should be recognized under 28 U.S.C. § 1332(a3€8;also Molinos Valle Del Cibao,
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C. por A. v. Lama633 F.3d 1330, 1341 (11th Cir. 2011) (“[Ajpdividual who is a dual citizen
of the United States and anotimation is only a citizen of the lWad States for the purposes of
diversity jurisdiction under § 1332(a).'Frett-Smith v. Vanterpopb11 F.3d 396, 400 (3d Cir.
2008) (“A number of our sist&ourts of Appeals have almaheld that for a dual national
citizen, only the American nationality is reént for purposes of diversity under 28 U.S.C.

§ 1332.");Fuerst v. Fuerst832 F. Supp. 2d 210, 217 (E.D.N.Y. 2011) (“Although Wolfgang is a
citizen of both Germany and the United Staitels,the general consensus among the courts —
including the Second Circuit — that, where a padg dual citizenship, ‘[ matters of diversity
jurisdiction American citizenship will determine diversity.” (quotiAgtion S.A951 F.2d at
508)); El-Jurdi v. El-Balah No. 11-CV-00520, 2011 WL 2433501, at *3 (N.D. Ohio June 14,
2011) (holding that only Americagitizenship is consideredrfdiversity jurisdiction where
plaintiff is a dual national)-alken Indus., Ltd. v. Johanse360 F. Supp. 2d 208, 210 (D. Mass.
2005) (“Courts have increasingheld that ‘for a dual natiohaitizen, only the American
citizenship is relevant for purposesdiVersity under 28 U.S.C. 1332.” (quoti@pury v. Prot

85 F.3d 244, 250 (5th Cir. 1996Brooks v. GiroisNo. 03-CV-3260, 2003 WL 21949702, at *1
(E.D. Pa. Aug. 11, 2003) (holding that “for a dnational citizen, only th&merican citizenship
is relevant for purposes ofwdirsity under 28 U.S.C. 8 1332[(a)2(alterations in original)
(citations omitted) (collecting cases)emos v. Patera$ F. Supp. 2d 164, 165 (S.D.N.Y. 1998)
(“[T]here is an emerging consensus among totirat, for a dual national citizen, only the
American citizenship is relevant for purposésliversity jurisdiction under 28 U.S.C. § 1332’
Courts in this Circuit have accepted this vielor the purpose of diversity jurisdiction, the

plaintiff, therefore, is not “a citizen or subject of a foreign state.” (citations omitted)).
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In order for an Amarican citizen to sue purant to diversity jurisdiction, the person must
be both a citizen and domiciliary of a state in the United St&ee.H & R Convention &
Catering Corp. v. SomerstgiNo. 12-CV-1425, 2013 WL 1911334t *14 (E.D.N.Y. May 8,
2013) (holding that a United States citizen mustiticiled in the United States for diversity
jurisdiction to apply)fFuerst 832 F. Supp. 2d at 217-18 (holding that the dual German-
American national had to be domiciled in a statthe United States in order for diversity
jurisdiction to apply)Lemos 5 F. Supp. 2d at 165 (“For purposdgliversity jurisdiction, one is
a citizen of the state where one is domiciledIf)an American citizen is not domiciled in a state
in the United States, the federal caartlivested of divisity jurisdiction. See Frett-Smitb11
F.3d at 400 (“The only way that an Ameriaaetional, living abroad, can sue under 8 1332 is
under 8§ 1332(a)(1) if that nationalascitizen, i.e., domiciled, in orad the fifty U.S. states.”);
Herrick Co. v. SCS Commc'ns, In251 F.3d 315, 322 (2d Cir. 200tWnited States citizens
‘domiciled abroad are neither citizenf any state of the United Statnor citizens asubjects of
a foreign state,’ so that ‘8 1332@)es not provide that the couhigve jurisdiction over a suit to
which such persons are parties.” (quotigesswell v. Sullivan & Cromwe®22 F.2d 60, 68
(2d Cir. 1990))H & R Convention2013 WL 1911335, at *14 (“is undisputed that the
Somersteins are domiciliaries of Costa Ricatawe not renounced their United States
citizenship. They are, for purposafsdiversity jurisdiction, ‘neithecitizens of any state of the
United States nor citizens or subjects of a fpreitate.” Their status as United States citizens
domiciled outside of the country deprives the tafidiversity juisdiction pursuant to 28 U.S.C.
§ 1332.” (citations omitted)Fruerst 832 F. Supp. 2d at 217-18 (Hivlg that the dual German-
American national was domiciled in Germany awod an American state thus the federal court

lacked diversity jurisdiction)i.emos5 F. Supp. 2d at 165 (holding that because the plaintiff,
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who was a dual citizenf Greece and the United&®és, was not domiciled in the United States,
“she [was] a citizen of no state for the purposes of diversity jurisdictiod’therefore the court
lacked subject matter jurisdiction pursuant to diversity jurisdiction).

Here, Plaintiff asserts that Iea dual citizen of the Uted States, specifically of
California, and the Republic of Malta. HowevEtaintiff asserts thdte has his “permanent
domicile and residence in the Réblic of Malta” and no longer refs in California. (Pl. Opp’'n
to State Defs. 7&ee also idat 56, 62, 82; Pl. Opp’n to Ait’'Defs. 20; Oral Arg. Tr. 26:4—
27:1.) Therefore, the Court lacks divgrgurisdiction over Paintiff's claims. See, e.gFrett-
Smith 511 F.3d at 402 (upholding the district court'smissal for lack of diversity jurisdiction
since the plaintiff was a dual citm who was not domiciled ineéHJnited States when she filed
the action)fFuerst 832 F. Supp. 2d at 217-18 (dismissing themgaint for lack of jurisdiction
because the dual German-American nationaldeasiciled in Germany and not an American
state);Lemos 5 F. Supp. 2d at 165 (dismissing the complaint because the court lacked
jurisdiction over the dual UniteStates and Greek national whosweot domiciled in the United
States).

2. Supplemental Jurisdiction

As discussed above, the Court dismisses d@Mlainhtiff's federalclaims and the Court
lacks diversity jurisdiction over Bintiff's state law claims. TéCourt declines to exercise
supplemental jurisdiction over Plaintiff's statevlalaims. Under 28 U.S.C. § 1367(c), a district
court may decline to exercise supplemental juctszh where “the district court has dismissed
all claims over which it has oiigal jurisdiction.” 28 U.S.C. 8367(c)(3). “[l]n the usual case
in which all federal-law claims ardiminated before trial, the balee of factors to be considered
under the pendent jurisdiction done — judicial economy, convenience, fairness, and comity

— will point toward declining to exercise jgdiction over the remaining state-law claims.”
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Pension Ben. Guar. Corp/12 F.3d at 727 (citations and imtal quotation marks omittedee
also Oneida Indian Nation ™. Y. v. Madison Count$65 F.3d 408, 437 (2d Cir. 2011) (“[I]n
the usual case in which all federal-law claimsaiminated before trial, the balance of [those]
factors . . . will point toward declining to escise jurisdiction over the remaining state-law
claims.” (alteration in original) (citations omitted)).

Courts routinely decline texercise supplemental juristmn where the only remaining
claims are state law claims, including fraudséa@, unjust enrichment, New York Judiciary Law
8 487, unpaid wages, unpaid overtime and ithppread-of-hours wages clainSee, e.q.
Petroleos Mexicanos v. SKng’'g & Const. Co. Ltd.No. 12-CV-9070, 2013 WL 3936191, at *4
(S.D.N.Y. July 30, 2013) (“The Court declintesexercise supplemtat jurisdiction over
plaintiffs’ remaining clam for common-law fraud.”)Nabatkhorian v. County of Nassado. 12-
CV-1118, 2013 WL 1233247, at *XE.D.N.Y. Mar. 27, 2013jdeclining to exercise
supplemental jurisdiction over the plaifis state law claims for fraudsampson v. MediSys
Health Network, In¢.No. 10-CV-1342, 2013 WL 1212655,*&t(E.D.N.Y. Mar. 18, 2013)
(dismissing the remaining New York Labor Lalaims after the federal claims had been
dismissed)2022 Fulton St. LLC v. Akandio. 11-CV-3993, 2012 WL 3637458, at *4
(E.D.N.Y. Aug. 22, 2012) (decliningp exercise jurisdiction ovehe plaintiff's New York
Judiciary Law § 487 and fraud claim&gmonds v. Seaveyo. 08-CV-5646, 2009 WL
2949757, at *7 (S.D.N.Y. Sept. 15, 2009) (decliningxercise jurisdiction over state law claims
including claims for unjust enrichmenégff'd, 379 F. App’x 62 (2d Cir2010). Plaintiff's state
law claims are therefore disssed without prejudice.

f. Motions to Strike

At oral argument the Court denied motions for sanctions made by the Attorney

Defendants and Plaintiff, and motions to strike made by Plaintiff, except that the Court reserved
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judgment on Plaintiff's motion to strike as to tepecific statements in the Attorney Defendants’
motions to dismiss that Plaintiff forged the sagure of an individual on an affidavit filed with
the Court. (Oral Arg. Tr. 88:23-90:24; 8321, 97:5-21.) Specificgll Plaintiff moves
pursuant to Rule 12 (f) of Federal Rules of CiRtibcedure to strike the following statements in
both the Attorney Defendants’ motions to dismiss:

Nevertheless, we would be remi$sve left unaddressed the fact

that virtually all of Mr. Spiteri’s ‘factual’ submission to this Court

is irrelevant, false or fabricated and, in most instances, actionable

at law. Indeed, his endless spiti of insults, lies and character

assassinations against members of this Court’s bar are despicable

and we pray that appropriaganctions be imposed.
(Docket Entry No. 112, Request for a Teled@m Plaintiffs Request to Strike Re:
Defendant/Attorneys Russo & Trakas Memorandaf Law in Support of Defendants’ Motion
for Judgment and Dismissal of the Complaint Bans to Rule 12 of the Federal Rules of Civil
Procedure (“Pl. Request to StrikeRusso Mem. 8-9 n.2; Trakas Mem. 4-5 nRoy the
reasons set forth below, the Court denies Riéiinotion to strike tle above statements.

Rule 12(f) of the Federal Rules of @iProcedure provides ipertinent part:

The court may strike from a pleadian insufficient defense or any

redundant, immaterial, impertinent, or scandalous matter. The

court may act:

(1) on its own; or

(2) on motion made by a party edthbefore responding to the

pleading or, if a response is ndibaved, within 21 days after being

served with the pleading.

Fed. R. Civ. P. 12* Pleadings are defined by Rule 7 of fhederal Rules of Civil Procedure as

“(1) a complaint; (2) an answer to a compla(); an answer to a cowrtlaim designated as a

®2 The Court notes that generally motionstigke pursuant to Rule 12 “are disfavored
and granted only if there &strong reason to do so&nderson News, L.L.C. v. Am. Media, Jnc.
No. 09-CV-2227, 2013 WL 1746062, at *3 (S.D.N.Y. Apr. 23, 20%8§ alsds.L.M. Sec. &
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counterclaim (4) an answer to erossclaim; (5) a third-party compig (6) an answer to a third-
party complaint; and (7) if theoart orders one, a reply to an amsw Fed. R. Civ. P. 7(a). The
Attorney Defendants’ motions to dismiss a pleadings, and thewk, Plaintiff cannot
properly strike portions of the Attorn&efendants’ motions to dismis§ee Dekom v. New
York No. 12-CV-1318, 2013 WL 3095010, at *6 (E.DYNJune 18, 2013) (denying motion to
strike because a party can strike only plegslipursuant to Rule 12, not legal brie®jidgeforth
v. PopovicsNo. 09-CV-0545, 2011 WL 2133661, atl2 (N.D.N.Y. May 25, 2011) (finding
that the plaintiff cannot mov strike a motion to dismiss pursuant to Rule 12kf)elbig v.
Aurora Loan Servs., LLNo. 10-CV-6215, 2011 WL 4348281, at *2 (S.D.N.Y. May 18, 2011)
(dismissing motion to strike portions of the defant’s motion to dismiss because motions to
dismiss cannot be struck pursuant to Rule 12@port and recommendation adopiédb. 10-
CV-6215, 2011 WL 4348275 (S.D.N.Y. Sept. 16, 20G@3ymon v. TarscidNo. 10-CV-653,
2010 WL 4340689, at *2 (D. Conn. Oct. 26, 2010) (huddihat the plaintiff could not move to
strike the defendant’s motion to dismiss because a motion to dismiss is not a plefding);

Marshall v. Webster Bank, N.,ANo. 10-CV-908, 2011 WL 219698t *12 (D. Conn. Jan. 21,

Sound, Inc. v. LoJack CorpgNo. 10-CV-4701, 2012 WL 4512498 *7 (E.D.N.Y. Sept. 28,

2012) (“While Courts ‘possess catsrable discretion in weighint2(f) motions,’ ‘motions to

strike are not favored and will not be granted unless it is clear that the allegations in question can
have no possible bearing on the sabjmatter of the litigation.”Greenwald v. City of New

York,No. 06-CV-2864, 2012 WL 6962297, at *1 (E.DWJuly 19, 2012) (“[A] motion to

strike an affirmative defense pursuant to RL2€) for legal insufficiency ‘is not favored and

will not be granted unless it appears to a certainty that plaintiffs would succeed despite any state
of the facts which could be proved in support of the defenggputitingSalcer v. Envicon

Equities Corp, 744 F.2d 935, 939 (2d Cir. 1984@port and recommendation adopiédb. 06-
CV-2864, 2013 WL 354169 (E.D.N.Y. Jan. 29, 201#s the Second Circuit has instructed,

‘courts should not tamper with the pleadingdess there is a stromgason for so doing._ow

v. Robh No. 11-CV-2321, 2012 WL 173472, at (8.D.N.Y. Jan. 20, 2012) (quotithgpsky v.
Commonwealth United Corp51 F.2d 887, 893 (2d Cir. 1976)).
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2011) (finding that a “reply emaandum is not a ‘pleading’™ arttherefore not subject to be
struck pursuant to Rule 12).

g. Motions to Take Judicial Notice

At oral argument, the Court also instructedififf that his motions for the Court to take
judicial notice of various cases were unnecesBacause the Court may consider any relevant
case law that Plaintiff would like the Courtdonsider. (Oral Arg. Tr87:10-88:21.) The Court
denies Plaintiff’'s remaining requests for the Caoarake judicial notice of various documents,
filings, etc®® Rule 201 of the Federal Rules of Evideattews courts to take judicial notice of:
(1) a fact that “is generally knowsithin the trial courts territorial jurisdition”; or (2) a fact
that “can be accuratebnd readily determined from sa@es whose accuracy cannot reasonably
be questioned.” Fed. R. Evid. 2&kEe Christian Louboutin S.A. v. Yves Saint Laurent Am.
Holdings, Inc, 696 F.3d 206, 227 (2d Cir. 2012) (noting ttiegt court “take[s] judicial notice,
pursuant to Federal Rule of Evidence 20IP)aintiff has made voluminous requests for the
Court to take judicial notice of matters includifgit not limited to, California cases, documents
filed in California cases, documents filed in ttase before the Court, documents in other cases,
letters sent to Plairifiby California officials,sex registration data other individuals required
to register and statements from the Attorneyeddants which Plaintiffsserts are inappropriate.
(SeeDocket Nos. 46, 63, 65, 66, 112, 140, 146, 149, 165, 183.)

As the Court explained at oral argument, Rl#ineed only cite to any relevant case or

statute that he would like to bring to the G&uattention. (Oral Ag. Tr. 87:10-23.). For court

% The Court notes that Docket Entry mNber 149 is titled “MOTION for Leave to
Appeal in forma pauperis, MOTION for Recoresidtion;” however, in substance it is a motion
for the Court to reconsider an order denyingrRitiis request for the Court to take judicial
notice.
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docurrents filed in other proceedingisat Plaintiff would like the Gurt to take judicial notice of
to support Plaintiff's assertiondahhe is no longer reqed to register in California, the Court
notes that even if it took judal notice of these documentset@ourt could only take judicial
notice of the fact that these documents existe Thurt would not be abte take judicial notice
of these documents for the truth of the matterréms$en the documents by Plaintiff, i.e., that
Plaintiff is not required to regier in California, with appears to be the reason Plaintiff seeks
their acceptance by the CofittSee In re Morgan Stanley Info. Fund Sec. Li6§2 F.3d 347,
355 n.5 (2d Cir. 2010) (taking judicial notice of GElings not “for their truth, but ‘rather to
establish the fact of suchigiation and related filings™)Global Network Commc’n, Inc. v. City
of New York458 F.3d 150, 157 (2d Cir. 2006) (“[A] court may take judicial notice [of public
records], ‘it may do so on a motion to dismissydol establish the exsnce of the opinion, not
for the truth of the factssaerted in the opinion.”Xramer v. Time Warner Inc937 F.2d 767,
774 (2d Cir. 1991) (“[C]ourts routety take judicial noce of documents filed in other courts,
again not for the truth of the matters assertedarother litigation, but rathdo establish the fact
of such litigation and related filings.;andow v. Wachovia Sec., LL8o. 12-CV-3277, 2013
WL 4432383, at *10 (E.D.N.Y. Aug. 12, 2013) (“The@t takes judicial notice of the following
media report and court filings, not for the truthttod matters asserted therein, but rather to
establish the fact that the information in thasasterials was publicly available . . . .” (citation
omitted));Porrazzo v. Bumble Bee Foods, LI&22 F. Supp. 2d 406, 412 (S.D.N.Y. 2011) (“In

the motion to dismiss context, . . . a court $td@enerally take judial notice ‘to determine

% As discussedupra while Plaintiff would like the Cotito review California cases and
filings to determine whether Plaintiff was underadatigation to register itCalifornia, the Court
will not opine on whether Plaintiff is or is not recgd to register in California. As explained
supra whether or not Plaintiff musegister in California is immatexi to whether onot he must
register in New York.
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what statements [the docents] contain[ ] . . not for the truth of the matters asserted.”
(alteration in original) (citations omitted)).

The Court may not take judicial notice o¥eeal of the documents which Plaintiff seeks
to have the Court take judiciabtice of because the fact®arot generally known within the
Court’s jurisdiction and they do not contain faetsich can be accurately and readily determined
from sources whose accuracy cannot reallyrbe questioned. Fed. R. Evid. 201.

V. Conclusion

For the reasons discussed above, the StdenBants’ motion to dismiss the Complaint
is granted and the Complaint is dismissed pijudice in its entirety as to all the State
Defendants — Governor Andrew Cuomo, Juéigenando Camacho, Michelle Harrington,
Michelle Mulligan and New York State. Iadition, Plaintiff's application for injunctive and
declaratory relief as to the State Defendantiersed. The Attorney Defendants’ motions to
dismiss as to Plaintiff’'s feddralaims — RICO, RICO conspcy and FLSA — is granted and
these claims are dismissed with prejudi@@e Court declines texercise supplemental
jurisdiction over Plaintiff's sate law claims for unjust eshment, fraud, deceit and
misrepresentation, fraudulent concealment, legal malpractice, unpaid wages, unpaid overtime

and spread of hours and these claims are dsgdiwithout prejudicePlaintiff's remaining
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motion to strike is denied and histion forthe court to take judial notice of various

documents is denied.

SO ORDERED:

s/IMKB

MARGO K. BRODIE
United States District Judge

Dated: September 7, 2013
Brooklyn, New York
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