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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
THE DESIGN PARTNERS, INC.,

Plaintiff,

-against- AMENDED MEMORANDUM & ORDER
12-CV-2949 (PKC)(VMS)

FIVE STAR ELECTRIC CORP.,

Defendant.
_______________________________________________________ X

PAMELA K. CHEN, UnitedStates District Judge:

Plaintiff The Design Partners, Inc. (“Desigartners”), a computer and design consulting
company, commenced this action in June 2012 agBefendant Five Star Electric Corp. (“Five
Star”), an electrical contractoseeking approximately $181,000 in unpaid fees for services
rendered between September 2010 and April 201domection with construction projects at
Madison Square Garden and the World Trade €@dPATH station. Design Partners also seeks
damages for Five Star's ajjedly improper solicitation and rmg of two Design Partners
consultants and breach of a separatdract relating to a computer desigaining program.

The parties have each filed partial motionssi@mmary judgment. Design Partners moves
for summary judgment on Count 2 (account statediich is premised on Five Star’s alleged
failure to timely object to invoices submitted bgsign Partners. (Dkt. 52{“Pl.'s MSJ Br.”).)
Five Star cross-moves for summary judgment oar® 3 (unjust enrichmentCount 4 (intentional
interference with the consultahtemployment contracts), Coubt(breach of training program
contract), and Count 6 (breach of non-solicitapoovision). (Dkt. 52-19 @ef.’s MSJ Br.”).)

For the reasons set forth below, the Calamies Design Partners’ motion for summary

judgment on Count 2; Five Star’s summary judgtmeation is granted as to Count 3 and denied
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in all other respects. In additiofive Star is directed to show cause within 21 days of the date of
this opinion as to why summary judgment shoutd be granted in favor of Design Partners on
Count 5 for breach of the training programnttact and on Count 6 for breach of the non-
solicitation provision.SeeFed. R. Civ. P. 56(f).
BACKGROUND
The following background represents the partigersion of events based on their 56.1
submissions and the record eafite presented by the parttesThe Court notes that the vast
majority of the material facts are not disputed #irad most of the issues presented on the parties’
cross-motions for summary judgment turn on questions of law.
I.  Design Partners’ Arrangement With Five Star
Design Partners first enteredomegotiationsvith Five Star in Aigust 2010 regding an
agreement to provide Building Informatidiodeling (“BIM”) and Computer-Aided Design
Drawing (“CADD”) services to Five Star inoonection with construction projects at Madison
Square Garden and the World Tea@enter (the “Projects”). @.’s 56.1 § 1.)Following these
discussions, Design Partners’ principal, Gau@ogineni, prepared and submitted a “Consulting
Agreement” dated September 1, 2@d.Give Star for its review. (Def.’s 56.1  2.) The Consulting

Agreement itself appears to be a non-project-§ipegjreement governing the parties’ relationship

! Because the parties have cross-movedstonmary judgment, therare four factual
statements before the Court: Plaintiff's 56.at8ment in Support of Summary Judgment (Dkt.
54-6 (“Pl.’s 56.1")); Defendant’s Opposition to Plaintiff's 56.1 Statement in Support of Summary
Judgment (Dkt. 56 (“Def.’s 56.1 Opp.”)); Defendant’'s 56.1 Statement in Support of Summary
Judgment (Dkt 52-1 (“Def.’s 56.1%)); Plaintiff’ Opposition to Defendant’'s 56.1 Statement in
Support of Summary Judgment (Dkt. 55-2 ("®I156.1 Opp.”)). Unless otherwise noted, a
standalone citation to a 56.1 Statent denotes that this Cobes deemed the underlying factual
allegation undisputed. Any citans to a party’s 56.1 Statementorporates by reference the
documents cited therein. Wherderant, the Court may cite dirdyto underlying documents.
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and is a little over three pages longSeéDkt. 52-9, Marshall Decl. Ex. &. It incorporates,
however, a two-page-long “Engagement AddendumExsibit A, which identifies the services
to be provided as “Building Information Modelinghd provides a start date of September 7, 2010
with no end date. Id. § 1.1;id. at ECF 6-7) The Engagement Addendum further provides that
Design Partners would invoice Five Star on a rhignbasis, and sets forth the following hourly
rates for Design Partners’ consultants: $105.0@ foartner; $75.00 for asier associate; $40.00
for a junior associate; and $24 a0 an offshore resourceld( at ECF 6.)

Although Five Star never signed the Consulting Agreememie Biar issued a pair of
Purchase Orders, both dated October 4, 2@tching and incorporating the Consulting
Agreement (*10/4/10 Purchase Orders”). (Def.’s 56.1 D&; 52-10, Marshall Decl. Ex. H.)
These two Purchase Orders, numbered 9699-08600722-00001, appear be substantively
identical, except that the first is for the Woildade Center Project and the second is for the
Madison Square Garden Project. (Marshall DEgl. H.) The first sentence of each Purchase
Order states: “We accept your Proposal (copy agidcfor a Consulting Agreement . . .Id) A
Rider to each Purchase Order packet providesafice accepted by Design Partners, the Purchase
Order would “become the exclusigentract between the partiesgdaall prior representatijons] or
agreements, whether written or oral, not incoaped herein, are superseded.” (Def.’s 56.1 | 4;

Marshall Decl. Ex. H at Rider A.) Design Partngigned the two Purchase Orders on October 15,

2 Both parties have submitted copies of the Consulting Agreement dated September 1,
2010. Five Star has attached it as Exhibit @G&Declaration of Adam M. Marshall in Support
of Defendant’s Motion for Partial Summary Judgnt (Dkt. 52-2 (“Marshall Decl.”)). Design
Partners has attached it as past Exhibits C and D to theffidavit of Gautam Gogineni In
Opposition to Defendant’s Motion for Partial tSBmary Judgment (Dkt. 55-3 (“Gogineni Opp.
Aff.”)). For consistency, the Court will refer to Five Star’s attachment in this opinion.

3 Citations to “ECF” refer to the paginati generated by the Caisrelectronic docketing
system and not the documents internal pagination.
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2010. (Def.’'s 56.1 5.) Five Staigned them on October 27, 201&GeéMarshall Decl. Ex. H.)
Design Partners asserts that etreyugh the 10/4/10 Purchase Qudeere not formally executed
until October, Five Star had voiced acceptarfdbe Consulting Agreement on September 8, 2010
and work had commenced under the agreemartirgj on September 9. (Pl.’s 56.1 Opp. 1 3.)

The 10/4/10 Purchase Orderachk just over one page longat& that DesigiPartners was
to provide personnel with eleatal backgrounds to perform CADg2rvices “in association with
the Five Star team for the assigned project.” (Marshall Decl. Ex. H 1 1, 6.) The Purchase Orders
provide that these consultantewuld be responsible for: (i) pducing three-dimensional (“3D”)
drawings from two-dimensiondl’2D”) project documents and coordinating them with other
trades; and (ii) converting the caamated 3D drawings back into 2bawings to be used to carry
out construction. Id. Y 2-5.) As described by Design Pars, to perform ik work, it “hired
independent contractors as coltants and embedded them in Five Star offices to perform
[CADD] work under the supervisn of Five Star.” (GoginenDpp. Aff. § 3.) The 10/4/10
Purchase Orders set forth the same hourly fatdesign Partners’ consultants as the Engagement
Addendum. On or about Februaty2011, Five Star issued atidinal Project-specific Purchase
Orders containing identical terms as the/4110 Purchase Orders, though for different
projects. (Def.’s 56.1 { ®jarshall Decl. Ex. I.)

For the first several months, Five Star pid invoices that Design Partners submitted.
(Gogineni Opp. Aff. T 3.) Between MarchZ)11 and April 28, 2011, however, Design Partners
submitted eight invoices to Fig&tar for CADD services rendefeetween January and April 2011
that went unpaid. SeePl.’s 56.1 | 1-8.) Thesevoices were for the fadwing amounts:

One invoice on March 2, 2011 for:  $42,900 in wages

Five invoices on April 12, 2011 for: $16,215 in wages; $225 in expenses



$29,362.50 in wages; $947.70 in expenses
$18,037.50 in wages; $719.30 in expenses
$28,725 in wages; $1,614 in expenses
$24,750 in wages; $1,140.03 in expenses
Two invoices on April 28, 2011 for: $9,450 in wages
$7,500 in wages
These total unpaid balano&these invoices is $181,586.63Fach of the invoices provide
the number of hours worked by each Design Partw@mnsultant during a particular time period,
which is multiplied by the consultant's hourhates, along with documentation supporting
expenses incurree (g, receipts). $eeDkts. 54-4, 54-5.) The parties dispute whether Five Star
timely objected to the anunts in the invoices.
.  CADD Training Program
Separate and apart from the contractsudised above, in December 2010, Design Partners
entered into an agreement with Five Star tuvjate 3D modeling and CADBaining to Five Star
employees. (Def.’s 56.1 11 12, 13khough the parties have sulited two different agreements

purporting to govern the training program, theeggnents contain identical terms in the same

4 The Court notes that this amount, whicimitependently calculated based on the numbers
listed in Design Partners’ 56.1 StatemesgePl.’s 56.1 {{ 1-8), is $90 highthan the total unpaid
balance calculated by Design Partners. (Pl.)4 %69.) The Court has cross-referenced each of
the eight invoice amounts provided in DesigmtiRars’ 56.1 Statement against the corresponding
invoices submitted by Design PartnerSed¢Dkts. 54-4, 54-5.) It findthat the individual invoice
amounts listed in the 56.1 Statement are all suppartddhat the discrepay appears only in the
total. The Court thus assumibsit the $90 discrepancy is dueao arithmetic error on Design
Partners’ part and will refer instead dhghout this opinion to 1$181,586.03 figure that the
Court has calculated. Similarly, Five Star’'s 56pposition contains three minor discrepancies in
the individual invoice amounts (amountingléss than $1800) witho explanation. SeeDef.’s
56.1 Opp. 11 2, 6, 8.) The Court thus assumes thémedierical erroren Five Star’s part.
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numbered paragraphs and are therefore undisputetight of the identical terms and numbering,
the Court will refer to the agreement iretkingular as the “Tiaing Contract.”

The Training Contract provides for six-hour-loingining sessions to be held on a weekly
basis, at a rate of $1,000.00 per session, with DéXagimers to provide ¢htrainer, lesson plan,
and laptops and Five Star to prdeithe facilities. (Training @tract 1 2, 4, 8.) The Training
Contract provides that the training class “will Ibrited to a maximum of 6 Five Star personnel
(Trainees) who will be dedicated the training module for a mmum of 12 training sessions and
a maximum, if necessary[,] of 26 tramgi sessions (the training module).1d.(f 3.). It also
provides that “[e]ither party may terminate this Training Agreement after the completion of the
first training module for convenienceith a 1 month advance notice.ld({ 5.) The parties
dispute the interpretation of these provisions.

In addition, although the parties agree thaining sessions were not held on a weekly
basis, they dispute whether that was due to sdingdtonstraints on the part of the Design Partners
trainer or on the part dhe Five Star traineesS¢eDef.’s 56.1 { 18; P1.’§6.1 Opp. 1 18.) In any
case, it is undisputed thatviei Star discontinued the trainipgogram on February 10, 2011, after
only four training sessions. (Def.’s 56.1 {1 17, 19.an e-mail dated February 10, 2011, Neron
Holder of Five Star informed Jared Wyllie of Design Partners that “[s]enior management of Five
[S]tar has decided not to contintlne training at this time due to schedule issues.” (Marshall Decl.
Ex. O.) The parties do not disputatlirive Star paid in full for #afour training sessions that were

held. (Def.’'s 56.1 T 20; Pl.’'s 56.1 Opp. 1 20.)

® The document submitted by Design Partneranisundated one-page contract entitled
“Training for 3D Modeling of Electcal Construction,” signed by Gawggni and initialed by Gosal.
(Dkt. 55-6, Gogineni Opp. Aff. Ex. T.) The document submitted by Five Star is a one-page
Purchase Order, dated December 3, 2010, whichtigléd by Gosal, but not signed by Gogineni.
(Dkt. 52-15, Marshall Decl. Ex. M.)



Il Five Star’s Solicitation of Design Partners Consultants
Chris Stailey and Jared Wyllie were two of the Design Partners consultants who were
assigned to the Five Star Projects. (Def.’s 3p8.) Both were hired by Design Partners in
September 2010 and began providing CADD servic&svi® Star shortly threafter. (Def.’s 56.1
1 8;see alsdasogineni Opp. Aff. 11 41, 42.) At the timesthwere hired, each consultant signed
an employment contract with Bign Partners containing a nonageete clause, which provided:
During the period until two (2) years follang the termination of your employment
for whatever reason . . . [you] shall not . provide any softare engineering,
consulting or programming services to aoagtomer . . . of the Company for which
or whose benefit [you] provided serggk or were associated during your
employment with the Company.
(Gogineni Opp. Aff. Ex. N 1 5 (Wyllie’s employmecontract); Ex. O § 4 (Stailey’s employment
contract).) A separate provisioratad that Design Partners “shiadl entitled to injunctive relief
as well as damages for any violation[igu] of [the non-compete clause].Td(Ex. N | 8;id. Ex.
O 1 7.) The contracts also provide that Stadeg Wyllie would be compensated at the rate of
$15 and $45 per hour, respectivelwhich [may] be modified from time to time at [Design
Partners’] sole discretion.”ld. Ex. N § 3;id. Ex. O 1 2.)
On or about November 10, 2010, Stailey gasd from Design Parérs, purportedly due

to a family health emergency. (Def.’s 56.1 { 9; Pl.’s Opp. {S¥ailey was hired by Five Star

after he left Design Partners. (PE6.1 Opp. 1 9; Gogineni Opp. Aff. § £1.)

® Neither party provides evidence regarding éxact period of time within which Stailey
was hired by Five Star aftexdving Design Partners, but it apmeandisputed that it was less than
two years. The Court further notdsat while Five Star does nekpressly admit that it hired
Stailey in its 56.1 Statement, Five Star nowhespulies or otherwise responds to Design Partners’
assertion in that regard; indeed, all of Fiver'Sthariefing papers appear to accept the premise that
Stailey was hired by Five Star some tifokowing his November 2010 departure.
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On or about December 10, 2010, Design Partpepared a new agreement intended to
supersede the Consulting Agreement, knowthad/aster Services Agreement (“MSA'(Def.’s
56.1 11 22, 23.) The MSA, unlike the Consulting@@ment, included a provision prohibiting
Design Partners and Five Star from salgtor hiring each other’'s employeedd.(f 24.) The
parties dispute whether the MSA was ever executied § 5; Pl.’s 56.1 Opp. 1 25.)

On or about March 28, 2011, Design Partners terminated Wyllie on account of poor
performance. (Def.’s 56.1 { 10.Design Partners contends thiaterminated Wyllie in part
because it was receiving complaints from Five Sbaout Wyllie’s failure to show up for work on
time at Five Star’s office and other unprofessidmethavior. (Pl.’s 56.1 Opp. { 10.) Five Star
hired Wyllie a few weeks after he was termindtean Design Partners. (Def.’s 56.1 { 11.)

DISCUSSION
|.  Standard of Review

Summary judgment is proper only wherenswuing the evidence in the light most
favorable to the non-movant, “theigeno genuine dispute as toyamaterial fact and the movant
is entitled to judgment as a mattd@rlaw.” Fed. R. Civ. P. 56(agee also Redd v. N.Y. Div. of
Parole 678 F.3d 166, 173-74 (2d Cir. 2012). A disputigenuine” when “theevidence is such
that a reasonable jury could return a verdict for the non-moving pamdérson v. Liberty Lobby,
Inc.,477 U.S. 242, 248 (1986). A fastmaterial within the meang of Rule 56 where it “might
affect the outcome of the suit under the governing laid.” In determining whether there are
genuine disputes of material fact, the court rfiregolve all ambiguities and draw all permissible
factual inferences in favor of the partyaagst whom summary judgent is sought.” Terry v.

Ashcroft 336 F.3d 128, 137 (2d Cir. 2003) (citation and quotation omitted).



This standard imposes the initial burdentlo@ moving party to demonstrate the absence
of a genuine issue of material fa€elotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once the
moving party has met this burden, the party o summary judgment must identify specific
facts and affirmative evidence that contradicise offered by the mawy party to demonstrate
that there is a genuingsue for trial.ld. at 324;see also Andersod/7 U.S. at 256-57. The non-
moving party “may not rely on mere conclusoltggations nor speculation, but instead must offer
some hard evidence showing that [their] v@nsof the events is not wholly fancifulD’Amico v.
City of N.Y.,132 F.3d 145, 149 (2d Cifd998) (collecting cases).“Summary judgment is
appropriate only ‘[w]here the recotdken as a whole could not leadational trier of fact to find
for the non-moving party.”Donnelly v. GreenburgiZent. Sch. Dist. No. B91 F.3d 134, 141
(2d Cir. 2012) (quotingMatsushita Elec. Indus. Co. v. Zenith Radio Cod4¥5 U.S. 574, 587
(1986).)

The same standard of review applies wilee Court is faced with cross-motions for
summary judgment, as her8ee Lauria v. Hefferna®07 F. Supp. 2d 403, 407 (E.D.N.Y. 2009)
(internal citations omitted).When evaluating cross-motions for summary judgment, the Court
reviews each party’s motion on its own meritsd alraws all reasonable inferences against the
party whose motion is under consideratidviorales v. Quintel Entm’t, Inc249 F.3d 115, 121
(2d Cir. 2001). The Court addresses eaictine party’s motions in turn.

[I.  Unpaid Invoices For Consulting Services Rendered (Counts 1, 2, 3)

Counts 1, 2, and 3 of the Amended Conmlaach seek the recovery of $181,586.03 in
unpaid fees for consulting services Design iag rendered between January and April 2011,
under the theories of breach of contract, accstatéd, and unjust enrichment, respectively. (Dkt.

28 (“Am. Compl.”) at ECF 4-5.) Design Partners moves for summary judgment on its claim for



account stated, while Five Stageks dismissal of the unjust esitment claim as duplicative.
Neither party moves for summary judgment on theabh of contract claim. Finding a genuine
issue of material fact to exist, the Court denies Design Partners’ motion on its account stated claim;
however, the Court grants Five Star’'s motiond @ismisses the unjust enrichment claim.

A. Account Stated (Count 2)

“An account stated is a manifetsten of assent by debtor anceditor to a stated sum as an
accurate computation of an amount due to the creditdnited Capital Funding Corp. v. New
York City Dep’t of Edu¢c457 F. App’x 53, 54-552d Cir. 2012) (citing Retatement (Second) of
Contracts § 282(1) (1981) and 1 N.Y. Jol. Accounts & Accounting 8 10 (West 2011¢g also
LeBoeuf, Lamb, Greene & MacRae, L.L.P. v. WorsH8 F.3d 61, 64 (2d Cir. 1999) (holding
that an account stated claim “requires areagrent between the partiesan account based upon
prior transactions between them”) (citation auatation marks omitted). To prevail on a claim
for account stated, the plaintiff must show tH41:) an account was presented; (2) it was accepted
as correct; and (3) the debtor promised to pay the amount stfedger Glob. Collection &
Brokers, Inc. v. Glob. Cabets & Furniture Mfrs. Ing.952 F. Supp. 2d 542, 570 (S.D.N.Y. 2013)
(citing IMG Fragrance Brands, LLC v. Houbigant, In679 F. Supp. 2d 395, 411 (S.D.N.Y. 2009)
(quotation omitted)). “The account stated needneatessarily be based on a final statement of
account: invoices that are submitted on a redudais can also creaddm account stated.White
Diamond Co., Ltd. v. Castco, In@36 F. Supp. 2d 615, 624 (S.D.N.Y. 2006) (citations omitted).

Most relevant here, the second and third elets of an account stated claim “may be
implied if a ‘party receiving a statement afcount keeps it without adgjting to it within a
reasonable time or if the debtor makes partial payme#i@sper Glob. Collection952 F. Supp.

2d at 570 (quotingMG Fragrance Brands679 F. Supp. 2d at 411gBoeuf 185 F.3d at 64).
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“[T]o defeat a claim for accountated, a client’s objection musé timely made and based on the
reasonableness of the fees chargdddt’| Econ. Research Associates, Inc. v. Purolite C Corp.
No. 08-cv-7600, 2011 WL 856267, at *3 (S.D.N.Y. Mar. 10, 2011) (cReldman v. Talon Paint
Prods, No. 01-cv-5657, 2002 WL 31385826,*&t (S.D.N.Y. Oct. 22, 2002)see also DiMare
Homestead, Inc. v. Alphas Co. of New York,, IN@. 09-cv-6644, 2012 WL 1155133, at *22
(S.D.N.Y. Apr. 5, 2012) (“Under New York law,ieaccount is not agreed to where the defendant
has raised an objection to the plaintiff's billingsthe quality of the @lintiff[’'s] work.”).

“[A]n allegation of a timely objection to the account, whether ultimately meritorious or
not, will generally defeat a summanydgment motion on an account stated€asper Glob.
Collection 952 F. Supp. 2dt 570-71(citing Premier Steel, Inc. v. Hunterspoint Steel L.IN®.
10-cv-4206, 2010 WL 5248583, at {3.D.N.Y. Dec. 16, 2010)). Y]nsubstantiated claims of
oral objections” are insufficient, howevePremier Stegl2010 WL 5248583, at *3 (citing/hite
Diamond Cq.436 F. Supp. 2d at 624ee also Darby & Darby, P.C. v. VSI Int'l In@39 N.E.2d
744, 748 (2000) (defendant’s “self-serving, bald aliieges of oral protests were insufficient to
raise a triable issue of fact as to the existaria@n account stated”). Reer, to defeat summary
judgment, “[tlhe party challenging the account snuraise specific allgations of protest,
indicating when, how, and/or to whom objections were made, along with some indication of the
content of the conveasion(s) had.” Premier Steel2010 WL 5248583, at *3 (citation omitted).

While Five Star admits that Design Partneespnted it with the eight invoices in question
in March and April 2011, Five Staounters that it timely objectdd payment on those invoices
“following their submission and well befol@esign Partners fitk this action.” $ee generally
Def.’s 56.1 Opp. 11 1-8.) Five Star points to foces of evidence in support of this claim. First,

Five Star cites to deposition tesony from one of its employees, ¢fiolas Ciarciaattesting that
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he personally had conversations with WyllirdaGogineni in which he voiced unspecified
“dissatisfaction” with Design Partners’ penfeance. (Dkt. 56-2, Mansall Opp. Decl. Ex. A
(“Ciarcia Dep.”) 88:1-88:22.) Ciaraialso testified that other Figtar employees discussed these
issues with Design Partners and that Five’Stawner specifically informed Design Partners’
owners that they would not Ipaid for their performance.ld; 88:24-89:10, 113:2-22.) Second,
Five Star points to a March 22011 e-mail chain between Josh Rattat Five Staand Gogineni,
in which Gogineni disputes Five Star’s staietgntion to “back carge” Design Partners $4,000,
representing the cost to FiveaBof reprinting drawings that Bgn Partners consultants failed to
annotate properly. (Dkt. 56-5, Wshall Opp. Decl. Ex. D.) Thirdsive Star poirg to a May 2,
2011 e-mail from Rattner at Fivea®tinforming Gogineni that “[tje invoices are being hel[d] up
due to sorting out various back charges.” (Dkt. 56-4, Marshall Opp. Decl. Ex. C. at ECF 3.)
Finally, Five Star points to a letter it received from Design Partners’ counsel dated June 6, 2011,
stating: “I have been informed that Five Stais objected to making payment due to an alleged
failure by Design Partner[s’] staff to insert notescertain drawings.” (Dkt. 56-3, Marshall Opp.
Decl. Ex. B.)

The Court notes that nonetbie above actually contains aefit objection from Five Star
to Design Partners regarding any of the imeoamounts. Ciarcia’s vague testimony about
conversations in which he “voiced dissatisfactiomGogineni and Wyllie about Design Partners’
performance was not in connection withe tmvoices. (CiarcidDep. 87:19-88:22.)See also
Schulte Roth & Zabel, LLP v. Kassoyv80 A.D.3d 500, 500 (N.Y. Apiv. 2011) (“Defendant
client’s occasional oral objections to plaintiff I&wm’s bills were insufficent to raise an issue of

fact as to the existence of an account statedfig Court finds, moreover, that Ciarcia’s similarly
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vague testimony about other Five Star employeesversations with Gogineni, which he admits
he was not a part of, iBadmissible hearsaySéeCiarcia Dep. 111:21-113:22.)

Nevertheless, the Court finds that DgsiPartners’ June 6, 2011 letter explicitly
acknowledging Five Star’s objectiotsthe payment of invoices @tcount of Design Partners’
failure to “insert notes on certain drawings” is stifint to create genuine issues of material fact
as to whether Five Star objected to the invoicédthough Five Star lsafailed to offer direct
evidence of its objection, the Court finds tiiz¢sign Partners’ clear acknowledgment that it
received an objection from Fiveatsufficiently substantiates Fivi&tar’s claim of having made
one to survive summary judgmer@f. Ruskin, Moscou, Evans, & Faltischek, P.C. v. FGH Realty
Credit Corp, 228 A.D.2d 294, 295 (N.Y. App. Div. 1996) (finding grant of summary judgment
on account stated claim proper where “defendant drtha it had objected to the plaintiff’s bills
. . . [but] failed to submit any writing, lettarpte, documentation or ewdtiary proof to support
such a claim.”). Similarly, vieing all evidence in t light most favorable to the non-moving
party, the Court will accept FivStar's argument that the phrase “back charges” refers to
“reductions for deficient perfarance,” (Dkt. 56-8 (“Def.’s Opp’n”) at ECF 4), and that by
informing Design Partners thdtwas “sorting out various baakharges” on May 2, 2011, Five
Star may have been “inform[in@Jesign Partners thatdid not consider themount billed to be
accurate.” Id. at ECF 5.)

In its reply, Design Partners argues that tigection referenced in its letter refers
specifically to the one $4,000 back charge thdhe subject of the March 21, 2011 e-mail—and
that Five Star cannot use tlmte charge as grounds to hald payment on the remainder of the
$181,586.03 owing. However, the Court finds the qoesurrounding the nature and extent of

the “objection” that Design Partners acknowledgegiving—and what the phrase “failure . . . to
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insert notes on certain drawings” refers to—t@bessue of fact reserved for the juBee Kasper
Glob. Collection952 F. Supp. 2dt 570-71 (a defendant need only show at the summary judgment
that it raised a timely objection, even if it is Holtimately meritorious.”). Accordingly, the Court
denies Design Partners’ man for summary judgmerit.

The Court notes, however, that while Design iag will be proceeding to trial under both
its breach of contract and account stated tksptiltimately, “[d]efenda cannot be found liable
on both an account stated claim . . . and a breacbntfact claim . . . in connection with the same
allegations of a failuréo pay monies owed”Wachtel & Masyr LLP v. Brand Progression LLC

No. 11-cv-7398, 2012 WL 523621, at *1 (S.D.N.Y. Feb. 15, 2012).

" Though denying summary judgment on the basia génuine dispute of material fact,
the Court rejects Five Star’s argument that DeBigiiners’ account statethim must fail because
“an account stated cannot be iagld as another means to collectder a disputed contract.”
(Def.’s Opp’'n at ECF 7 (citingimplex Grinnell v. UltimateRealtyLC, 38 A.D.3d 600 (N.Y.
App. Div. 2007);Ross v. Sherma®d7 A.D.3d 758 (N.Y. App. Div. 2008)). This is not a case
where a defendant has, for instance, “establishetdtiley had repeatedly disputed the existence
of any agreement to pay fees computed on anhhbasis,” which inherently calls into dispute
any invoices submitted pursuant to that agreeraed thus dooms any account stated clafeae
Erdman Anthony & Associates, Inc. v. Barksty@®8 A.D.2d 981, 982 (N.Y. App. Div. 2002)
(citation omitted). Here, Fiv8tar nowhere challenges the houid structure set forth in the
Purchase Orders, which it agrees governs theingement. Thus, the Court finds the instant case
to be most analogous to the large body of ¢tase—too many to cite here—in which law firms
have established accoustated by demonstrating that they eeteinto a retainer agreement with
a client and sent him regular invoices pursuatiiécagreement, to which the client did not timely
object. See, e.gMintz & Gold LLP v. Daibesl25 A.D.3d 488 (N.Y. App. Div. 2015).

8 The Court notes that some courts in this@i have dismissed claims for account stated
as duplicative where the plaintiff has alssserted a breach of contract clai®ee, e.g.Fort
Prods., Inc v. Men's Med. Clinic, LL.@®lo. 15-cv-00376, 2016 WL 797577, at *4 (S.D.N.Y. Feb.
23, 2016) (dismissing account stated on a motiodismiss where “the Amended Complaint
alleges nearly identical facts for both the breathontract claim and the account stated claim”
and “the damages stated for both claims are ic&lfiti The Court concludes, however, that breach
of contract and account stated are tlistinct and alternative theorietliability that are premised
on two different agreements: here, the underlyfugchase Order, sety forth the hourly fee
structure, as distinguished from the agreenterthe amount owed under the Purchase Order.
Duane Reade v. Cardinal Health, In21 A.D.3d 269, 269-70 (N.Y.@p. Div. 2005) (“An account
stated is an agreemeiridependent of thanderlying agreementegarding the amount due on
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B. Unjust Enrichment (Count 3)

Design Partners also seeks to recdahersame $181,586.03 in unpaid invoices under a
theory of unjust enrichment. €HCourt grants Five Star’s moti for summary judgment on this
claim because there are indisputably expoesdracts governing the same subject matteee
Cosmocom, Inc. v. Marconi Commc'ns Int'l Lt@61 F. Supp. 2d 179, 187 (E.D.N.Y. 2003)
(“Under New York law, the existence of an exggeontract between theapitiff and [defendants]
governing the particular subject matter of itdraléor unjust enrichment pcludes plaintiff from
maintaining a cause of action sounding in quastraeshagainst [defendasit”) (citation omitted);
accord Clark—Fitzpatrick, la. v. Long Island R.R. C®16 N.E.2d 190, 193 (N.Y. 1987).

As the New York Court of Appeals redBnrecognized, unjust elchment “is not a
catchall cause of action to lised when others fail.'Corsello v. Verizon New York, In@67
N.E.2d 1177, 1185 (N.Y. 2012) (quotations omittedjather, it is “available only in unusual
situations when, though the defendant has naidved a contract nor committed a recognized tort,
circumstances create an equitable obligatioming from the defendamd the plaintiff.” Id. The
parties do not dispute that payment for tBADD services rendered by Design Partners is
governed by contract. Whether tlcantract is the Consulting Agement, the MSA, the Purchase
Orders, or a combination of all of the foregoingirielevant; that there is at least one express
agreement that governs the contuattrelationship is all that matgee The Court thus finds that
Design Partners’ unjust enrichment claim is duplieatfits account stated and breach of contract

claims to the extent thatseeks recovery of the $181,586.03.

past transactions.”) (emphasis in original) oia omitted). Accordinglythe Court will permit
Design Partners to estalblifability under both alternate theories at trial.
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The Court also rejects Design Partnersjuanent that its unjust enrichment claim
encompasses more than just the unpa@®D services. Design Partners assarter alia, that
Five Star improperly used Desigartners’ consultants for its ovanisiness gain to the detriment
of Design Partners—including ugj them to develop Five Staiosvn in-house CADD abilities by
interviewing candidates and trainilogher staff, and to market itéen merger negotiations as a
company with CADD capabilite (Dkt. 55-1 (“Pl.’'s Opp’'n) at ECF 25-26.) Apart from
Gogineni's own statements in his affidavit, howeg\Design Partners offers no evidence in support
of any of these allegations, whiahe as vague as they are conalys®oreover, as they are being
asserted for the first time in Design Parthexsmmary judgment oppd®n, the Court will
disregard Design Partners’ new unjust enrichment the®&ge Rojo v. Deutsche Bardlig7 F.
App’x 586, 588-89 (2d Cir. 2012) (a court is “jusd” in brushing aside further argument not
alleged in complaint but raised for first time opposition to summary judgment) (citation
omitted). Finally, to the extentahDesign Partners argues as jgdits unjust enrichment claim
that Five Star improperly benefitted from thes us laptops provided fdraining sessions, those
damages may be recovered unithe Training ContractSee infrgpp. 22-23.

[l Breach of Training Contract (Count 5)

Design Partners claims that Five Star breadhedTraining Contractwhich it contends
committed Five Star to 26 training sessiona aate of $1,000 per session, by terminating the
training program after only four sessions. Desigrirfeas asserts that Five Star also breached the
Training Contract by improperlgetaining laptops prodied by Design Partnefsr the training.
“Under New York law, a breach of contract claimu&es proof of (1) an agreement, (2) adequate
performance by the plaintiff, (3) breablg the defendant, and (4) damageBischer & Mandell,

LLP v. Citibank, N.A.632 F.3d 793, 799 (2d Cir. 2011) (citatiomitted). Five Star seeks the
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dismissal of this claim on eachtbiese prongs: Five Star conterlst the Training Contract was
never signed, that Design Partnfated to adequately perform, that Five Star did not breach the
agreement, and that Design Parsnsuffered no damages. The Qdurds Five Star's arguments
and supporting facts not only to be unpersuasivetdutilitate in favor of a grant of summary
judgment on this claim for Design Partners.
A. Enforceability of Training Contract

Five Star first suggests that the Training Cacitis unenforceable because the December
3, 2010 Purchase Order versiontioé Training Contract was neveigned. (Def.’s MSJ Br. at
ECF 11 (“As a threshold matter, the ‘contract’ tRegsign Partners is saaly to enforce is an
unsigned purchase order dated December 3, 2010.Re)Court flatly rejects this argument.

Under New York law, “the existence of artract may be established through conduct of
the parties recognizing the contraatyen if no “finalcontract” has been signed by the parties.
Action Temporaries Mgmt. Co. v. Stratmar Sys.,, INDs. 95-cv-7698, 95-cv-7754, 1996 WL
110170, at *2 (2d Cir. Mar. 12, 199@jiting Apex Oil Co. v. Vanguard Oil & Serv. C@60 F.2d
417, 422 (2d Cir. 1985) and 21 N.Y. Jur. 2d Congr&ct9 (1982)). “In determining whether the
parties’ conduct is consistent with the existence of a binding contract, it is necessary that the
totality of all acts of the parties, their retatship and their objectives be consideretiractebel
Energy Mktg., Inc. v. AEP Power Mktdnc., 487 F.3d 89, 97 (2d Cir. 2007) (citation omitted);
see also, e.gBank of Am., N.A. v. Farle]lo. 00-cv-9346, 2002 WL 5586, at *5 (S.D.N.Y. Jan.
2, 2002) (“[B]y acting in accordance with therntes of the agreements, and by performing
obligations under those agreements, [the defdis]aactions confirm 8 participation in an

agreement between [the plaintiff] and himself.”).
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Here, Five Star's conduct leaves no doubt thahderstood the Training Contract to be
binding and enforceable. Indeed, in support©bivn motion for summary judgment, Five Star
attaches one e-mail from December 2010 requesitatdOesign Partnersisedule training classes
and another from February 2011 infong Design Partners of its imteto discontinue the training
program. SeeDkt. 52-16, Marshall Decl. Ex. NDkt. 52-17, Marshall Decl. Ex. Gge als®ef.’s
56.1 9 12-21.) Five Star moreover states thatritcgzated in four training sessions and paid
Design Partners for all four. (D&f56.1 117, 20.) For Five Starsuggest now #t the Training
Contract is unenforceable, having behaved toctrary over the course of two months—and
based on a technicality that it was nesigned by both partiesborders on frivolousness.

B. Whether Termination of Trai ning Program Was A Breach

Five Star next argues that even if the TragnContract were enforceabFive Star did not
breach it by terminating the training program after sessions. Citing to Paragraph 5, Five Star
argues that “the [Purchase Ordexpressly states that the pragr may be terminated by either
party for convenience, provided the terminatingypgives one month'’s notice.” (Def.’s MSJ Br.
at ECF 11.) But Five Star glaringly omits a keytjgédi that provision. In full, Paragraph 5 provides
that “[e]ither party may termate this Training Agreemeatfter the completion of the first training
module for convenience with a 1 monththaance notice.” (Training Contraft 5 (emphasis
added).) Five Star makes no attempt to addwdsat “completion of th first training module”

means. The meaning of that phrase, however, is key.

 The Court additionally notes that while Five Star suggests that no signed version exists,
Design Partners attaches a version of the Training Contractabsappear to be signed by both
parties (though via initials by Mel Gosal)SgeGogineni Opp. Aff. Ex. T.) Notably, Five Star
does not address Design Partners’ proffered eersi the Training Contract in its reply, which
gives the Court grave concern abatnether Five Star sought toad#ve the Court by selectively
including only an unsigned version of the contract.
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“Summary judgment is generally proper ic@ntract dispute only if the language of the
contract is wholly unambiguous.Compagnie Financiere de CIC & L'Union Europeenne v.
Merrill Lynch, Pierce Fenner & Smith, In¢232 F.3d 153, 157 (2d Cir. 2000) (citation omitted).
“The question of whether the languagiex contract is ambiguousagjuestion of law to be decided
by the court,’id. at 158, where ambiguity is “defined irrtes of whether agasonably intelligent
person viewing the contract objectively could iptet the language in more than one waldpps
Co. v. Cadbury Stani S.A.1,(526 F.3d 63, 68 (2d Cir. 2008). Where a court determines the
contract language to be ambiguous, summadginent may nevertheless be appropriate where
there is ho extrinsic evidence bearing on the parties’ intentiohsye Coudert Bros.487 B.R.
375, 390 (S.D.N.Y. 2013) (emp#ia in original) (citingMellon Bank, N.A. v. United Bank Corp.
of N.Y.,31 F.3d 113, 116 (2d Cil.994), or where therns relevant extrinsic evidence, “but the
extrinsic evidence creates no genuine issue demah fact and permits interpretation of the
agreement as a matter of lawNycal Corp. v. Inoco PL88 F. Supp. 296, 299 (S.D.N.Y. 1997);
see also Malmsteen v. Universal Music Grp.,,18d0 F. Supp. 2d 123, 131 (S.D.N.Y. 2013).

The Court finds that the termination provisiointhe Training Contract, permitting either
party the right to terminate the Training Prografter completion of the “first training module,”
is unambiguous—but in Design Partners’ favdihe phrase “training module” appears in only
two other paragraphs of the Tmaig Contract. Paragraph 3 prowddat the “training class will
be limited to a maximum of Bive Star personnel (Traineagho will be dedicated to theaining
module for a minimum of 12 training sessioasd a maximum, if reessary[,] of 26 training

sessions (thigaining module).” (Training Contract { 3 (emphasidded)). It iclear to the Court
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from this provision that a traininmoduleconsists of a series of 12 to 26 traingegsiond® This
interpretation is supported by the only other osthe phrase “traininghodule” in Paragraph 9,
which provides that “Design Partners will [] proviBlire Star with an evaluation of each trainee’s
progress at the 6th Sessionaoly training module.” I1€. 1 9.)

The only other question for the Court to ak¥r is whether the “first training module”
consists of the minimum 12 sessions or, as dgyeBiartners contends, 86ssions. Paragraph 3
provides that up to 26 sessions viié held “if necessary.” (Ti@ng Contract { 3.) The Court
finds that the contract language as to thisipisiambiguous; however, neither party has submitted
any extrinsic evidence for the Court’s consideratiDesign Partners argutsat “[a]s the trainer
and the one knowledgeable about CADD andDQAinstruction, Design Partners had the
discretion to determine the length of the “modulesdzhon [] [its] evaluation of the progress made
by class attendees.” (Pl.’s Opp’n at ECF 2Biye Star, on the other hand, argues that “[g]iven
that the sessions were being held for Five Stanetieand that it was Five Star [that was] paying
for each session ($1,000.00 each),” the only logictrpretation is that only Five Star had
discretion in determining whethall 26 sessions were necessary. (Dkt. 60 (“Def.’s Reply”) at
ECF 8.) On this point, the Cdwagrees with Five Star.hbugh it finds Paragraph 3—and indeed,
the entire agreement—to be poorly drafted, @wurt finds that the tenination provision in
Paragraph 5 would be rendered ctetgly meaningless if Five Staould invoke itonly after the

completion of the full 26 training sessions. Acdngly, the Court concludeas a matter of law

10 Regarding the import of Paragraph 5, FivarSterely asserts,ithiout elaboration, that
“[i]f anything, the [Purchase Order for the TraigiContract] only purported to require the Five
Startraineesto dedicate themselves to a minimumtwélve (12) sessions and a maximum of
twenty-six (26).” (Defs MSJ Br. at ECF 11 (emphasis in orajin) But the necessary implication
of imposing this requirement on Five Star trainees is that Five Star itself was committing to a
minimum of 12 training sessions.
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that Five Star contractually committed to orartmg module consisting of 12 training sessions at
a rate of $1,000 per sessith.
C. Whether Design Partners Performed

Five Star next argues that Design Partnersabin of contract claim with respect to the
Training Contract must fail bece& Design Partners failed to ddraining sessions on a weekly
basis as it was obligated ¢® under the Training Contra. For its part, Design Partners does
not dispute that the training sesss did not meet weekly; ibatends, however, that it wasve
Stars scheduling issues and not its own that prewktite class from meeting on a weekly basis.

The Court notes that the only two depositexcerpts cited by Five Star, in fastjpport
Design Partners’ contention that classes were candaketb Five Star trainees being unavailable.
(SeeDef.’s MSJ Br. at ECF 12 (citing Dkt. 52-8larshall Decl. Ex. F (“Gogineni Dep.”) 223:13-
19 (attributing any canceled clasge “Five Star’s project req@ment”), 225:11-24 (noting that
the requirement that classes be held weekly “b@sed on the availability of . . . Five Star
trainees”).) Design Partnerdes to three additional excerpts@bgineni’'s depaton testimony
that corroborate the sameSeeGogineni Dep. 228:15-20 (“[I|t'$ive Star's scheduling issues,
not Design Partners[’] schedulingsues.”), 229:6-15 (“I can’t foec[Five Star] to . . . override
their priorities . . . . [T]hey wer@ short supply [of staff], they kiado balance their needs.”); 228:8-

12). Design Partners alpoints out that in an e-mail dateédbruary 10, 2011, Five Star informed

11 Because the Court concludbat the “first training mode!’ was not yet completed, and
that therefore, Five Star could not invoke teemination provision, the Court need not address
whether Five Star provided adequate reot€termination. (Pl.’s Opp’n at ECF 23.)

12 Five Star also states immclusory fashion that the “quil of the training program was

also subpar.” (Def.’s MSJ Br. at ECF 12.) In support of this statement, however, Five Star cites
to its own response to Design Partners’ interrogatories, which is not admissible evidence.
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Design Partners that “[s]enior management of Star has decided not tortinue trainng at this
time due to schedule issués.”(Dkt. 52-17, Marshall Decl. Ex. O.) Although it is arguably
ambiguous which party was experiencing the “deite issues,” the Court finds that the only
reasonable inference to be drawn given the eeaght of the evidence presented—including Five
Star’s own proffered evidence—is that Five Stas weferring to its own scheduling issues in that
e-mail. The Court further notes thave Star does not respo to this argument ail in its reply.
Thus, in light of the evidence submitted by bothtipa, the Court finds that there is no factual
dispute that Design Partners’ faiduto hold classes on a weeklyslsawas due to Five Star’s, and
not Design Partners’, sathaling constraints.
D. Whether Design Partners Suffered Damages

Finally, the Court rejects Five Star’'s argument that Design Partners has failed to establish
that it suffered damages because Five Starfpattie four training sessions actually held. “Under
New York law, the normal measure of damagedfeach of contract is expectation damages—
the amount necessary to put the aggrieved g good a position as it would have been had
the contract been fully performedMerrill Lynch Capital Servs., Inc. v. UISA FiNo. 09-cv-
2324, 2012 WL 1202034, at *22 (S.D.N.Y. Apr. 10, 204fd, 531 F. App’'x 141 (2d Cir. 2013);
accordMerrill Lynch & Co. v.Allegheny Energy, Inc500 F.3d 171, 185 (2d Cir. 2007) (“A party

injured by breach of contract is entitled to bageld in the position it would have occupied had the

13 The Court rejects Five Star's argumerdttDesign Partners somehow conceded there
was no breach when it failed to object to Fiver'Stdecision to terminate the classes in February
2011 and did not raise one until it commenced #uson. The Court notes that the Training
Contract nowhere requires Design Partners to yimigject to preserve its rights under the contract
and that New York’s statute of limitations for cadt actions is otherwise six years. Moreover,
that the e-mail phrases the termination in termsd&asion “not to continue training at this time”
did not clearly state that Five Star was terrtingathe program entirely, such that Design Partners
can be viewed as having behaweateasonably by fling to object.
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contract been fulfilled according to its terms.J)& H Holding Co., LLC v. KlossNo. 12-cv-
05738, 2013 WL 6048815, at *4 (E.D.N.Y. Nov. 13, 20¢®nder New York law, a plaintiff is
entitled to expectation damages,, the loss in value to the plaintiff as a result of the defendant’s
failure to perform undethe agreement”) (citin@asolaro v. ArmstrongNo. 10-cv-4276, 2012
WL 976063, at *5 (E.D.N.Y. Mar. 22, 2012)).

Because the Court determined above that Stee committed to 12 training sessions at the
rate of $1,000 per session, of which it only attehded paid for four, the Court finds that Five
Star owes $8,000 under the contract for the aalditi eight classes it oumitted to, but did not
attend'* Design Partners also seeks to recovedtpeciation in value of the training laptops
that occurred while they were kve Star’s possession. The Court finds that Design Partners may
recover that depreciation in valuminus the depreciation in value of the laptops that would have
occurred had Five Star atteetti 12 training sessions—againge texpectation damages. Design
Partners must furnish evidencesupport of its assertetepreciation in laptop value for trial.

E. Rule 56(f)

The Court has found that the Training Contiaainambiguous in Design Partners’ favor
on the meaning of “first training module,” and that there appears to be no genuine dispute of
material fact that Design Partners performedrs®ant to Rule 56(f), however, a court may grant
summary judgment to a non-moving party onlyeafproviding the mowat with notice and a
reasonable time to respon&ee Hicks & Warren LLC v. Liberty Mut. Ins. CNo. 10-cv-9457,

2011 WL 2436703, at *6 (S.D.N.Y. June 16, 2011). Thige Star is hereby directed to show

14 To the extent that Design Partners seekrecover the approximately $80,000 worth of
hardware, software and labor hours it expendedréoning, the Court rejects this measure of
reliance damages as a matter of law whasejere, expectation damages are certdee In re:
Residential Capital, LLC533 B.R. 379, 407 (S.D.N.Y. 2015) (“[Mén expectation damages defy
precise calculation, reliantamages are the appropriate remedy.”) (citation omitted).
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cause within 21 days of the date of this opirasriio why summary judgmeshould not be granted
to Design Partners in tisaim of $8,000 on this coutt.
IV.  Solicitation And Hiring Of Design Partners Consultants (Counts 4 and 6)

Design Partners claims that shortly aftdragan placing CADD conlants with Five Star
in September 2010, Five Star began soliciting them to leave Design Partners to work directly for
Five Star. The parties do not dispute that cmesultant, Stailey, resigd from Design Partners
on or about November 10, 2010 and was hired by Five Star at an unspecified date. The parties
also do not dispute that another consultant, Wyllie, was terminated by Design Partners on account
of poor performance on or about March 28, 2011 aatihtk was hired by Five Star soon after.
Design Partners does contend, however, that &tae manufactured complaints about Wyllie’s
performance in order to induce Design Paxrie fire Wyllie. (Pl.’s 56.1 Opp. 1 10.)

Design Partners asserts several distincseawf action based on Five Star’'s alleged
solicitation and hiring of Stailey and Wyllie. First, Design Partners claims that Five Star tortiously
interfered with Design Partners’ employmeaintracts with Staileyand Wyllie by knowingly
inducing them to breach their non-compete clay&ount 4). Second, Bign Partners claims
that Five Star breached the express non-soligitatrovision in the MSA as to Wyllie. (Count 6).
Finally, in its summary judgmemipposition, Design Partners raises for the very first time a third
claim: breach of the implied covenant of good faitidl fair dealing in the Consulting Agreement.

Five Star seeks to dismiss both Counts 4 and€uommary judgment, and also argues that Design
Partners should be precluded from assertingngslied covenant breach at this stage in the

litigation. The Court takes each of these claims in turn.

15 This judgment would not premle Design Partners froseeking to recover damages
stemming from the depreciation in valofeits laptops, as discussed above.
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A. Intentional Interference With Employment Agreements (Count 4)

Design Partners first alleges that Five Statiously interfered with Design Partners’
employment contracts with Wyllie and Stailey by inducing them to breach the non-compete
clauses in their contracts wibesign Partners. Those clasggovide: “During the period until
two (2) years following the termation of your employment for vatever reason . . . [you] shall
not . . . provide any software engineering, consglor programming services to any customer . .
. of [Design Partners’] for whit or whose benefit [you] provideservices or were associated
during your employment with [Dem Partners].” (Gogineni @p. Aff. EX. N 5, Ex. O 1 4.)

To establish a claim for intentional intedace with contract under New York law, a
plaintiff must show: “(1) the existence of a valdntract with a thirgoarty; (2) defendant’s
knowledge of that contract; (8efendant’s intentional and ingper procuring of a breach; and
(4) damages.Barbagallo v. Marcum LLP820 F. Supp. 2d 429, 444 (E.DW2011). Five Star
argues first that Wyllie’s involuntary terminatidoy Design Partners renders his non-compete
clause unenforceable as a matter of law. Fiveditarargues that Design Partners cannot establish
damages with respect to either Wyllie or Stailey. The Court rejects both arguments.

1. Effect of Termination On Enforceability of Non-Compete Clause

Five Star first argues that “New York cegiwill not enforce a non-competition provision
in an employment agreement where the formguleyee was involuntarilyerminated,” citing to
SIFCO Indus., Inc. v. Advanced Plating Techs., B87 F. Supp. 155, 158 (S.D.N.Y. 1994). The
Court finds, however, that Fiv8tar ignores a key distinctiomith respect tahat case:SIFCO
was referring to terminationgithout cause In SIFCQ, the court held that an employer could not
enforce a non-compete provision against fernemployees where the employees were

involuntarily laid off after a plant closingSIFCOrelied on the New York Court of Appeals’s
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holding inPost v. Merrill Lynch 397 N.E.2d 358, 360 (N.Y. 1979), which similarly, by its own
wording, was limited to cases involving terminatigithoutcause See Post397 N.E.2d at 361
(“Where the employer terminates the employment relationgftipout cause. . . his action
necessarily destroys the mutuality of obligation which the covenant rests . . .”) (emphasis
added)see also Cray v. Natmwide Mut. Ins. C9136 F. Supp. 2d 171, 178-79 (W.D.N.Y. 2001);
In re UFG Int’l, Inc, 225 B.R. 51, 55 (S.D.N.Y. 1998) (“|]A employee’s otherwise enforceable
restrictive covenant is unfmceable if the employee has been terminated involuntarilgss the
termination is for caus® (emphasis addedccord Stanacard, LLC v. Rubard, LLSo. 12-cv-
5176, 2016 WL 462508, at *23 (S.D.N.Y. Feb. 3, 20@@nying summary judgment where there
was a question of fact as to whether employee was terminated for cause, in which case non-
compete clause would be enforceable against employee) (diiGg 225 B.R. at 55 anBost
397 N.E.2d at 36).

The reasoning o8IFCO and Postrelies specifically on the unfairness of a scenario in
which the employees against whom non-competegants are sought to be enforced have done
nothing to bring about their own dischargee Gismondi, Paglia, Sherling, M.D., P.C. v. Franco
104 F. Supp. 2d 223, 234 (S.D.N.Y. 200frger vacated in part on other groundX6 F. Supp.
2d 597 (S.D.N.Y. 2002). Put differently, where—eihgh no fault of the party covenanting not to
compete—the employer is no lomgeilling to employ that partyPoststands for the proposition
that it would be unfair for themployer to turn around and erderthe non-compete clause against
that party. As th&IFCOcourt noted, “[a]n essential aspedténforceable restraints on employee
mobility] is the employer’'sontinued willingness to empltlye party covenanting not to compete.”

867 F. Supp. at 158 (quotimpst 397 N.E.2d at 360) (emphasis added).
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This reasoning is inapplicable when a teration is for cause. The Court finGssmondj
104 F. Supp. 2d 223, to be partety persuasive here. IBismondj the court held that the
termination of an employee for cause does pretlude the enforcement of the non-compete
provision against him, because to hold otherwise would be to permit employees to avoid
reasonable non-compete agreements simply by “creating” cause for their disrdssa#l234.
Indeed, the terminated employeedismondiwas alleged to have “maunvered his employer into
terminating him so he could wiggle oubfn under the covenant not to competd,; which is
precisely the allegation Design Rets asserts here. The Coagrees with the reasoning in
Gismondiand holds that Wyllie’'s termination for cause does not render the non-compete clause in

his employment contract with Design Partners unenforcéable.

16 Although Five Star does not dispute the vigfidf the restrictivecovenant in the first
instance, the Court observes that Design Pattbasiness interest here—protecting itself from
“disintermediation” (which one court has descdlas “a twenty-dollar word meaning to cut out
the middleman”)—does not fall neatly into anytbé limited categories of legitimate interests
recognized by New York courts assjifying a restrictive covenantBorg-Warner Protective
Servs. Corp. v. Guardsmark, In846 F. Supp. 495, 502 (E.D. Ky. 1926fd, 156 F.3d 1228 (6th
Cir. 1998);Reed Elsevier Inc. v. Transunion Holding O¢o. 13-cv-8739, 2014 WL 97317, at *8
(S.D.N.Y. Jan. 9, 2014) (listingotir categories of legitimatmterests under New York law).
Whether protection from disintermi@tion can be a legitimatetarest justifying a non-compete
covenant appears to be a matter of first impredsithis state and Circuit. The Court notes that
several other jurisdictions havecognized such an interest, mostably, in the seminal case of
Consultants & Designers, Inc. v. Butler Service Group, [f20 F.2d 1553 (11th Cir. 1983%ee
alsoHR Staffing Consultants LLC v. Byté27 F. App’x 168, 172 (3d Cir. 20198prg-Warner
946 F. Supp. 495. I€onsultants & Designerswhich involve facts very similar to the case at
hand, the court offers a well-reasoned and pergealefense of the middleman, reasoning that
restrictive covenants preventeti'opportunistic appropriationdf its work poduct without
payment for the full value of itservices. 720 F.2d at 1559.

In the absence of any dispute or briefing by garties as to the validity of the clause,
however, the Court declines ttecide today the circumstancesder which New York courts
would recognize protection from disintermediatioradsgitimate interest. The Court is satisfied
that in this particular case, which involvdieged wrongdoing by one sopticated business entity
against another, the “powerful considerationpublic policy which miliate against sanctioning
the loss of a man’s livelihood” are not implicatedhe same extent as where an employer seeks
to enforce a restrictive comant against an employe€alico Cottage, Inc. v. TNB, IndNo. 11-
cv-0336, 2014 WL 4828774, at *5 (EN.Y. Sept. 29, 2014).
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2. Design Partners’ Ability To Prove Damages

Five Star’s second argumenttigt Design Partners’ tortiousterference claim must fail
because Design Partners cannot prove “it was daregya result of” Five Star’s solicitation and
hiring of Stailey and Wyllié¢/ (Def.’s MSJ Br. at ECF 10.) $pifically, Five Star argues that
Gogineni was unable to put a specific dollaluegaon damages at his deposition and “was only
able to make vague references to two (2) projgasDesign Partners supposedly had to pass up
or turn down.” [d.) Five Star also argues that Design Rens has failed to identify an economic
expert who can testify as to itsrdages. In response, Design Padrasserts that “the measure of
damages is going to [] be the number of yearpéor thereof) that those employees have worked
at Five Star multiplied by 2000 hours per year, titeshourly rates that Design Partners charged
for their services under the cordta to provide CADD to Five Star (Pl.'s Opp’'n at ECF 21.)
Design Partners cites no facts or lavsupport of this measure of damages.

The Second Circuit recognizes differentnstards of proof depending on the type of
damages a plaintiff seeks. “General damagesttaa natural and problabconsequence of the

breach of a contract?® Biotronik A.G. v. Conor Medsystems Ireland, Ltdl N.E.3d 676, 680

17 The Court construes Five Star’'s argument to be that Design Partners will be unable to
establish damages with sufficiezgrtainty, rather than that Dgsi Partners suffered no damages,
which would be a specious argumefee Tractebel87 F.3d at 110 (“[W]hen it is certain that
damages have been caused by adbre&contract, and the only certainty is as to their amount,
there can rarely be good reason for refusing, oowrd®f such uncertainty, any damages whatever
for the breach. A person violating his contraciidd not be permitted entirely to escape liability
because the amount of the damage wh&has caused is uncertain.”) (citWgkeman v. Wheeler
& Wilson Mfg. Co, 4 N.E. 264, 266 (N.Y. 1886)).

8 The Court notes that here, the damages fortius interference claim are linked to the
damages for a breach of the underlying contractddd New York law, a plaintiff in a tortious
interference with contract casedstitled to damages in the amowftthe full pecuniary loss of
the benefits of the contradint’| Minerals & Res., S.A. v. Pappa®6 F.3d 586, 597 (2d Cir. 1996)
(citing Guard-Life Corp. v. S. Parker Hardware Mfg. CorpQ N.Y.2d 183, 197 n.6 (1980)).
Similarly, “the measure of damages for a violatofra restrictive covenant is the loss sustained
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(N.Y. 2014) (quotation marks and citation omitte®y contrast, consequential damages “result
when the non-breaching party’silély to profit from related tansactions is hindered by the
breach.” Carco Grp., Inc. v. Maconach$83 F. App’x 73, 75 (2d Cir. 2010rcord Tractebel
487 F.3d at 109. Lost profits may fall into either categdmactebe] 487 F.3d at 109. While a
party claiming consequential damages musiv@rthe amount of damage with “reasonable
certainty,”Kenford Co. v. Erie Cty493 N.E.2d 234, 235 (198@&) party claiming general damages
“need only provide a ‘stable foundation foreasonable estimate [of damages].tactebe] 487
F.3d 89 at 111 (citingreund v. Washingh Square Press, In814 N.E.2d 419, 421 (N.Y. 1974)).

Applying these principles, theddrt finds that profits divertefom Design Partners as a
direct result of Stailey’s and Wyllie’'s switch five Star constitute general damages, but that
profits attributable to other buress opportunities lost by Design Paits as a result of Stailey’s
and Wyllie’s switch are consequential in natu&hile the Court will permit Design Partners to
proceed to trial on general damages, the Coursfindt Design Partnersshfailed to point to any
facts supporting a claim for consequential dama§eg Conte v. Cty. of Nass&lo. 06-cv-4746,
2015 WL 1529787, at *6 (E.D.N.Y. Apr. 2, 2015) (“Fecover [consequential] lost profits, a
plaintiff must ‘establish both the existence amnaount of such damages with reasonable certainty,’
before the damages issue is even submitted to the jury.”) (8thgnfeld v. Hilliard218 F.3d
164, 172 (2d Cir. 2000) (citation omitted)).

Furthermore, with respect to general damatiesCourt modifies the measure of damages

proposed by Design Partners, and instead finailslesign Partners’ damages are comprised of

by reason of the breach, including ‘the net proditsvhich the plaintiff was deprived’ by the
defendant’s acts.Pure Power Boot Camp, Inc. v. Warrior Fitness Boot Camp,, 813 F. Supp.

2d 489, 519 (S.D.N.Y. 2011) (quotiMgeinrauch v. Kashkirg4 A.D.2d 897, 898 (N.Y. App. Div.
1978)).
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the actual hours of “software engineering, cdtinsy or programming services” that Stailey and
Wyllie performed for Five Star after they l&design Partners, multiplied by the hourly rate that
Design Partners had charged Fitar for Stailey’s and Wyllig' work, respectively, less what
would have been Design Partners’ cost of empbpystailey and Wyllie for that period of time.
The amount of lost profits recoverable by Dedtamtners, moreover, aappropriately capped at
two years, since the non-compete clause only céstriStailey and Wyllie from working for Five
Star for two years after they left Design Partners. The Courttiiadi$his measure represents the
net profits lost—+e. diverted away from Dmgn Partners—as a direptsult of Five Star’s
interference with Stailey’s and Wyllie’s employment agreements.

3. Five Star's Knowledge of Non-Compet Clauses In Wyllie’'s and Stailey’s
Employment Agreements And Improper Procurement of Breach

Five Star does not address the second taind elements of a claim for intentional
interference with an employment contract.ccArdingly, this claim will proceed to trial to
determine whether Five Star was aware @& tton-compete clauses in Stailey’s and Wyllie's

respective employment contractsdamhether Five Star intentionalprocured a breach thereof.

191n response to Five Star’'s damages argunizegijgn Partners alstates, in conclusory
fashion, that “[a]ny punitive damages will be assddsethe jury based on the facts presented at
trial — and similarly does not require expertitesny.” (Pl.’'s Opp’n at ECF 21.) The Court has
doubts as to whether punitive damages may be sought in this®asge.g.Poller v. BioScrip,
Inc., 974 F. Supp. 2d 204, 239 (S.D.N.Y. 2013) (finding punitive damages to be “limited to the
most egregious of cases” and finding the plairiatfmost . . . suffered the ill effects of several
business torts, which can be remedied by compensatory damd&ga&apallg 820 F. Supp. 2d
at 449 (dismissing punitive damages claim at amto dismiss stage where the plaintiff was
asserting claims for tortious interference withntract, misappropriation of trade secrets, and
breach of fiduciary duty). However, because neplaety has briefed this issue, the Court declines
at this time to address the issue of whether DaRagimers may pursue punitive damages at trial.
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B. Breach of Non-Solicitation Provision (Count 6)

In addition to its intentional interference ctgiDesign Partners contends that Five Star
breached the MSA'’s express non-solicitation provision when it hired Wyllie in April 20Bbth
parties agree that Paragraph 7 of the MSA esphrgsohibits solicitation oemployment by either
party of the other's employeesuidng the term of this Agreement and within one year after
termination thereof” without prior written condenf the other party. (Dkt. 51-12, Marshall Decl.
Ex.J7.) Five Star moves for summary judgitron the ground thatédhMSA was never signed,
which it argues renders it unenfeable. Design Partners coustthat, although Five Star never
signed the MSA, Five Star expressly agreed éoMISA in a series of Purchase Orders, each of
which had attached to it the MSA. In supportto$ argument, Design Partners submits “true and
correct” copies of six Purchase Order packetaed and signed by Five Star on or about March 1,
2011 and mailed to Design Partners, along with thalemmanvelope they cae in. (Gogineni Opp.
Aff. 11 53, 54;id. Exs. G-M.) Each of these Purchasal@s issued by Five Star states, “We
accept your Proposal (copy attached) for a Consultigirgement . . . .” and attaches the MSA.
(Gogineni Opp. Aff.  54id. Exs. G-M.) Design Partners argubat the MSA was incorporated
by these Purchase Orders, and thus, execute@r#fodceable. Five Star does not contest the

authenticity of these documerntsotherwise address Desigrnrfars’ argument in its rephf?.

20 Design Partners appears to concede tmaMBA did not cover Fiv&tar's solicitation
and hiring of Stailey, which occurred before the MSA went into effect on December 10, 2010.
(Pl’s Opp’n at ECF 17.)

21 The Court notes that Five é#s proffered versions of éise Purchase Orders do not
include the MSA as an attachmen&e@Marshall Decl. § 11, Ex. I.)fhe Court is concerned that
this was yet another instance of selective inolusif the evidence by Fiv&tar for the purpose of
misrepresenting the facts to the Couee supra.9.
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Five Star's sole argument is that never signed the MSA, thereby rendering it
unenforceable. According to Five Star, “Paegodn 9 of the MSA unambiguously provides that
the agreement is not effective untils signed by both parties.” @.’s MSJ Br. at ECF 13.) Five
Star, however, overstates the inpof that paragraph, which stat “This Agreement shall be
effective when signed by both padie. .” (Dkt. 52-12, Marshall @& Ex. J 1 9.) The Court finds
that this paragraph falls short of expresslyuaambiguously providing that “the parties . . .
intended to be bounahly upon [the] signature of the agreement by both partidewby v. News
Mkt., Inc, 170 F. App’x 204, 206 (2d Cir. 2006) (ehgsis added). Rather, the import of
Paragraph 9 is that signingaeeway to execute the agreement, but not necessaribnilgavay.

This interpretation is consistent with Figar's own conduct. In each of the Purchase
Orders Five Star setd Design Partners on March 1, 2011, eaith the MSA attached, Five Star
expressly stated that it “accept[ed] [Design Paghd’roposal (copy attaeldl).” Five Star’'s
conduct not only demonstrated the parties’ intesttto make the signing of the MSA the sole
means by which the agreement could become eftgdtialso clearly demonstrated Five Star’'s
acceptance and execution of the M&# part of its contract with Design Partners, forming the
basis of all Purchase Orddmswhich it was attachedStechler v. Sidley, Austin Brown & Wood,
L.L.P, 382 F. Supp. 2d 580, 589 n.66 (MDr. 2005) (it is well-estalished under New York law
that “a contract may incorporate another docurbgmmaking clear referee to it and describing
it in such terms that its identitpay be ascertaindzbyond doubt”) (quotinglew Moon Shipping
Co., Ltd. v. MAN B & W Diesel AG21 F.3d 24, 30 (2d Cir. 1997)).

Further buttressing this conelon is Gogineni’'s statementathFive Star told him at a
December 10, 2010 meeting that it was acceptinyit®& and had asked Design Partners to begin

performance under the MSA. (Gogineni Opp. Afi.51, 52.) Design Partners also asserts that
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the manner in which Five Star accepted the MSA was entirely consistent with the manner in which
Five Star accepted the Consulting Agreementyvtielity of which FiveStar does not dispute,
despite it also not having been signeBedDef.’s 56.1 1 2-5.) Again, Five Star does not address
either Gogineni’'s testimony or this argumentits reply. The Courfinds both persuasive.
Accordingly, the Court finds that by issuing asigning Purchase Ordersathattached the MSA,

with the words “[w]e accept your &posal (copy attached),” Five Stdearly executed the MSA,

and that the non-solicitation provision in thatesgment is enforceable by Design Partners.

The parties do not dispute that Five Star employed Wyllie a few weeks after his departure
from Design Partners. (Def.’s 56.1 11 10, 11.) TbarCfinds that this is in clear breach of the
terms of the MSA non-solicitation clause, which pdmd that Five Star fell not, directly or
indirectly, employ or engage or soli@imployment or engagementamly employee or consultant
of [Design Partners] during the term of this Agreement and within one year after termination
thereof.” (Marshall Decl. Ex. J § 7 (emphagisled).) Finding no genuirdispute of material
fact remaining for trial regarding Five Star’'shch of the non-soliciti@n provision of the MSA
with respect to Wyllie, the Court directs Five Stashow cause within 21 days as to why summary
judgment should not be granted, pursuant to Rule 56(favor of Design Partners on Count 6 as
to Five Star’'s employment of Wyllie.

C. Breach of Consulting Agreement’s Implied Covenant

Acknowledging that its claim for breach oetMSA would apply only to Wyllie and not
Stailey, Design Partners argues, for the first fimies opposition to summary judgment, that Five
Star breached the implied covenant of good faitd fair dealing in the Consulting Agreement

with respect to Stailey. Fived@tcounters that Design Partnsi®uld be precluded from asserting
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this theory for the first time in its opposition sammary judgment. For the reasons below, the
Court will permit Design Partners to raise thislait this stage and to proceed to trial on it.
1. Whether Design Partners Should Bé&ermitted To Assert A New Theory

It is well-established that a party “generathay not assert a causéaction for the first
time in response to a summary judgment motidtehry v. Metro. Transp. AutiNo. 07-cv-3561,
2014 WL 4783014, at *10 (S.D.N.Y. Sept. 2914) (citation and quotation omitted)almsteen
940 F. Supp. 2d at 135 (“Because [Plaintiff] failedhiude this claim in his Amended Complaint,
instead raising it for the first time in opposittmsummary judgment, it is waived.”) (citifiRpjo,

487 F. App’x at 588-89). “Under BeR. Civ. P. 15(b), however,dastrict court may consider
claims outside those raised in the pleadsmtong as doing so does not cause prejudiceriry,

2014 WL 4783014, at *10 (citinGruz v. Coach Stores, InQ02 F.3d 560, 569 (2d Cir. 2000)).
Thus, in contrast to claims that are “entirely new,” claims that are “related to or are mere variations
of previously pleaded claims—that is, claims based on the same nucleus of operative facts and
similar legal theories as thariginal claims—may be raiseash a motion for summary judgment
where the defendant was clearly on notice froemabmplaint and was not unfairly prejudiced.”

Id. (citation and quotation omitted).

The Court agrees with Five Star that Desigririgas’ theory was not raised in the Amended
Complaint, notwithstanding Design Partners’ attemjits opposition to shoehorn it into Count 6.
Count 6 of the Amended Complaint refersotighout to a single agreement that “expressly
prohibited” Five Star’s soliciteon of Design Partners’ employeefAm. Compl. 11 59-65.) The
Court finds this to be a clearfeeence to the MSA, and not t@®nsulting Agreement. Although
one paragraph in Count 6 alleges that Five &t breached the covenant of good faith and fair

dealing “contained in the parties’ragment,” this agreement is also fairly construed to refer to the
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MSA. (Id. 1 65.) Similarly, the pre-motion carence letter response submitted by Design
Partners on August 24, 2014 discusses Count 6 seilyeference to the MSA. (Dkt. 24 at ECF
3-4.). The Court notes, moreover, that this themyld have been asserted at the time of the
Amended Complaint; Design Partners points to no faes that have come to light in discovery
that supports the addition of such a ttyeanly now, at this late stage.

Nevertheless, the Court will permit Design Parénte assert a theory of breach based on
the implied covenant of good faitind fair dealing, becausefinds the prejudie to Five Star to
be minimal. Indeed, Five Star does not provide any examples of hawld Wwe prejudiced in its
reply to Design Partners’ oppositiorSee Cruz202 F.3d at 569 (“lropposing a Rule 15(b)
amendment, ‘a party cannot normally show thatiffered prejudice simpligecause of a change
in its opponent’s legal theory. Instead, a partyikifa to plead an issue it later presented must
have disadvantaged its opponenpresenting its case.”) (quoting.Y. State Elec. & Gas Corp.
v. Secretary of LaboB88 F.3d 98, 104 (2d Cir. 1996)). The Court notes that the alleged breaching
activity—Five Star’s solicitation and hiring of Wyllie and Stailey—is the same with respect to
both breach of contract theories. The partiase presumably engaged in ample discovery
regarding the nature of Five Star’'s communicatiwite Stailey and Wyllie, in connection not just
with the breach of the MSA provision in Count 6, bigo the intentional interference claims in
Count 4. Five Star certaintloes not contend otherwise.

2. Viability of Implied Covenant Theory

In addition to the express tesnof a contract, New York lammplies in every contract a
covenant of good faith and fair dealing “pursumtvhich neither party to a contract shall do
anything which has the effect déstroying or injuring the right dhe other party to receive the

fruits of the contract."Thyroff v. Nationwide Mut. Ins. Ga160 F.3d 400, 407 (2d Cir. 2006)
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(quotingM/A—COM Security Corp. v. Gale€i04 F.2d 134, 136 (2d Cir. 19903ge also Pearce

v. Manhattan Ensemble Theater, |re28 F. Supp. 2d 175, 180-81 (S.D.N.Y. 2007). In assessing
the existence of an implied covenant, “[tlhe bdanes set by the duty gbod faith are generally
defined by the parties’ inteahd reasonable expectatiomgntering the contract.Cross & Cross
Props., Ltd. v. Everett Allied Ca886 F.2d 497, 502 (2d Cir. 1989). One New York court has
formulated the standard as follows: “Implied pises are recognized when either the promises
are so clearly within the contenagibn of the parties that it isnnecessary toxpress them, or
when the promises are beyond the thought of theepditit necessary to effectuate the purpose of
the contract.” 511 W. 232nd Owners Corp. v. Jennifer Realty, @85 A.D.2d 244, 247 (N.Y.
App. Div. 2001)aff'd in part, 773 N.E.2d 496 (2002) (citations omitted).

However, the covenant “can only impose an obligation consistent with other mutually
agreed upon terms in the contract . . . . It dedsadd to the contract a substantive provision not
included by the parties.Broder v. Cablevision Sys. Corgl8 F.3d 187, 198-99 (2d Cir. 2005)
(quotation and citation omittedporset Indus., Inc. v. Unified Grocers, In893 F. Supp. 2d 395,
407 (E.D.N.Y. 2012) (“While independent obligatidresyond those stated in the contract will not
be inferred, a plaintiff adeqtely states an implied covemaclaim by alleging conduct that
subverts the contract’'s aose without violating its express terms.”) (citidBBMorgan Chase
Bank, N.A. v. IDW Group, LL®Jo. 08-cv-9116, 2009 WL 321222 ,*3t(S.D.N.Y. Feb. 9, 2009));
Dalton v. Educ. Testing Sené63 N.E.2d 289, 292 (N.Y. 1995) (“no obligation can be implied
that ‘would be inconsistentith other terms of the corctual relationship.’™) (quotinilurphy v.

Am. Home Prods. Corp448 N.E.2d 86, 91 (N.Y. 1983)). A court may also not construe the
covenant to “undermine a party’s ‘general rightact on its own interests in a way that may

incidentally lessen’ the other party’staipated fruits from the contract.Galesi, 904 F.2d at 136
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(quotingVan Valkenburgh, Nooger &leville, Inc. v. Hayden Publ'g CA281 N.E.2d 142, 145
(N.Y. 1972)).

The Court finds that the Consulting Agreement feairy be read to encompass an implied
covenant of good faith and fair dewg to refrain from poaching the nyeconsultants that Five Star
contracted with Design Partnets provide. Here, Five Stdras not contracted with Design
Partners to provide recruitment or headhunsagrices, whereby Design Partners would receive
some finder’s fee for its efforts tocate and provide qualified contasts. Rather, Design Partners
earns its income by employing thensultants themselves, placing thesth clients, and charging
clients a price per consultant that exceedatwimust in turn pay the consultar8ee Consultants
& Designers 720 F.2d at 1555. For Five Star to imnagelly hire away the consultants Design
Partners places with it, cuttiogit the middle man, would “subvertfje contract’s purpose without
violating its express terms,’JPMorgan Chase2009 WL 321222, at *7, and deprive Design
Partners of the fruits of the coatt. The Court further finds asratter of law that such a covenant
would not conflict withthe other terms of the Consulting Agreenm@nt.

The Court rejects Five Star's argument ttia¢ presence of a merger clause in the

Consulting Agreement prevents the Court framferring any obligationsnot stated in the

22 Five Star argues that the presence mbm@-solicitation provisiomunning one way from
Five Star to Design Partners in the Consultinge&gnent raises an inference that a non-solicitation
provision running in the otherrmiction was intentionally excluddrom the contract. The Court
notes first that this provision appears, nati@ Consulting Agreement or Engagement Addendum
drafted and presented by Gogineni to FivarSbut in the accompanying Exhibit B to the
Consulting Agreement, which appears to beaadsard intellectual property agreement supplied
by Five Star. $eeMarshall Decl. Ex. G at ECF 9.) TH@ourt further noteshat the doctrine
of expressio uniysthe express mention of one thing exids all others, is not absolut&ee
Thomas v. Price631 F. Supp. 114, 122 (S.D.N.Y. 1996)fsng to apply maxim because it
“should not be applied to defeat contractual nhtthat is otherwise manifest”). Under the
circumstances presented here, the Court findg¢laaling the proposed ptied covenant of good
faith and fair dealing into the Consulting Agreemeatld not be inconsistent with its other terms.
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Agreement. As a general rule, “if a contract rexciteat all of the parties’ agreements are merged
in the written document, parol evidence is not asihie to vary, or permit escape from the terms
of the integrated contract.Mfrs. Hanover Trust Co. v. YanakasF.3d 310, 315 (2d Cir. 1993).
However, as long as the implied term is consisteith other terms in the contract, “a merger
clause does not prevent a dofstom inferring a covenant of good faith and fair dealin@NS
Bank, N.V. v. CitibankN.A., 7 A.D.3d 352, 354-55 (N.Y. App. Div. 2004).

The Court also rejects Five Star’s arguntbat Design Partners may not pursue an implied
covenant claim concurrently with a claim for brea€tan express contraptovision arising from
the same facts, referring to the Design PartiBA breach claim. Five Star misapprehends the
law. A claim for breach of the implied coveridas only duplicative if the conduct allegedly
violating the implied covenant is also the predicate for an express lmkethsame underlying
contract this is because the “covenant of good faith and fair dealing is not [considered] distinct
from the underlying contract.”Alter v. Bogoricin No. 97-cv-0662, 1997 WL 691332, at *7
(S.D.N.Y. Nov. 6, 2007)see also J.P. Morgan Chgsg009 WL 321222, at *5 & n.2. Here,
because Design Partners’ breach of an impliedranveclaim with respedbd Stailey is based on
the Consulting Agreement, it is nduplicative of its beach of contract claim with respect to
Wyllie, which is based on the MSA.

Thus, the Court is allowing Design Partnerptoceed on an implied covenant theory as
to Wyllie and will allow this claim to go to theryto determine whether Five Star acted in bad
faith. See Tractebel87 F.3d at 98 (“[W]hether particulaonduct violates or is consistent with
the duty of good faith and fair ding necessarily depends upon thets of the particular case,
and is ordinarily a question of fact to be detiewd by the jury or othdinder of fact.”) (quoting

23 Williston on Contracts § 63:22 (4th ed. 2006)).
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CONCLUSION

For all of the foregoing reasons, Design Rars’ summary judgment motion is denied,

and Five Star’'s summary judgment motion is granteéd @ount 3 and denied all other respects.

In addition, Five Star ibereby directed to show cause witBih days of the date of this opinion

as to why summary judgment should not be granted to Design Partners on Count 5 for breach of
the Training Contract in the sum of $8,00fdeon Count 6 for breach of the non-solicitation
provision of the MSA as to WyllieSeeFed. R. Civ. P. 56(f).

This case will proceed to trial on Counts 1 (breach of contract), 2 (account stated), 4
(intentional interference with contract), DesigntRers’ newly-added claim of breach of implied
covenant and fair dealing as to the Consultingeggent, and Five Star's Counterclaim for breach
of contract. Design Partnerslhalso be permitted to seekiditional damages on Count 5 based

on the depreciated value of its laptops that were lg&ive Start as part of the Training Contract.

SO ORDERED:

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: March 29, 2016
Brooklyn, New York
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