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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CARL GOODLOE
Plaintiff,
: ORDER
-against : 12CV 3018 KAM) (VMS)
CITY OF NEW YORK,UNDERCOVER
POLICE OFFICER #2570, DETECTIVE
COOKE, DETECTIVEDAUGE, SERGEANT
RAMIREZ, POLICE OFFICER FRANK :
CHIODI, AND JOHN DOE POLICE OFFICER:
1-5 of the NEW YORK CITY POLICE
DEPARTMENT,

Defendans.

Scanlon, Vera M., United States Magistrate Judge:

In this civil rights actiorbrought pursuant to 42 U.S.C. 88 1981, 1983 and Fahntiff
Carl Goodlog“Plaintiff”) alleges in hisAmended ComplainthatDefendant<City of New York
Undercover Police Officer #2570, Detective CodRetective Dauge, Sergeant Ramirez, Police
Officer Frank Chiodi, and John Doe Police Officers 1-Blefv York City Police Department
(“NYPD” and, collectvely, “Defendants”) violated hisonstitutional rights by subjecting him to

a malicious prosecution which caused Plairatifiss of liberty and propertyDocket No. 18.

Before the Court is Plaintiff's motion to compel Defendants to prodemads relang to a
confidential informant’s (“CI”) provision of information to law enforcement whiaccording to
Defendants, provided probable cafmePaintiff’'s prosecution for drug conspiracy charges.

Docket No. 32-35. Defendants oppose. Docket No. 3&ldla notion heaing. Docket No.

39.
| denyin part andgrant in part Plaintiff's motion to compel.Within ten days of the

entryof this Order, Defendants must produce to Plaintiff the following médion:the amount
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of monetary compensation the ClI received for the information provided to policen(laate
have already disobed toPlaintiff that the CI received monetary compensatiamgetherthe ClI
was a registered ctidential informantand when the CI had last provided useful information to
law enforcement prior to providing information about Plaintiff. Defendants need not pithéuce
balance of the requested iGformationas expained below.
|. Background
a. Factual Background

The following facts ar@rimarily drawn from Plaintiff's counsel Harold Baker’s affidavit
in support of this motion to compel and supporeéxgibits Docket No. 33.When necessary
for completeness, | have cited to Defendants’ counsel Erica M. Haber’s afaddwexhibits
submitted in opposition to the motiamdfrom Plaintiffs Amended ComplaintDocket Ne.
18, 35.

i. Plaintiff's 2005 Civil Rights Lawsuit

On September 2, 2005, Defendant UC 2570 was the ghost undercover agent (an
undercover agent is responsible for providing security for the primary undercoverchgery a
controlled narcotics buy wherein Plaintiff and others allegedlysmidine tadhe primary
undercover agent. Docket No. 88. Plaintiff was arrested by officers who were members of
the Brooklyn North Narcotics District (“BNND”), but the chargagainst himwere later
dismissed.|d.

Later in2005,Plaintiff filed acivil rights lawsuit relating to the axdent andeached a
settlement with the City of New YorKd. § 11. On January 6, 2006, the City of New York
issued a check paying the settlement amoltht Although Plaintiff’'s 2005 civil rights lawsuit

did not name any of Defendants in this action, it did name John Doe Defendants who, had the



lawsuit not settled, may have been identified as one or more Defendants inidnisfact
example, Defendant UC 257@. Plaintiff alleges that as a resulttbke foregoingPlaintiff was
known to Defendant UC 2570 prior to the incident that is the subject of the instant &attifhn.
31.

Although Defendant Cooke was not present for Plaintiff’'s September 2005 arrest,
according to Defendant Cooke, a sergeant asked him to complete some papertiogkoela
Plaintiff’'s September 2005 arrest for processing and trackohdf 28, 31. Thuslaintiff was
known to Defendant Cooke prior to the subject aasstell.

ii. Operation Lightning Strikes Twice And Defendant UC 2570’s Buy
Reports

In or around October 2005, police began an eighteanth investigation called
Operation Lightning Strikes Twicdd. § 12. Over the course @perationLightning Strikes
Twice, policeofficersmadecontrolled narcotics buys from the Cypress Hills Housing complex
andsurrounding areas Queens|d. T 12.

Defendant UC 2570 worked as an undercover agent in connectiosewétal ontrolled
buys over the course of Operation Lightning Strikes Twidef 13. As a result, Defendant UC
2570 would see the faces of individuals from whom he purchased narddtif§.1314. For
each controlled buy, Defendant UC 2570 would fill out a buy report containing information
pertaining to the buyld. 11 1314. Among the recorded information was a John Doe (“JD”)
nicknamefor the buyer, whose physical description Defendant UC 2570 would rgoard
memoryon the buy report sometime after the bug. § 14.

According to Plaintiff, the NYPD gave Defendant UC 2570 an incentive to conduct and
report as many undercovieuys as possible, as the NYPD had a policy of promoting undercover

investigators based on the volume of buys and arresthétiegd makén connection with



Operation Lightning Strikes Twicdd. 1 4, 11, 25.
iii. DefendantUC 2570’s January 25, 2006 8y Report

On January 25, 2006, Defend&i€ 2570 purchased narcotics at 305 Fountain Avenue,
Brooklyn, NY 11208rom a persomefendant UC 2570atled “JD Hood’ so namedecause
the person was wearing a hood at the time of the transadtiofil5 Apartment 7A belonged
to another individual named “JD Brown Jacket;Larry Bozemamvho was a frequent target of
Operation Lightning Strikes Twicdd.

According to Defendant UC 2570, on January 25, 2006 dt®1r. Bozeman outside
Apartment 7A, where they had a brief drug-related conversation beforsngnier  16. Once
inside,Mr. Bozeman introduced Defendant UC 2570 to JD Hood, who was sitting on the living
room couch and who sold Defendant UC 2570 crack cocaine in exchange for ritbney.
According to Defendant UC 2570, the transaction took between ten and fifteen midufe&rs.
Defendant UC 2570’s buy was completed with the assistance of a backup teamutatinc
someindividual police officerswho hadplayed some role in Plaintiff's September 2, 2@68%st,
all of whom Detective Cooke knew as friends or colleagles i 21, 27

The physical description that Defendant UC 2570 wrote down for JD iddbd related
buy reportwas that he was a blaokale, 2625 years old, approximately five-foot-eight to five-
foot-eleven, approximately 190 pounds. { 18. OnJanuary 25, 200&nd despite the fact that
he had been a part of Plaintiff’'s September 2, 2005 arrest, Defendant UC 2570 did noteecogni
JD HoodasPlaintiff. Defendant Cooke, who was a member of the January 25, 2006 field team
backing up Defendant UC 2570 did not recognize JD Hood as Plaintiff, eith4jf] 2628.

Defendants did not arrest JD Homad January 25, 2006ecause the cordlled buy was

part ofthe ongoing Operatiohightning Strikes Twice Id.



iv. Defendant UC 2570’s November 30, 20@ncounter With JD Hood,
Defendant Cooke’s Recognition Of JD Hood As Plaintiff And
Defendant UC 2570’s December 5, 200Bhoto Array ldentification Of
Plaintiff As JD Hood

Between January 25, 2006 and November 30, 2006, Plaintiff alleges that Defendant
Cooke didvery little to locate, investigate or identify JD Hooull. § 28. On November 30,
2006, Defendant UC 25%@aswalking with Mr. Bozeman ira courtyardoetween the buildings
of a housing project when they ran into JD Hood andahaicef drugrelated conversation with
him. 1d. 1 23, 31.

At the time of Defendant UC 2570’s and JD Hood'’s encoubiefiendant Cookevas
sittingin the back seat of a police vehicle one block awdyY 28-31. Defendant Cooke
testified that when he saw Defendant UC 2570 and JD Hood together, which Defendant Cooke
claimed was on a street corner, he recognifzéiood as Plaintiff, rememberingaiitiff from
the September 2, 2005 arrest papervtbathe hadcompleted at a sergeant’s requestifrom
other encounters with Plaintiff within the precindtl. § 28. According to Defendant Cooke, h
was able to recognize JD Hood as Plaintiff without the aid of binoculars, despiteheibtpck
away. Id. 11 2831.

Plaintiff argues thaDefendant UC 2570’s and Defendant Cooke’s versions of events are
contradictory and that Defendant Cooke’s version of events is not credible dughysioal
circumstances under which he claims to have recogmhilzedtiff asJD Hood.

After Detective Cooke’s claimeldovember 30, 2006 identification of JD Hood as
Plaintiff, on December 5, 2006, Defendant Cooke placed Plaintiff’'s photograph—which had
been takein connection wth the 2005 arrest for which he brought a civil rights action and

which Plaintiffcontends shouldave been destroyed after the 2005 charges against him were

dismissed—into a photo arrayand placed it before Defenddn€ 2570. 1d. { 33. According to



Plaintiff's Amended Complaint, Defendant UC 2570 identified Plaintiff as JD Hood, the person

from whom Defendant UC 2570 had purchased drugs on January 25, 2006. Docket No. 18 1 33.

v. Defendant Cooke’s February 25, 2007 Detention Rlaintiff And The
Related DD5 Report

On February 25, 2007, Defendant Cooke was driving with other officers when he saw
Plaintiff and stopped him._Docket No. 88 3638. In the DD5for the stop Defendant Cooke
stated thahestopped JD Bear (not JD Hoody. 1 36. Defendant Cooke also wrote that the
individual identified himselfo officersas Abdul Evans and that, when Defendant Cooke ran
Abdul Evans’s information in a NYPD database, he saw that Abdul Evans’s NYSID nuieber w
the same as Plaintiff's NYSIDId. Plaintiff denies telling Defendant Cooke that his name was
Abdul Evans and, according to Plaintiff, Defendant Cooke’s diaithis regard iperplexing
because later version dPlaintiff's RAP sheetloes not show Plaintiff to have an Abdul Evans
dias. Id. 1 37. Plaintiff also notes that Defendant Cooke’s DD5 describes Plaintifinadifty
poundsheavierthan JD Hood as described by Defendant UC 2570 in his January 25, 2006 buy
report over one year earlied. T 39.

vi. Plaintiff's April 25, 2007 Arrest And Prosecution For The Alleged
January 25, 2006 Narcotics Sal®n The Basis Of Defendant UC
2570’s And Defendant Cooke’s Statements, And For Drug Conspiracy
On The Basis Of The IC’s Statements

On the basis of Defendant UC 2570’s and Defendant Cooke’s statements regarding
Plaintiff being the JD Hood whisadsold narcotics during the January 25, 2006 controlled buy,
on April 25, 2007, Plaintiff was stopped by the police as he was drivindyeanas arrestedd.

1 40. For the January 25, 2006 incident, Plaintiff was charged with a single cQuimhivial

Sale of a Controlled Substance in the Third Degtdef 42. In addition, Rintiff was charged

with Conspiracy in the First Degréer narcotics distributioispanning October 2005 through



April 2007. Id. T 43. [Efendants clainthat PlaintiffsJanuary 25, 2006 drug sale connected
him to the conspiracy and that a confidential informafarmed them that Plaintithad
committedadditional acts that connected him to the conspiracy as well. Docket No. 35, Exh. N.
Plaintiff was incarerated for approximately eleven months before posting bail. Docket Mo. 33
44,

The case against Plaintiff continued in criminal co@nh April 10, 2012, ADA Rios
successfullymoved to dismiss the Conspiracy in the First Deglegge against Plaiffti
because, according to ADA Rios, the Cl had suffered a cognitive impairmentitivalitwhe
Cl, the People could not prove Plaintiff's guilt on the conspiracy charge beyornsbaabke
doubt. Id. 1 47.

On May 9, 2012the date that trial was set to beghDA Rios moved to dismiss the
single count of Criminal Sale of a Controlled Substance in the Third Dagneell. Id. § 49.

b. Procedural History

On June 15, 2012, Plaintiff brought this civil rights action against Defendants arising
from his April 25, 2007 arrest and the ensuing prosecution. Docket No. 1. On June 3, 2013,
Plaintiff filed his amended complaint, which stands as the operative pleading. Docket No. 18.

Plaintiff filed this motion to compel Defedants to produce Qklateddiscovery which

Defendants opposed. Docket Nos. 32, 35-36. In supptrenfrespective positions, the Parties

filed memoranda of law, affidawtand supporting exhibitfocket N&. 33-36. | heard oral

argumentelating to the motion. Docket No. .39 asked Defendants to make_an in camera
submission explaining in greater detail the CI's “cognitive impairment,” whidbridants

submitted!

1In assessing Plaintiff'eotion tocompel, | have relied upon the content of thisamera

7



c. The Cl Information Sought By Plaintiff

In sum andsubstance, Plaintif motion argues that, in order to prove his case, he needs
and is entitled to CI informatignvhich he describes ag) the substance of any statements the
Cl provided to law enforcemerd,g, the nature and quality of Plaintiff'slegionship with the
Cl, the specific evidence provided by the CI to law enforcement, whether thew Faintiff's
name or a purported alias, etc.; (2) the dates on which the CI provided any inforrbation a
Plaintiff and how the CI came to provide such information; (3) whether the Cl wastody
facing charges when he or she provided information about Plaintiff; (4) whatanpoetegal
consideration the Cl received as a result of providing information to law enforcehaeryt (5)
grand jury minutes of the Cl asethrelate to Plaintiff; (6) lavenforcement documents
memorializing the CI's statements about Plaintiff and the CI's basis for knosyl€dgall other
Rosariomaterial regarding the ClI relating to Plaintiff; (8) information relatingder and when
the Cl became “cognitively impaired,” and the nature of the impairment; (9) eviten Cl was
a registered confideial informantand, if so, which officer registered the CI; and (10) when the
Cl had last provided useful information to law enforcement prior to providing information about
Plaintiff. Docket No. 32

Defendants have submitted an affidavit from Assistant District Attorney Navaaes
(“ADA Linares”), who has worked approximately nineteen years for the Kings County District

Attorney’s Office, at times on narcotics investigations involving confidential informdddgket

submission when relevant. During oral argument, Defendants and Plaintiff bethte&t they
had no objection to my use of tlrecamerasubmission in deciding the motion to compel even
though Plaintiff has not had the opportunity to see it due to Defendant’s astetidns
protected by the las@nforcement privilege. Docket No. 3971:20-73:3.

8



No. 35, Exh. N. In that affidavit, ADA Linares statlattit is her opinion thaall of the CI
information sought by Plaintiff should be maintained confidential due to the riskghat it
disclosure would reveal the CI's identity, which in turn would jeopardize the Césysaid also
have a chilling effect on the willingness of others to senaagdential informantslid.

In the event the Court is not inclined to order Defendants’ production Gfithe
information without restriction, Plaintiff requests in the alternative that the Coduct an in
cameraeview of all of the requested materials and testimony, and to thereaftatisclosure

of the materials and testimony either to Plaintiff and his attorney or to Plaintifftaejtaloné

2 Neither side briefed what the consequences of the nonproduction of the CI information would
be on summary judgment or at trial. As it is Plaintiff's burden to show Defendarksifla
probable cause for the initiation or continuation of the prosecution, Defendants’ invocatien of t
law-enforcement privilegenay undermine Plaintifé attempto show that Defendants lacked
probable cause to initiate or continue the drug conspiracy prosecution againStelei§avino v.

City of N.Y., 331 F.3d 63, 72 (2d Cir. 2003).nAnalogous dilemma arisesaartextsin which

a party invokes privilege yet intends to make the privileged information pédm oiefense. For
examplejn Laxalt v. McClatchy 116 F.R.D. 438, 452 (D. Nev. 198 Hetcourt held that the
defendants were within their rights to invoke the reporter’s privilege in resppmasgefamation
claim, but cautionedhat

[t]his is not to say, however, that all is bitter for the plaintiff. For if
the defendants are allowed to invoke the . . . reporter’s privilege
regarding their confidential sources, they must do so absolutely. . .

. [1]f [the reporter] is questioned at trial regarding the sources for

his articles, he may not respond that the information came from a
‘reliable or confidential source.” Instead, if [the reporter] chooses

to rely on the privilege at trial, he must do so absolutely. His
response to such a question would therefore have to be that he
relies on his privilege as a reporter under [state] law, and that he
refuses to answer the question on that basis. If the defendants were
allowed to base their defense in this case, as they have done, on the
reliability of their sources, and yet still be allowed to refuse to
disclose what those sources are, the jury would be left without the
crucial information it requires to make its decisiorhe

defendants could then give whatever information was favorable to
their position, and refuse to disclose any detrimental facts. This
result would be unjust, as it would allow the defendants to have

their cake and eat it, too. Therefore, if the ddénts choose to

9



Docket No. 32
ll. Legal Analysis
a. The CI Information Is Relevant To Plaintiff’'s Malicious Prosecution Claim
Defendants argue that the information sought by Plaintiff is not relevant to g
prosecution claim, Docket No. 36. | disagree.
“The party seeking discovery must makgremafacie showing that the discovery sought

is more than merely a fighg expedition.”_Annunziato v. Collecto, Inc., 296 F.R.D. 112, 120

rely upon the privilege at trial, they may do so, but they must do so
absolutely[.]

Id. at 45253 (citations omitted)seeMazzella v. Phila. Newspapers, Ind79 F. Supp. 523, 529
n.3 (E.D.N.Y. 1979) (holding that an order permitting the defendants to invoke the reporter’s
privilege but adding that “[w]hile this decision imposes upon [the] plaintiffs ansainificant
burden of making out primafacie case of libel independent of evidence obtained through the
mouths of [the] defendants’ confidential sources, discovery of these sources dariifthe]
defendants choose to call them should adequately protect [the] plaintiffsstntehaving a full
opportunity to test the merits of the defense case . . . [and t]his opportulnitytation of [the]
defendants’ proof upon their . . . assertion of privilege is a reasonable accommoddtén of t
competing interests”).

Here,it maybethat the trial judge determines that it wouldupéair for Defendants torelease]]
information, otherwise privileged, that is favorabldtteeir] position in the lawsuit while
withholding [from Plaintiff] privileged nformation that is adverse [pefendants’] position
(using the privilege and ‘a sword and a shietit’ when it asserts a position that implicitly puts
into issue the substance of privileged information, absent which the claim oiloassaninot
properly be assessed.” Obeid v. La Madk. 14 Civ. 6498 (LTS) (MHD), 2015 WL 5581577,
at *10 (S.D.N.Y. Sept. 16, 2015) (quotations & citations omittee@Chevron Corp. v.
Donziger, No. 11 Civ. 0691 (LAK) (JCF), 2013 WL 4045326, at *4 (S.D.N.Y. Aug. 9, 2013)
(noting that the “sword-shield doctrine . . . prohibits a litigant from using the work product
doctrine as a sword and a shield by selectively using privileged documents to pmrekat
then invoking privilege to prevent an opponent from challenging the assertion”) (quo&ations
citations omitted).This and similar summary judgment or trial issases not resolved herein but
rather are reserved for future motion pract@éhe extent the Parties wish to raise them.

3 Plaintiff’'s motion also seeks an order compelling Defendants to produce the photograph of
Plaintiff that they included in the December 5, 2006 photo array from which the U@igdent
Plaintiff as JD Hood. Docket No. 32. Defendants produced the photogréqairmesponse and
this aspect of Plaiiff's motion is moot. Docket No. 397 4, Exh. C.

10



(E.D.N.Y. 2013) seeSurles v. Air France, 210 F. Supp. 2d 501, 503 (S.D.N.Y. 20@2xties

may obtain discovery regarding any nonprivileged matter that is relevamy fragty’s claimor
defense[.]” Fed. R. Civ. P. 26(b)(1)Relevant information need not be admissible at theifrial
the discovery appears reasonably calculated to lead to the discovery of adreigdiatee.” Id.
Relevance “has been construed broadly to encompgasatter that bears on, or that reasonably
could lead to other matter that could bear on, any issue that is or may be in the case.”

Oppenheimer Fund, Inc. v. Sandet87 U.S. 340, 351 (1978). According to the Court of

Appeals, “[t]his obviously broad rule is liberally construed.” Daval Stegd$rv. M/V

Fakredine, 951 F.2d 1357, 1367 (2d Cir. 198&gCondit v. Dunne, 225 F.R.D. 100, 105
(S.D.N.Y. 2004) (“Although not unlimited, relevance, for purposes of discovery, is an extremel
broad concept.”).

The requested CI information in this action corresponds primariatatiff's malicious
prosecution claim relatgto the drugsonspiracy chargeln order to make a claim for malicious
prosecutiona plaintiff must show: (1) the initiation or continuation of a criminal proceeding
against him; (2) termination of the proceeding in his favor; (3) lack of probablefoause
commencing the proceeding; and (4) actual malice as a motivatitrefdefendant’actions.

SeeKinzer v. Jackson, 316 F.3d 139, 143 (Ad 2003) (citations omittedseealsoDroz v.

McCadden580 F.3d 106, 109 (2d Cir. 2009); Powell v. Murphy, 972 F. Supp. 2d 335, 342
(E.D.N.Y. 2013). An “indictment by a grand jury creates a presumption of probable lcalise t
may only be rebutted by evidence that the indictment was procured by fraudy,gagur

suppression of evidence or other police conduct undertaken faibatl Savino v. City of

N.Y., 331 F.3d 63, 72 (2d Cir. 2003). The existence of probable cause is a corefdesedo a

malicious prosecution claimd. “Even where [the] plaintiff alleges . . . that the malicious

11



prosecution is based on fabricated evidence, the existence of probable cause indeptralent of

fabricated evidence is a defense to that clairigyos v. City of N.Y., 999 F. Supp. 2d 375, 390

(E.D.N.Y. 2013).

Here, Defendants argue thptrsuant tédoyos even if a fact finder determines that
Plaintiff was not involved directly in a drug sallee record demonstrates that law enforcement
nonethedsshadprobable caus® believe that Plaintiff was involved in the drug conspifacy
because thirtgix other individuals were charged with Plaintiff for drug conspiracy agda
their acts are attributabte Plaintiff for the purposes of pbable causeDocket No. 36.
Defendants’ argument is incompletasofar as Defendants claim that it is Plaintiffisect
involvement in a drug buthat “raises a strong inference of an illicit agreemerdgreement
being another element of drug conspya-Deferdants do not explain how otheefendants’
acts in which Plaintiff took no part could be attributed torRiffias a ceconspirator if a fact
finder determines that Plaintdgfdirect involvement in a drug sale can no longer be the basis for
probadle cause.

Plaintiff's theory is that th€l information is relevant becaugevill help him prove that
the conspiracy charges were “orchestrated by [D]efendginBocket No. 34.For example,
according to Rintiff, Defendant Cooke falsely testifi@¢hen he stated that, on November 30,
2006, he recognized JD Hood as Plaintiff. Docket Nd[1B3834. Plaintiff argues that
Defendant Cooke’s claimed identification would have been impossible becausejragthe t

Defendant Cookevasby his own admission without binoculars and sitting in the back seat of a

*The elements of criminal conspiracy in New York are “an agreement to commiteaasraran
overt act towards carrying out that agreememeople v. Nicholas, 118 A.D.3d 1183, 1184

(N.Y.A.D. 3d Dep’t 2014)seePeople v. Caban, 5 N.Y.3d 143, 149 (2005) (“A conspiracy

consists of an agreement to commit an underlying substantive crime . . . , couplad osert

act committed by one of the conspirators in furtherance of the conspiracy.”).

12




police vehicle one block awayd. In addition, Plaintiff points out that Defendant Cooke and
Defendant UC 2570 gave inconsistent testimony about where Defendant UC 2570’s conversat
with JD Hood took placeld. Finally, Plaintiff argues thddefendant UC 2570'Becember 6,
2006identification of Plaintiff aghe perpetrator of théanuary 25, 2006 drug buy is dubious
becausdlaintiff weighs approximately fifty pounds more than JD Hood as described in
Defendant UC 2570’s January 25, 2006 buy report. Docket N 3235.

GivenPlaintiff's argument thathe record contains evidenfrem whicha reasonable
jury might find that Defendants in this case fabricated evidence, the CI infonsatelevant to
his claim becauset is only by comparing thactualCl information against what Defendants
claimthe ClI said that Plaintiffan learn whether Defendamsentionallymisrepresented the CI
information in order to falsely arrest and maliciously prosecution Plaintiffrfores in which he
was not involved.Plaintiff also argues that the CI information will show that Defendants either
directly told the CI to make particultalsestaements or coerced him to do so through othe
means.

In light of the foregoing, I find the CI information relevant to Plaintiff'sliciaus
prosecutionclaim relating to the conspiracy charge

b. Legal Standards Relating To The LawEnforcement Privilege

I. The Party Asserting The LawEnforcement Privilege Bears The
Burden Of Showing That It Applies To The Contested Documents

The lawenforcement privilegéor the informer’s privilegepermits the government “to
withhold from disclosure the identity of persons who furnish information of violations oblaw t

officers charges with enforcement of that laviRbviaro v. U.S., 353 U.S. 53, 59 (1957Mhe

Second Circuit hastated that the las@nforcement privilege purposds

[tJo prevent disclosuref law-enforcement techniques and
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procedures, to preserve the confidentiality of sesyto protect
witness and lavenforcement personnel, to safeguard the privacy
of individuals involved in an investigation, and otherwise to
prevent interference with an investigatio

In re City of NY., 607 F.3d 923, 941 (2d Cir. 2010).

In In re City of New York, 607 F.3d 923, 940 (2d Cir. 2010), the Second Circuit

considered the scope of the qualiflad-enforcement privilegéor the first time in “over twenty
years”and stated that@ourt’s initial inquiryin this areas to “determine if the lavenforcement
privilege applies to the documents at issudd. at 944. {T]he party asserting the law
enforcement privilege bears the burden of showing that the privilege applies touhgedtxin

guestion.” Id.; seeMacNamara v. City of N.Y.249 F.R.D. 70, 78-79 (S.D.N.Y. 2008) (“In

order to assert a claim of privilege against disclosure of police materiapdaimff raising
federal civil rights claims . . . , thadficers or the police department must do more than alert the
court to the [relevant privilege] or the generalized policies which support it. Tice palst
make a substantial threshold showing[] that there are specific harmstdikadgrue from
disclosure of specific materials . . . .”). “If such a showing is not made, the questisnlseck
in favor of direct disclosure.”_King v. Conde, 121 F.R.D. 180, 190 (E.D.N.Y. 1988).
ii. The Law-Enforcement Privilege Is A Qualified Privilege And A Party
Seeking Disclosure My Rebut The Strong Presumption Against
Disclosure By Showing A Compelling Need Fofhe Information
Which Outweighs The Public’s Interest In Nondisclosure
Once the proponent of the laamforcement privilege has established its applicability to
the documents that are the subject of a discovery dispute, the matter is notrinesettkl.
That is because the lagnforcement privilege is a qualified privgje. SeeRoviaro, 353 U.S. at

60. A party seeking disclosure may still, upon a proper showing, rebut a presumptionh agains

lifting the privilege, although it should be said that the presumption against liftipgitilege is

14



“pretty strong.” In re Cityof N.Y., 607 F.3dat 945 (quotations & citations omitted).

The first step of any party’s effort to rebut the strong presumption agétingtthe
privilege is to show that that party has a compelling need for the information. henpat
show

(1) that [the litigant’s] suit is noefrivolous and brought in good

faith, (2) that the information sought is not available through other
discovery or from other sources, and (3) that the information
sought is important to the [litigant’s] case. Widspect to the
importance of the information sought, [the Second Circuit held]
that a “compelling need” is required.

Id. (quotations & citations omittedyVhite v. City of N.Y., No. 09 Civ. 9901 (BSJ) (THK), 2010

WL 2899665, at *1 (S.D.N.Y. July 23, 201@jtations omitted)adopted by No. 09 Civ. 9901

(BSJ) (THK),Docket No. 26seeHolmes v. FischemNo. 09 Civ. 929S (LGF), 2013 WL

1309157, at *5 (W.D.N.Y. Mar. 28, 2013Jarbajal v. Vill. of HempsteadNo. 02 Civ. 4270

(ADS) (ETB), 2003 WL 23138447, at *5 (E.D.N.Y. Dec. 22, 2003)isclosure is most
appropriate when the informant is a key witness or participant or when the infasnraegral

to the case.”Ayala v. City of N.Y., No. 04 Civ. 1102 (DC), 2004 WL 2914085, at *1 (S.D.N.Y.

Dec. 16, 2004fciting U.S. v. Saa, 859 F.2d 1067, 1073 (2d Cir. 1988)). “It is not enough that
identification might be of some assistance, and disclosure should not be allowed sipgsinit
a fishing expedition or to gratify the moving party’s curiosity or vengedrnéhite, 2010 WL
2800665, at *3-4.

In the event that the party seeking disclosure convinces a court that he or disted s
the three aforementioned factors, the second step to rebutting the privilegesrdguoeurt to
balance “[t]he pubti interest in nondisclosure . . . against the need of a particular litigant for

access to the privileged informationisi re City of N.Y, 607 F.3d at 945. “In other words,

demonstrating a ‘compelling need’ does not automatically entitle a litiganitleged

15



information. Rather, disclosure is required only if that compelling need outwigpsiiblic
interest in nondisclosure.ld.; seeRoviaro, 353 U.S. at 6Btating that [tjhe scope of the
privilege is limited by its underlying purpdsand offering as an examples of this principle a
situation in which “the disclosure of the contents of a communication will not tend t¢ tlevea
identity of an informer” or a situation in which “the idewgtdf the informer haglready] been
disclosed to those who would have cause to resent the commurijcation

c. Defendants Have Shown ThatThe Law-Enforcement Privilege Applies To
Certain Categories Of Requested CI Information, But Not To Others

Defendants argue that the lmmforcement privilege applies to thei@fiormation in this
casebecause disclosure of the information would reveal the CI's identity. Docket NatiBg
Roviaro, 353 U.S. at 53). According to Defendants, disclabi@gequested Ghformation
would reveal the CI's identity and activitiegouldendanger the Chnd wouldhave a chilling
effect on the willingness of others to work as confidential informants. Docket Noitiag In
re City of N.Y, 607 F.3d at 944).

Plaintiff counters that Defendants fail to makiheshold showing that the law-
enforcement privilege applies amy ofthe CI information because, according to Plaintiff,
Defendants merely speculate that Cl information’s release would unddhaiGd’s
confidentialityand endanger his or her life. _Docket No. 34.

Defendants havmet the required threshold showing with respect to how the CI
information’s disclosure would endanger thewith respect teome, but not alategories of
the requeste@l information. ADA Linares, who has worked on narcotics investigations
involving the use of confidential informants over the course of her approximatelgenngtars
working for the NYPD, stated in an affidavit that it has been her experience tlidlosure of

the type of requested confidential informant information such that it may come to the attntio
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those who have been prosecuted as a result of the confidential infornsardtareceo the

police or others who may be prosecuted in the future would create an incentive for somre to ha
or to retaliate against the confidential informariocket No. 35, Exh. N. In addition to the
disclosure of the requested confidential informant information jeopardizingfetg shthe

subject confidential informant, ADA Linares also explained that the discleswule have a

chilling effect on the willingness of others to act as confidential inform@usket No. 35, Exh.

N. As to theCl, Defendants’ submission shows that for eighteen months from October 2005 to
April 2007, law enforcement conducted Operation Lightning Strikes Tiwitdee Cypress Hills

Housing complex and surrounding areas in Queens. Docket No. 33, 1 12; Docket No. 35, Exhs.

H, N. During that extended investigation, police made use of variousaawaefficers and
confidential informants. _1dTheCl in this action provided information to police about Plaintiff
as well asabout other individualsld. As a result of Operation Lightning Strike Twice, law
enforcement obtained an indictment chargdt@ntiff with drug conspiracy along with thirsix
other defendantsld.

In light of the foregoing, Defendants have shown that most of the requested CI
information would compromise the CI's safety and the continuing availabiltgrdidentiat
informantbasednvestigations, botlf which aremportant public interesthatthe law

enforcement privilege is meant to proteSeeln re City of N.Y., 607 F.3d at 941. | find that the

law-enforcement privilege applies to the figsubstance of any Cl statemenggcondthe dates
of any CI statementsdhird (whether or not the Cl was in custody facing charges at the time he

or she provided information about Plaintiffifth (grand jury minutes of the Cl$ixth (law-

5| note that the CI's cognitive impairment, as shown to me by Defendants iexiparte
submission, renders him or her ill-equipped to adequately comprehend or deal withdleis da
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enforcement records memorializing the CI's statememtd)seventall Cl Rosariomaterials)

categories of Cl information because their revelation would tend to reveal shideDikity,
leaving him or her vulnerable to reprisal from individuals who were investigatidtad,
prosecuted or convietl as a result of the CI's work.

Next, | find that the lawenforcement privilegpartially appliesto the fourth category of
Cl information dealing with the CI's compensatiout only insofar as it asks for details about
thenature of thdegal consideration the Cl received from law enforcemBxuiring oral
argument, Plaintiff’'s counsel told the Court that Defendants disclosed ttifPthat the ClI
“receive[d] monetary compensation and also consideration in a criminal maecket No. 39
at 3:20-25. Details about the CI's receipt of legal consideration by its naha®to reveal
identifying information about th€l because itnay allow someone to deduce the nature of the
criminal matter in which the Cl was involvedhich in turn may permit recognition of his or her
identity.

Finally, | find that the lawnenforcement privilege applies to teght category of Cli
information which asks how the Cl became “cognitively impaired.” Defendants have submitted
information about the CI's “cognitevimpairmentfor in cameraeview. Atfer reviewing the
material | find that the nature of this information is such that its relgaskl threaten to expose
the CI's identity. Going forward, | will refer to the first, second, third, fourdls (tpertans to
the details abouhe legal consideration the ClI received in a criminal mafiét), sixth, seventh
and eight categories of the requested CI informatadiectivelyas the “pivileged Cl
information.”

Plaintiff argues thaAdams v. City ofN.Y., 993 F. Supp. 2d 306, 316-17 (E.D.N.Y.

2014), requires that Defendamtsist make a ore specific showing of the laenrforcement

18



privilege’s applicabilityto the pivileged Cl information than what appearsADA Linares’s
affidavit. Docket No. 34. | disagréecausa combination of the underlying facts in this case
and ADA Linares’s affidavit about the privileg€d information’s sensitivityeads meo the
conclusion that disclosure of the privileged CI information would endanger the Cismpkers
sakty® In contrast, the issue Adamswas not so clear on its faoghich demonstrates thtite
amount of explanation a defendant is required to provide in trdeibstantiate a claim of law
enforcement privilege depends on the facts of the das&kdams the Section 198Blaintiff was
a grand juror who sued an undercover officer and others after the officeed that thggrand
juror had threatened him in the jury room, resulting in the juror’s arrest and prose&de
Adams 993 F. Supp. 2d at 311-12. TAdamsCourt denied the defendaniis’limine motion
asking permission for th@efendant undercover officer to testify at toak of public viewvia
closedcircuit television explaining that the defendants’ argument impermissibly rested upon
speculation that the defendant undercover officer’s personal safety and policigatioest
would be compromised if he appeared to testify in open ctaireit 313-14. According to
Adams the defendants failed toffer[] concrete details as to how testifying in a civil trial”

could cause that harm to the defendant undercover offiderThus, inAdams the defendants

¢ Plaintiff also relies oMiller v. Mehltretter 478 F. Supp. 2d 415, 425 (W.D.N.Y. 2007). In
Miller, the court expressed confusion as to whether the law-enforcement privilege coul apply
protect a law enforcement agent from testifying about the nature and datesaftaicts with

the city corporation counsel and other naw-enforcement city employeespncluding that the
government did not meet its burden to show that theslaf@rcement privilege applied because

it did “not explain why disclosure of contacts withifg]officials (and not local law

enforcement) would implicate the law enforcement priviledd.”(emphasis in original).

“Instead, [the government] makes only vague and conclusory statements withapeaific or
particularized fats to support [its] claim that the testimony about contacts with City employees .
.. would be privileged.”ld. (citation omitted). Here, unlike in Millethe CI provided

information to police in connection witbperationLightning Strikes Twice, whicPlairtiff does

not contest was a la@nforcement operation.
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had not made cle&n the Court lay the publictestimonyof an undercover officewho allegedly
threaened a grand juror would endangjeait officer’'s personal safety or compromys®ice
investigations iran unrelated context. In contrast, here, disclosure of ikegedCl
information in the context dhis case, which deals with a natics investigtionresulting in

many successful convictions, Docket No. 35, Exh. G (referring to an indictmentghtngty-

seven individuals with drug conspiracy and subsequent convictistikgly to pose a threat to
the ClI's safetydue to the possibility that a person who wharged or convicted as a result of
the CI's collaboration with this police would seek retribution against tHe CI.

On the other hand, | find that Plaintiflssdlamsargument has merit with respect to
the three remaining categories of regied Cl informatin. First, | find that the lawnforcement
privilege does not apply todhpart of the fourth categosimply asking the amount of monetary
compensatiothatthe ClI received in exchange for the informatibbathe or she provided to

police,particularly when Defendants have already disclosed the fact of theeCéipt of

7| also reject Plaintiff's suggestion thatlamsestablished a paerule that the lawenforcement
privilege may not, as a matter of law, apply to a CI's physical appearBooget No. 34.
Adams"[a]ssum][ed] that a testifying witness’s physical appearance could be chiaexttes the
kind of information that may be subject to the privilege” for the purposes of the st of
analysis._Adam993 F. Supp. 2d at 313. Indeed, of all the requested CI information in this
casethere are few other types ioformation that would reveal thel’s identity morereadily
than his or her physical appearance.

Lastly, | reject Plaintiff's argument that because the Cl is no longer actise~
erforcement activities and providing testimony, the Cl information would not endhrsger
her safety or undermine the ability of law enforcement to conduct future iratestigy Docket
No. 34 seeln re City of N.Y., 607 F.3d at 944-4BtacNamara249 F.R.D. at 79 (stating that
“[a]n investigation need not be ongoing for the law enforcement privilege to pdbt’l
Congress for Puerto Rican Rights v. City of N.Y., 194 F.R.D. 88, 95 (S.D.N.Y. 2000) (observing
that “the ability of a law enforcement agsrto conduct future investigations may be seriously
impaired if certain information is revealedtf, Rosser v. City of Phila., No. 5 Civ. 514 (JH),
2005 WL 2205920, at *2 (E.D.Pa. Sept. 9, 2005) (finding that the disclosuofidential
informant’sfile was not likely to endanger or inconvenience her because she was no longer
found at her last known address and was believed to have moved out of state).
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monetary compensation. Docket No. 39 at 3:20-25. On this record, | do not cahelidat
dollar amount, without more, would tend to expose the CI's idehtfyrthermorefacts
relating to monetargompensation is often entered in evidence in criminal and Section 1983
cases

Second, | find that the law-enforcement privilege does not apply to the ninth gatégor
Cl information asking whether the Cl was a registeredT®is information would not tend to
identify the C|] and ADA Linares does not separately address this question. And again, this is a
fact which is often part of the record in criminal and Section 1983 ¢Ases.

Lastly, I find that the lawenforcenent privilege does not apply to the tenth category of

8 Defendants do not offer arfigcts and related argument specific to this category of ClI
information.

® SeeCooper v. City of New Rochelle, 925 F. Supp. 2d 588, 607 (S.D.N.Y. 2013) (stating that
the defendants were justified in relying on a confidential informant’s tipusedais veracity and
reliability was shown in part by the fact that the government had used one of trerthan ten
times in the past and paid him); U.S. v. Warrick, No. 10 Crim. 352A (HKS), 2012 WL 5499627,
at *1 (W.D.N.Y. Apr. 13, 2012) (restating an officer's argument that he believed aeotdl
informant who he had known for approximately three years to be eebaohuse, among other
things, he or she was not being paid such that there was nothing to gain from providing the
information);U.S. v. Hill, No. 10 Crim. 191A (HKS), 2012 WL 912948, at *9-10 (W.D.N.Y.

Mar. 16, 2012) (denying the criminal defendant’s motio compel the government to tell him
whether an informant was paid because the defendant did not tell the court how he felt the
disclosure of the information would be of even marginal value to the defendant’sl&&se);
Williams, 758 F. Supp. 2d 287, 302-03 (S.D.N.Y. 2010) (denying the defendant’s motion that the
judge’s probable cause finding be reversed because, among other things, thengupfbicidivit

did not include the fact that the confidential informant was a paid informant becangb@wgh

that fact “clearly” should have been in the affidavit, “disclosure that the Cawagd informant
would not undermine the central facts establishing the CI's reliabiligtersed & remanded on
other grounds, 681 F.3d 35 (2d Cir. 2012).

10 SeeAboulissan v. City of N.Y., No. 88 Civ. 420 (CBA), 1991 WL 37067, at *4 (E.D.N.Y.

Mar. 15, 1991) (discussing whether the defendants in a Section 1983 action had shown how the
disclosure of particular material would threaten the identities of registenédedtial
informants);Delgado v. City of N.Y., 86 A.D.3d 502, 508 (N.Y.A.D. 1st Dep’t 2011) (observing
that the plaintiff's expert, a retired sergeant in the police force, &ktHiat police procedure

requires that Cls “may not be utilized before they are properly registecedpproved”).
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Cl information asking when the CI had last provided useful information to law enforcpriant
to providing information about Plaintiff. The question does not ask for a specific date ¢n whic
the Clactually provided information to law enforcement about Plaintiff or a speciicarat
which the CI provided information in other investigations. Instead, this discovery tequpky
asks a geeral question about how recgnthe CI had provided usefudformation to law
enforcement prior to the ClI's reports about Plaintiff. On this rechwel to the absence of any
specific dates and due to the fact that Plaintiff does not seek any speoifigation about the
nature of the prior investigation pursuant to which the CI offered useful informatiomot
conclude that Defendants’ disclosure of this expanse of time tends to reveaktige@lty in
whole or even in partt Docket No. 33] 43 seeWhite, 2010 WL 2899665, at *4ifding that
the defendant had not demonstrated that information about “commonplace drug buys that
occurred more than one year ago, would tend to disclose the identity” of the confidential
informant and ordering the informatigrrelease to the plaintiff)

In light of the foregoing, | find that the law-enforcement privilege apphi¢kd first,
second, third, part of the fourth (but only with regard to details about the legal catisidéne
Cl received in connection withis involvement in a criminal matterfth, sixth and seventh

categories of Cl informatigrbut | find that the lavenforcement privilegeoes not apply to

111t should be noted that when Plaintiff’'s counsel asked ADA Rios during her deposition when
was the last time that the CI had provided reliable information about anothergatieati ADA
Rios responded that she could not remember when, in response to Cl information that was on its
face more sensitive, ADA Rios stated that she could not disclose. Docket No. 35,8113, L
(“I don’t remember. . . . I don’t know if I could find out when.’ADA Riosthen answered
guestions about how she might go about finding the answer to that quégti(@xplaining that
the CI's files were a set of records different from Plaintiff's case files).

Although ADA Rios’s failure to respond to the question by stating that she could not
disclose the information because it would tend to disclose the CI's identitydsspositive on
the question of whether the information is sensitivied that that this specific category of ClI
information is described by Plaintiff in such a way that it would not tend to ideh&f¢I.
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Plaintiff's request for information about how much monetary compensatid®l tieeeivedor

the nformaton provided to law enforcementhether the Cl was a registered Cl and when the
Cl had last provided useful information to law. As a result, Defendants must ptbduce
unprivileged information to Rintiff within ten days of the publation of this Order.

d. Plaintiff Has Demonstrated A Compelling Need For The Privilege@I
Information

Now thatl have determined that the laemforcement privilege applies to certain
categories of the Cl information, the burden shifts to Plaintiff to déiedstrong presumption

against lifting the privilegé In re City of N.Y., 607 F.3d at 945 (quotats & citations

omitted);seeWhite v. City of N.Y., No. 09 Civ. 9901 (BSJ) (THK), 2010 WL 2899665, at *1

(S.D.N.Y. July 23, 2010) (citations omittedgeHolmes v. Fischer, No. 09 Civ. 929S (LGF),

2013 WL 1309157, at *5 (W.D.N.Y. Mar. 28, 2018arbajal 2003 WL 23138447, at *5The
first step of Plaintiff's burden in this regard is to convince the Court that he hagaltom
need for the privileged Cl information. 1 find that Plaintiff has shtvat he has a compelling
need for theprivileged CI nformationvis-a-vis his malicious prosecution claim on the
conspiracy charges

First, Defendants concedge first element of the test for compelling neectlier
purposes of this motion, whichtisat Plaintiff's lawsuit is nosirivolous and brought in good

faith. Docket No. 36In re City of N.Y., 607 F.3d at 949.agree

As to the second element, Defendants argue that the privileged CI information is
available through other discoveryr-particular, Defendants argue that Plafradn find the
privileged CI information by reading ADA Rios’s and Defendant Cooke’s depogdstimony.

Docket No. 361n re City of N.Y., 607 F.3d at 945. | disagree. Plaiistiftigation theory is

that Defendants fabricated evidence relatinghat the CI told law enforcemeabout
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Plaintiff's involvement in the conspiracyr coerced the ClI to fabricaseichevidence As a

result, Plaintiffnas not obtained the privileged CI information through Defendant Cooke or ADA
Rios. Rather, these withesses kaestified about facts such as compensation provided to the Cl,
but they have not testified as to any direct coercion. Docket No. 33, Exhs. B, C. Additionally
accoding to Plaintiff,in his case, law enforcement have proven to be untrustworthy repofter
important information, so he should receive the information in an unfiltered way. Instptitea
privilegedClI informationwould offer something unique, the opportunity for Plaintiff to compare
Defendants’ account of what the CI told law enforcemeninagthe original Cl information.

SeeMoroughan v. Cty. of Suffolk, No. 12 Civ. 512 (JFB) (AKT), 2015 WL 2412365, at *4

(E.D.N.Y. May 20, 2015) (stating that “the information in the [witness] notes[, whash w
recorded contemporaneously with the shootiveg was the subject of the lawsuit,] is not
available from other sources when accounting for the timing of the notes assiled|
investigator’s taking down what he is hearing”). Accordingly, Plaintiff cannatiolie
privileged ClI information thatdnseeks from other sources.

As for the third element, Defendants argue that the privileged CI informatan is
important to Plaintiff's claim because the Cl was not present for the Ja2fka206 drug buy
that connected Plaintiff to the largemapiracy. _Docket No. 36. | find Defendants’ position
without merit ADA Riostestified thatalthough probable cause for the conspiracy charges
rested upon Plaintiff's January 25, 2006 drug gakeC| hadtold law enforcement about other
aspects télaintiff's involvement in the drug conspiracy that supplied probable casell
Docket No. 33, Exh. CThus, if Plaintiffconvincesa factfinder that Defendants fabricated
evidence about his being JD Hood at the January 25, 2006 drug sale (whaghekdo achieve

by arguing about Defendants’ arguably incredible or contradictorgmsents)the credibility
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and veracity of the CI's reports about Plaintiff's other involvement in drug buysies very
important to Plaintiff's ability to meet his biden of proof that Defendants had no probable cause
to initiate or continue the prosecution against Plaintiff for the conspiracyecharg

Defendants cite t&irkland v. City of New York, No. 06 Civ. 0331 (NG) (CLP), 2007

WL 1541367, at *9-11 (E.D.N.Y. May 25, 2007), in support of their position that the ClI
information is not important to Plaintiff's case, but | fikadkland to be inapposite. In Kirkland,

the ourt denied the plaintiff's motion to compel the disclosure of the confidential inforgnant
identity because “[@kn after some preliminary discovery, [the] plaintiff has not sufficiently
alleged facts showing how the identity or testimony of the [confidential infdfnmaght be used

to test probable causeld. at *11. In contrast, here, Plaintiffguesthat if he canconvince a
factfinder thatthe January 25, 2006 drug buy does not provide probable cause foititten

or continuation of theonspiracy charge, he can then use the Cl information as an alternate basis

for testingprobable causeDocket Nos. 33, 34f. Edwards v. Schoenig, No. 05 Civ. 5427 (JS)

(GRB), 2014 WL 4638935, at *3 (E.D.N.Y. Sept. 16, 2014) (stating that the plaintiff's
“conclusory assertion that additional portions of the . . . policy are being hidden to colwer up t
fact that the [d]efendants’ actions did not conform to specific policies is not enowegidey this
highly sensitive information accessible”).

| alsoreject Defendants’ argument that the CI information is not important to Plaintiff's
case because a state criminal court judge reviewed the grand jury minutes relBtangtiff’s
indictment and found the evidence to be sufficient to support the charging doclboekét
No. 36 Insofar aglaintiff's theoryis thatDefendants fabricated evidenaecoerced the CI to
fabricate evidenceahestate criminal court judgereliance upon that allegedly fabricated

evidence cannot have any definitive significance for the presence of proaaséefor the
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conspiracy charges at this timeeSavino, 331 F.3d at 72 (stating that a grand jury’s finding of

probable cause may be rebutted “by evidence that [it] was procured by fraudy,gbg
suppression of evidence or other police conduct undertaken in bad faith”).

In light of the foregoing, I find that Plaintiff has shown a compelling neethér
privileged CI informatiorbecause his case is brought in good faith, the privileged CI information
camot be obtained from other sources, and the privileged Cl information is important to

Plaintiff's claim. Docket No. 361n re City of N.Y, 607 F.3d at 945.

e. Plaintiff's Compelling Need For The Privileged CI Information Does Not
Outweigh The Public’s Interest In Nondisclosure

Having shown that he has a compelling need for the privileged CI information, in order
for Plaintiff to defeat the “strong presumption against lifting the privifege must now show
thathis compelling need for the privileged CI information outweighs the public’estter

nondisclosure._In re City of N.Y., 607 F.3d at 945 (quotations & citations omittey)ts very

nature, this ‘sensible balancing test’ is migittored, nomnechanical, and circumstance

specific.” Floyd v. City of N.Y., 739 F. Supp. 2d 376, 381 (S.D.N.Y. 2010) (ciltnge City of

N.Y., 607 F.3d at 945).

“In balancing the interests favoring and disfavoring disclosure, the sép%fithe
information in question is a significant factethe greater the sensitivity, the greater the
protection, and vice versaFloyd, 739 F. Supp. 2d at 381. There is n@sfion that the
privileged ClI information in this case is highly sensitive. issldsure would compromise the
CI's confidentiality and safetyThis in turn wouldikely have a chilling effect upon the
willingness of other individuals to aid in investigations and prosecutions as confidential

informants going forward. Docket No. 35, Exh.9égln re City of N.Y., 607 F.3d 923, 941 (2d

Cir. 2010); Dorsett v. Cty. of Nassau, 762 F. Supp. 3d 500, 522 (E.D.N.Y. 2011) (“Officials with
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law enforcement responsibiks may be heavily reliant upon the voluntary cooperation of
persons who may want or need confidentiality.”) (citation omitted). As a rdsajpublics
interest in law enforcement maintaining the CI's confidentiality is strong.

Another important faor in balancing interests fevhether a lawsuit involves a matter of
public concern such as civil rights—a factor that will usually support discloskleyd v. City
of N.Y., 739 F. Supp. 2d 376, 381 (S.D.N.Y. 2010). “The public has a profoundly anport
interest ‘in giving force to the federal civil rights law,” and @asonable transparency from faw

enforcement agencies/d. at 382 (citing King v. Conde, 121 F.R.D. 180, 195 (1988)). Thus,

there is no question thBtaintiff’s interest in the privileged CI informationa¢so of great
weight in this case; the privileged Cl information is importarfdaintiff’ sallegation that
Defendants lackegrobable caustr the drug conspiracy charged there is the additional
troubling allegation that Plaiiff was targeted fomalicious prosecutiohy policein retaliation
for Plaintiff's successful civil lawsuit challenging his September 2, 2005taiee, e.g.
Docket No. 33] 11 (stating that the City paid Plaintiff a settlement in that action the sgnth
as the alleged January 25, 2006 drug buy); id. I 21 (stating that five officers wid ks in
Plaintiff's September 2, 2005 arrest were among Defendant UC 2750'sipdekm for the
January 25, 2006 buy).

Although Plaintiff's compellig need is strong in this casdind that thepublic’s interest
in nondisclosure outweighs it. Courts in this Circuit have reached the same conclusion when
balancing the public’s interest in nondisclosure of “highly sensitive” infaamatgainst a
plaintiff's need forsimilar discovery in othecivil rights lawsuis. For example,he privileged
Cl informationat issue is Highly sensitive’in the same vein as tlield reports inlin re City of

N.Y., 607 F.3d 923, 941 (2d Cir. 201@®eeWhite, 2010 WL 2899665, at *Guashing a
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subpoena in a civil rights lawsuit “so far as it seeks . . . any documents that eralitd teveal

the identity of the CI”)cf. Moroughan, 2015 WL 2412365, at *4 (compelling the police to
disclose notes from witnesgeénviews relating to a shooting, finding that release of those records
would not, among other things, “impair the ability of a law-enforcement agency to conduct
future investigations”)seealsoFloyd, 739 F. Supp. 2d at 385 (stating that the IAB documents in

that case were “a far cry” from the “highly sensitive” recordmire City of N.Y.because the

information therein did “not involve secret operations or undercover offjcers”
Plaintiff's argument-thathis compelling need for the privileged Cl information should
outweigh the public’s interest in nondisclosure because the Cl is no longer actige and i

cognitively impaired—does not cayrthe day. Docket No. 34 Plaintiff citesto Floyd v. City of

N.Y., 739 F. Supp. 2d 376, 381 (S.D.N.Y. 2010), as support for this propositiddpldis
inapposite. IrEloyd, the court held that the police officers had no privacy interest in thBir 1A
files because “none of these officers are undercover obviating any conceriblalog a cover

and jeopardizing the safety of an officetd. In contrast, here, the CI's confidentiality is intact,
and there iserious concern about revealing his or her identity. The fact that the ClI is no longer
active is of no moment in terms of concern that his or her safety would not be at riskt for pa
service to law enforcemenOperation Lightning Strikes Twice lasted approximately eighteen
months and resultein an indictment charging thirseven individuals with drug conspiracy.
Docket No. 35, Exh. G. ADA Linares stated that the Cl who provided information about
Plaintiff also provided information about others participating in the conspiracy afavhom

have been convicted. As a result, regardless of the fact that the Cl is no longerlafid¢hose

who have been prosecuted on the basis of information provided by the CI or others who may be

prosecuted in the future could have an incentive to haretaliate against the Cl in the event
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that confidentiality were compromisedeedn re City of N.Y, 607 F.3d at 944-4%j1acNamara

249 F.R.D. at 79 (stating that “[a]n investigation need not be ongoing for thenfancement

privilege to apply”);Nat’'| Congress for Puerto Rican Rights v. City of N.Y., 194 F.R.D. 88, 95

(S.D.N.Y. 2000) (obse&ing that “the ability of a lawenforcement agency to conduct future
investigations may be seriously impaired if certain information is revealddRpsser v. City
of Phila., No. 5 Civ. 514 (JH), 2005 WL 2205920, at *2 (E.D.Pa. Sept. 9, 2005) (finding that the
disclosure of a CI's file was not likely to endanger or inconvenience heudseshe was no
longer found at her last known address and was believed to have moved out of state).
Plaintiff's argument that disclosure of the privileged CI informatioasthot divulge
“any secret lawenforcement techniques or procedures” because it does not “contain a road map
or manual to narcotics investigations generallyQpdratior Lightning Strikes Twice
specifically” ismisplaced._Docket No. 34lere, Defendants’ have identified the relevant public
interest in this case to be that disclosure of the CI information would jeopardezfeheof the
Cl and have a chilling effect upon other witnesses’ willingness to servis astGe future.
Docket No. 35, Exh. NGiven that the cognitive impairment was of sufficient magnitude that
the ADA had to dismiss claims thatiegl on the Ck testimony, the @rt understands the &’
wherewithal to be compromised. In this case, the ClI's safety is of pariculeern to the Court
because the &4 cognitive impairment makes it less likely that the CI could take actions to
protect him- or herself, for example, by moving, by changing his or her telephohemnwam
taking other protective actions.
In the event that the Court was not inclined to order disclosure of the privileged ClI
information, Plaintiff requested that andamerareview of the documents be conduct&bcket

No. 34 Because “the lav@nforcement privilege isot an instrument by which laenaforcement
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agencies may shield themselves from public scrutiny,” under appropriatenstemces, a court
may “conducian in cameraspection of the materials question.” Floyd, 739 F. Supp. 2dt

379 seeln re City of N.Y, 607 F.3d at 948 (stating thetourt “may, in the exercise of its

informed discretion and on the basis of the circumstances presented, require plaatyt
possessing the documents appeapartein chambers to submit the documentsifiocamera
review by the judgg’ On this motion, gart from myreview of the information about the CI's

“cognitive impairment’in cameral find it unnecessary to review thalance of CI documents

for the reasons | stated above about the materials’ sensitivity.

It should also be noted thay review of Defendantsin camerasubmission about the
CI's “cognitive impairment” did not reveal any information tending to suppomfifes
fabrication of evidence theory such that additional review of privileged CI infamappeared
necessary on that basis alone.

Finally, Plaintiff suggests that if the Coustdisinclined to order Defendants to disclose
theprivileged CI information without restriction, then the Court should order Defendants to
disclose therivilegedCl information to Plaintifs counsel with an “#&orneys’EyesOnly”

designation._Docket No. 34. In re City of New York 60 F.3d at 936, the Second Circuit

rejected just such an argument, stating that

[e]ven if the “attorneys’ eyes only” procedure works in some
commercial litgation, as well as some criminal cases . . . the
consequences of accidental disclosure are too severe to employ the
procedure [in the context of highly sensitive records deemed
protected byhe lawenforcement privilege.]

Cf. Stinson v. City of N.Y., No. 10 Civ. 4228 (RWS), 2014 WL 1243796, at *3-4 (S.D.N.Y.
Mar. 24, 2014)ordering the “Attorneys’ Eyes Only” release of recorded police peecin

meetings in which officers discussed crime statistics compiled by computdatng that the
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propriety of suctan approach was fact specifid)find that the privileged CI information in this
case ignappropriate for “AttorneysEyes Only” release because imsich more like the field

reports made by undercover officers at issu@ ire City of New Yorkin terms of its sensitivity

than it is like thgorecinct meeting recordings Btinson.

lll. Conclusion

In light of theforegoing, Igrant in part anddeny in part Plaintiff's motionat [32] to
compel Defendants to disclose the Cl informatiograht Plaintiff’'s motion insofar as
Defendants must disclose the nonprivileged ClI informationghvhhave above described as part
of the fourth (the amount of monetary compensation the CI received for provided indortoat
law enforcement in the conteaf Operation Lightning Strikes Twice, but no detaisto the
nature of the legal consideration the CI recejyathth and tenth categories of requested ClI
information, within ten days of thentryof this Order | deny Plaintiff's motion insofa as
Defendantsieed not disclose the privileged Cl information because Plaintiff has failed to rebut

the strong presumption agatrdisclosure raised by the lsamforcement privilege.

A Telephone Conference is set for September 30, 2015 at 4:30 PM to discuss other
discovery issues, motion practice, trial preparation schedule and settlestessadins.
Defendants must initiate the conference by calling Chambé¢rda &y 6132300 with all Parties
on the line.

Dated: Brooklyn, New York
&ptember 282015

Nara U QPaarilon

VERA M. SCANLON
United Statedlagistrate Judge
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