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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

BRICKLAYERS INSURANCE AND WELFARE
FUND BRICKLAYERS PENSION FUND,
BRICKLAYERS SUPPLEMENTAL ANNUITY
FUND, BRICKLAYERSand TROWEL TRADES
INTERNATIONAL PENSIONFUND, NEW YORK OPINION & ORDER
CITY and LONG ISLAND JOINTAPPRENTICESHII ° 122V-3940(DL)(RML)
and TRAINING FUND INTERNANTIONAL :

MASONRY INSTITUTE andJEREMIAH

SULLIVAN, JR. in his fiduciary capacitgs

Administrator, BRICKLAYERS LOCAL 1, ;

INTERNATIONAL UNION OF BRICKLAYERS and .

ALLIED CRAFT WORKERS and BRICKLAYERS

LABOR MANAGEMENT RELATIONS

COMMITTEE,

Plairtiffs,
-against
P.P.L. CONSTRUCTION SERVICES CORP
Defendant.

DORA L. IRIZARRY, United States District Judge:

On August 8, 2012, therustees of theBricklayers Insurance and Welfare Fund,
Bricklayers Pension Fund, Bricklayers Supplemental Annuity Fund, BricklayersTeowel
Trades International Pension Fund, New York City and Long Island Apmtenticeship and
Training Fund, the International Masonry Instituteoli@ctively, “Funds”, and Jeremiah
Sullivan, Jr., in his fiduciary capacity as Aomstrator of Bricklayers Locall (“Local 17),
International Union of Bricklayers and Allied Craft Workers, and Brigkta Labor
Management Relations Committee (collectivelYlaintiffs”), brought this actionagainst
defendant P.P.L. Construction Services Corp. (“P.Pdr.™Defendant] seeking to recover

unpaid employee benefit fund contributions and unremitted dues checkoffs pursuantam Sect
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515 and 502(g)of the Employee Retirement Income Security Act of 1974 (“ERISA”), as
amended, 29 U.S.C. § 1145, and Section 301 of the Labor Management Relations Act of 1947
29 U.S.C. § 185.Plaintiffs movel for partial summary judgment aheir right to compel an
audit of Defendant’'s books and receplrsuant to a binding collectiv@argainingagreement
(“CBA") . Defendant opposes the motion on the basis that it not a party @Bthén question,
and, therefore, is notbtigated to submit to an audiDefendant also asserts adefense that it
has tendered all payments due through August 2F#. thereasons stated below, Plairsiff
motionis granted
BACKGROUND

Defendant Failed to Comply with Rule 56.1

Local Civil Rule 56.1 requires a summary judgment movant to submit “a separate, short
and concise statement, in numbered paragraphs, of the material facts ashtahehinoving
party contends there is no genuine issue to be.trigdalso requires th@pposing party to
submit “a correspondingly numbered paragraph responding to each numbered paragraph in the
statement of the moving party, and if necessary, additional paragraphs contaiejpayaes
short and concise statement of additional materiak fastto which it is contended that there
exists a genuine issue to be tried.” If the opposing party then fails to controaetrsatfforth in
the movant’s Rule 56.1 statement, that fact will be deemed admitted pursuant tatheléoc
Seelocal R. 56.1(c)see alsdsiannullo v. City of New YoriB22 F.3d 139, 140 (2d Cir. 2003).

As Plaintiffs note, Defendant’s Rule 56.1 Response fails to grasp the function, henot t
form, of this rule. Rather than a correspondingly numbered paragraph respoidaintiffs
sixteen, detailedandpurportedly undisputed materials fagdBefendaninstead put forwardive

numbered responseall lacking in detail Because DefendantRule 56.1 statemenargely



ignores Plaintiffs’ contentions, the Court is unable to fully utilize it fomtended purposeSee
Holtz v. Rockefeller & Co.nc, 258 F.3d 62, 74 (2d Cir. 20P{‘The purpose of Local Rule
56.1 is to streamline the consideration of marny judgment motions by freeing district courts
from the need to hunt through voluminous records without guidance from the parties.”
However, he Gurt ismindful that tjhe local rule does not absolve the party seeking summary
judgment of the burden of showing that ieistitledto judgment as a matter of law, aad.ocal
Rule 56.1 statement is not itself a vehicle for making factual assertions thathareise
unsupported in the recotd. Giannullo, 322 F.3d at 140 (quotingloltz, 258 F.3d at 74).
Moreover, a district court has “broad discretion to determine whether to overlpaktyas
failure to comply with local court rules” and “may in its discretion opt to conducssiduous
review of the record even where one of the parties has failed to file such a stiteRats,
258 F.3dat 73 (citation omitted). Accordingly, to the extent the Court relies upthre
uncontroverted paragraphs BRaintiffs’ Rule 56.1 Statement, the Cowil do so only where
the recordduly supportdlaintiffs’ contentions and where no rule of evidence bars admission.

In light of Defendant’s failure tacomply with Rule 56.1, it is nasurprising that the
parties present two very differeand disjointecaccountf the facts.Plaintiffs contendhat it is
an undisputed fact that “P.P.L. is party to@BA] with Local 1.” (Plaintiff$ Rule 56.1
Statement (“Pls. 56.1"), Docket Entry Nd6-2, § 1.) Plaintiffs also state, “Under the CBA,
P.P.L. is required to employ Local 1 bricklayers to perfornwallk that falls within Local 18
jurisdiction and to makeontributions at specified rates per hour worked to pay for the cost of
[various benefits].” I@d. T 2.) Further, Plaintiffs contend that[tlhe CBA provides that all
signatories are subject to periodic audits of their payroll records in ardescertain the full

extent of the delinquency owed, if any, for a given period of time. [and] Plaintiffs are



therefore permitted to audit Defendant’s books and records in connection with’sP.P
obligation to submit benefit contributions to the Funds utiderCBA” (Id.  5.) Contrarily,
Defendant asserts in its defective Rule 56.1 Statement that “P.P.L. is nty topaicollective
bargaining agreement,” and “[a]s P.P.L. is not a party to the collectiveifiaggagreement, it is
not subject to Plaintiffs’ demand for andat.” (Defendant’s Rule 56.1 Statement (“Def. 56.1"),
Docket Entry No16-7, 11 2 3.) Defendant does not contest that the CBA in question obligates
signatories to submit to an audit. Accordingly, the dispute relevant to this motionoturns
whetherDefendant is party ta relevantCBA. (SeeDefendant’sResponsé¢o Phintiffs’ Motion
for Partial Summary Judgment (“Def. Opp.”), Docket Entdp. 166, at 4.)(disputing ‘the
foundation of plaintiffs’ action” that Plaintiffs and Defendant are parties€BA).
. Disagreement Regarding the Collective Bargaining Agreement

A summary of thdacts in this casewill be helpful in understanding the current dispute.
In addition tocontendingthat Defendant is a party to a CB&ith Local 1, the Complaintalso
alleges that'[s]hop steward reports show that P.P.L. owes Plaintiffs $71,207.33 for the period
covering July 2010 through April 2012. (Complaint (“ComplDpcket Entry Nol, 11 811.)
In their Gomplaint, Plaintiffs only mention one CBwithout any additioal detail and without
attachingthe CBA. (See generally igl. Pursuant to the termsf the CBA Plaintiffs request'an
order requiring Defendant P.P.L. to permit and to cooperate with Plaintiff ioonduct of an
audit of P.P.L.’s books and records for the payroll periods of the weeks beginning July 1, 2008,
and continuing through the present time and to pay any delinquencies shown to be duetas a resul
of such audit.” (Id. 1 20.) In its responge theComplaint Defendantdmitsto “being a party
to a CBA,” and also listvarious paymemstit made to the Funds.Défendant’sVerified Answer,

Docket Entry No4, 11 34.) Defendant also statdsat it is“not in arrears, and that itSaccount



is not delinquent. (Id. 1 56.) Lastly, Defendnt assets thatif Plaintiffs do in fact have
“[s]hop steward reports,” such repaatre“inaccurate, incomplete and incorrectfd.(f 8.)

At the initial conference before the magistrate judgkel on January 25, 2013, Plaintiffs’
counselagainrequested an audit of Defendant’s books and records. (Minute Exdcket
Entry No.8.) On February 28, 2013, Defendant informed Plaintiffs thetould not consent to
an audit of its bookand record®n the ground that Defendaaffer peforming its own internal
review, hadconcludedhat it did not owehe damages alleged in tG®@mplaint (Pls 56.1 1 9.)
After completing discovery anplarticipating ina second conferendefore themagistrate judge
the parties were unable settleon the terms of an audit, and agreed to proceed via a motion to
compel. (MinuteEntry, dated November 15, 2013.) This motimncompelcame before this
Court as the instant motion for partial summary judgment.

In their moving papers, Plaintiffs reiterate their claims that Defendant is a party tda CB
that “provides that all signatories are subject to periodic audits of their peagaotds in order to
ascertain the full extent of the delinquency owed, if any, for a given periadef t(Plaintiffs’
Memorandunof Law in Support oPartialSummaryJudgmen(*Pls. Mot”), Docket EntryNo.
16-1, at 3.) Plaintiffs add that “this motion follows to enforce the clear directives of th& 0B
which Defendant is bound, and the firadgtablished legal principals governing entitlement to
injunctive relief under ERISA.” Id. at 3.) Plaintiffs attachedrariousexhibits totheir motion,
including (1) an unsigne@BA for the period of July 1, 2011 through June 30, 202011-
2014 CBA"), (2)the abovementioneshop steward reportand (3) lettersand telephone logs
reflecting Plaintiffs’failed attempts t@ecure an audit of Defendant’s books amcbrds (See
Affidavit of Jeremiah Sullivan, Docket Entry N@6-3, Exhibits A andB; Affidavit of Viorel

Kuzma, Docket Entry No. 16-4, Exhibits A aBd



In opposition, Defendardontend that it is not a partyp the CBA in questiomand that it
has satisfied its financial obligations to the FundSeeDef. Opp. at. 4.) In support of its
opposition, Defendant submittemh affidavit from one of its officers, Julie Pgper. See
Affidavit of Julie Prosper Prosper Aff.), Docket Entry No16-8,11.) Through this affidavit,
Defendant admits to signing a CBA with Plaintiff for gheriodof July 1, 2005 through June 30,
2008 (“20052008 CBA”), butstresseghat it ha not signed any other contrawith Plaintiffs
since that time. Id. 1 6) (noting thatMs. Prosper is “the only authorized signatory in this
regard’) Ms. Prosper also assethat Defendant is not a signatory to the CBA for the pesiod
July 1, 2008 through June 30, 20120082011 CBA”), and thesignature purporting to be hers
as a signatory for Defendai,a forgery. Id. § 10.) Further, Defendant contends tha¢cause
it “was not a signatory to the CBA for the period July 1, 2011 to June 30,”20hét bound to
its terms. (Id. 11 11-12.) Lastly, Defendant reiterates that it is not delinquent in paying any
monies owed to Plaintiffs. (Def. Opp. at5.)

Plaintiffs put forward three responset® Defendant’s pposition (1) Defendant waived
its defensethat it isnot a party toa CBA, because it did not plead this defense in its verified
answer (2) Defendant’s principakigned the2008-2011CBA and there is no proof that the
signature pagésting Ms. Prosper’s signatuis a forgery; and3) though the2011-2014CBA
does not have a signature page, a CBA need not be signed to be opsv&tivg as the parties
agree to its substantive terms, whiPhaintiffs claim is the situatiomere (See generally
Plaintiffs Reply Memorandum in Further Support of Partial Summary Judg(tieist Reply”),

Docket Entry No. 16-18.)



For the reasonset forth below, PlaintiffS$ motion for partial summary judgment
granted There isno genuine disputef materialfact that Defendantmust submit to an audit
pursuant to a CBA.

DISCUSSION

Standard for Summary Judgment

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.
R. Civ. P. 56(a). “In ruling on a summary judgment motion, the district coust resolve all
ambiguities, and credit all factual inferences that could rationally bengdiaviavor of the party
opposing summary judgment and determine whether there is a genuine disjoute aaterial
fact, raising an issue for trial.McCarthyv. Dun & Bradstreet Corp 482 F.3d 184, 202 (2d Cir.
2007) (internal quotations omitted). A fact is “material” within the meaning of Bulehen its
resolution “might affect the outcome of the suit under the governing Il&mderson v. Liberty
Lobby, hc, 477 U.S. 242, 248 (1986). An issue is “genuine” when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving pary.” To determine whether an
issue is genuine, “[tlhe inferences to be drawn from the underlyingaetsd exhibits,
interrogatory answers, and depositions must be viewed in the light most favorahéeparty
opposing the motion.”Cronin v. Aetna Life Ins. Co46 F.3d 196, 202 (2d Cir. 1995) (citing
United States v. Diebold, 1nc369 U.S. 654, 655 (1962) (per curiam) d®a@mseur v. Chase
Manhattan Bank865 F. 2d 460, 465 (2d Cir. 1989)). “[T]he evidence of themowmant is to
be believed, and all justifiable inferences are to be drawn in his faYorderson 477 U.S. at
255. However, “[w]hen opposing parties tell two different stories, one of which istjata

contradicted by the record, so that no reasonable jury could believe it, a coudt rsbioatiopt



that version of the facts for purposes of ruling on a motion for summary judgmaott v.
Harris, 550 U.S. 372, 380 (2007).

The moving party bears the burden of “informing the district court of the basits for
motion, and identifying those portions of [the record] . . . which it believes demonstrates t
absence of a genuine issafefact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (internal
guotations omitted). Once the moving party has met its burden, “the nonmoving party must
come forward with ‘specific facts showing that there is a genuine issuedl.” Matsuslia
Elec. Indus. Co. v. Zenith Radio Cqr@g.75 U.S. 574, 587 (1986) (emphasis omitted). The
nonmoving party must offer “concrete evidence from which a reasonable juror could return a
verdict in [its] favor.” Anderson477 U.S. at 256. The nonmoving fyamay not “rely simply
on conclusory statements or on contentions that the affidavits supporting the motion are not
credible, or upon the mere allegations or denials of the nonmoving party’s plea¥ing.Jing
Gan v. City of New Yorl©96 F.2d 522, 5333 (2d Cir. 1993) (citations and internal quotations
omitted). ‘Summary judgment is appropriate only ‘[w]here the record taken as a whole could
not lead a rational trier of fact to find for the Amoving party.” Donnelly v. Greenburgh Cent.

Sch. Dist. No. ;7691 F.3d 134, 141 (2d Cir. 2012) (quotigtsushita475 U.S. at 587).
1. Defendant Has Not Waived its Forgery Defense Regar ding the 2008-2011 CBA

Federal Rule of Procedure 8(pjovides, “h responding to a pleading, a party must
affirmatively state any avoidance or affirmative defensd?laintiffs argue that, pursuant to Rule
8(c), “P.P.L. cannot now claim it is not a party to the CBA when that defense wagsaisgdrin
its Verified Answer. On the contrary, P.P.L. admitted to ‘being a party toAd iGBts response
pleading.” (Pls. Reply at 3.)[G]enerally, failure to plead an affirmative defense in the answer

results in the waiver of that defense and its exclusion from the c&saripo Japan Ins. Co. of



Am. v. Norfolk So. Ry. Gar62F.3d 165, 176 (2d Cir. 2014) (citation omitted). Nonetheless, “a
district court may entertain unpleaded affirmative defenses at the summigmnygot stage in the
absence of undue prejudice to the plaintiff, bad faith or dilatory motive on the part of the
defendant, futility, or undue delay of the proceeding®dse v. AmSouth Bank of Fld891 F.3d
63, 65 (2d Cir. 2004) (internal quotatiomitted).

The Court rejects Plaintiffs’ contention that Defendant waived its defensd thanot
under any obligation pursuant to a £By failing to raise it in its anssv, because Defendarg
not asserting an affirmative defenseAn affirmative defense is defined as ‘[a] defendant’s
assertion raising new facts and arguments that, if true, will defeat theffagrtprosecution’s
claim, even if all allegations in the complaint are trueSaks v. Franklin Covey Ca16 F.3d
337, 350 (2d Cir. 2003) (citing Black’s Law Dictionary 430 (7th ed. 1999)). A clear illustration
of an affirmative defense is dh the statute of limitationkas expired which, whentimely
asserteddoes not challengthe veracity of a claim or its eleants of proof, buhonetheless
defeats it An affirmative defense is different from a negating defense, which tends to disprove
an element of the plaintiff's or prosecutor’s caSee FTC v. AMG Sery2014 WL 5454170, at
*5n.8 (D. Nev. Oct. 27, 2014)JA negating defense, in contrast to an affirmative defense, ‘tends
to negate the existence of the elements’ that the plaintiff must prove at {galriyy Davis v.
Allsbrooks 778 F.2d 168, 178 (4th Cir.1985)).

Here, Plaintiffs havepresented no authority, and the Court has not disedvamy,
supporting a finding of waiveunder these circumstancparsuant to Rule 8(c)Accordingly,
the Court will consideDefendant argumenthatit has no legal obligations pursuant to a CBA,

because(1) thelast CBA it signed with Plaintiffs wathe 2005-2008CBA; (2) Defendant was



not a signatory to the0082011 CBA, andany signature from Defendant on this CB# a
forgery; and (3) Defendant was not a signatory to the 2011-2014 CBA.
1. Defendant isBound to the 2008-2011 and 2011-2014 CBAs

As noted above, in support of its contention that Defenddduadto a CBA with Local
1, and, therefore, is required to submit to an audit of its books and rePtatiffs attached
inter alia, (1) asigned2008-2011CBA, which Defendant claims not to have signed, @)dn
unsigned 2011-201€BA. Nonethelessyhether Defendant did in fact sign these agreements is
not dispositive. Even if Defendantdid notsign a CBA subsequento the 20052008 CBA it
nonethelessnay be boundby such a later documentThe Second Circuit has held that an
obligation to make plan contributions under ERISA is not dependent on the obligee having
signed the relevant CBASee Brown v. C. Volante Cord94 F.3d 351, 3582d Cir. 1999)
(holding that an unsigned CBA where the “employers agree to contributedadidllar amount
to the Fund contingent upon the number of hours its employees work” satisfied the written
agreement prong of Section 302(c)(5)(Bdeed, “[a] witing other than a CBA may suffice if
‘the employer has expressed warequivocal intention to be bound in collective bargaining by
group rather than individual action.’Labarbera v. ASTC Labs. In&52 F. Supp. 2d 263, 271
(E.D.N.Y. 2010)(citing Wenzel. Jeff Parking Corp.1995 WL 258055 at *3 (S.D.N.Y. May 3,
1995) see also American Federation of TelevisionR&dio Artists, AFECIO v. Inner City
Broadcasting Corp.748 F.2d 884, 887 (2d Cir. 1984) (“A collective bargaining agreement need
not be inwriting if the parties have agreed to its substantive terms.”)

In Brown the employer had signed one collectbaggaining agreement, but did not sign
two subsequent collective bargaining agreements. 194 F.3d at 353. During-ykarsixne

period covered by those subsequent collective bargaining agreements, however, tyerempl
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submitted monthly remittance reports signed by the employer’s president) wdntained a
phrase indicating that they were submitted in accordance with the collectigaine
agreementld. The employer also paid wages and contributed to the funds on behalf of its union
employees at the rates specified in the collective bargaining agreement and altoaadit of

its books as required by the collective bargaining agreement even though most of the audit
concerned months during which the employer was not a signatory to the colkent)aning
agreement. Id. Finally, the employer sent a letter to the trust funds acknowledging its
responsibility to the funds.ld. The Seond Circuit found this conduct “sufficient, absent
contrary evidence, to establisls a matter of law [the employst’ intent to adopt the two
unsigned [collective bargaining agreementsfl” at 355.

Similarly, inFerrara v. PJF Trucking LLC2014 WL 4725494, at *9 (E.D.N.Y. Sept. 22,
2014),the court found that the employer “demonstrated the intent to be bound by the 2012 CBA
in two ways, namely, by (1) failing to notify the Trustees of its desire nanew its contract
following the expiration of the 2009 CBA, and (2) continuing to submit remittance reports
pursuant to the terms of the new 2012 CBA he court took special notice of languagéhin
the remittance repatwhich noted thathe employer signing themittancerepors signified an
ageement to accept the terms of the CBA covering the work performed by theyeagplial. at
*9. The court added, “Given the language contained in the remittance reports, as well as t
quantity of the reports submitted by Defendant in accordance with the provisitims 2012
CBA - - and Defendan$ previous undisputed status as a signatory texpeed 2009 CBA -
the Court finds ample evidence that Defendant intended to be bound to the terms of the 2012

CBA.” Id. at *9.
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In Labarbera v. ASTC Labs. Inc/52 F. Supp. 2d 263, 271 (E.D.N.Y. 2010), the court
held that in light of the employer’continued submission of remittance reports and statas as
signatory toan old CBA, there was ample evidence to bind the employer to new CBA even in
the absence of a signature. The cdughlightedthat “[t]heseremittance reports contain the
provision that ‘[b]y signing this report you agree to accept the terms of thentcuoeal 282
industry collective bargaining agreement covering the work performed by yuloyees.” Id.

(citing amended complaint.)

Various courts have reaet similar conclusions. See, e.qg.Del Turco v. Speedwell
Design 623 F. Supp. 2d 319, 346 (E.D.N.Y. 2009) (finding signed remittance reports
referencing CBAs and paid contributions sufficient to constitute writtereagmets);Trusees of
the Chicago Plastering Institute Pension Trust et al. v. Solarcrete Energy Eff.ngusigls. Ing.

2009 WL 3055383, at *7 (N.D.IIl. Sept. 17, 2009) (holding that by sending in signed monthly
reports for over ten years containing language affirming that the signats bound by the

CBA and paying contributions, defendant demonstrated that it was operatimgugh it were

bound by a CBA)Moriarty v. Brust Funeral Home, Ltd1995 WL 472771at *11 (N.D.III.

Aug. 8, 1995) (holding that “timely fihg of remittance reports togethertwipayments to the

funds . . . forcefully demonstrateadoption of a collective bargaining agreenienthere
employer filed signed and unsigned monthly remittance reportaife years) (citations
omitted). Thus, a court should examine surrounding circumstances and the conduct of the
parties to ascertain their interwith regard to a CBA See Teamsters, Chauffeurs,
Warehousemen and Helpers, Local Union No. 182 v. New York State Teamsters Council Health

& Hospital Fund, 909 F. Supp. 102, 107 (N.D.N.Y. 1995). Accordingly, Defendant’s argument
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that it is not bound to the 2008-2011 and 2011-2014 GBA=®ly becaustheylackits signature
IS unpersuasive.

The facts of the instant casse analogoudo the foregoing caseand requirea similar
finding that Defendant intended to be bound to both the-2008 and2011-2014CBAs. It is
undisputed that Defendasignedthe 20052008 CBA with Plaintiffs and there is no suggestion
that Defendant did not comply with the terms tb&t agreement. SeeProsper Aff.§ 6.)
Moreover, Plaintiffs assert in their reply papetisat “P.P.L. submitted remittance reports and
corresponding payments to the Funds both before and after the expiration of th202008
collective bargainingagreement.” (Pls. Reply at 6) (citing Reply Affidavit of EleaS@antos
(“Santos Reply Aff.”),Docket Entry No16-19,y 2.) Plaintiffs attached these remittance reports
and payments to their reply brieé evidence that Defendant did intend to be bdundhter
CBAs. (Pls. Reply at § Plaintiffs note, “Theseremittance reportsontain a provision certifying
‘that this is a true report of all hours paid durthg report month, in accordance with the
obligations assumed by this firm under the curiggtlicable collective bargaining agreement
and the provisions of the applicable tragreements. (Pls. Reply at 6)citing Santos Reply
Aff.  3) Lastly, the reportstatethat “any falsestatements or representation made in reporting
on this form mg subject [the signatory] tprosecution under [18 U.S.C. § 1027].(Santos
Reply Aff. at  3.) The Court finds thathen taken as a wholBefendant’sconduct, namely its
submission of benefit payments and remittance reports to the,Flithasanifest an intent to be
boundby the20082011 and20112014 CBAs, and, therefore, Defendant is bourithis resit
is not impactedby Defendant’'sbald claims of forgeryregarding the 2002011 CBA as

Defendant’s signature on the CBA is not determinative.

! 18 U.S.C. § 1027 ia criminalstatute which provides for fines or imprisonment for knowingly mgli false
statement, or knowingly concealing facts, in angutoent required by title df ERISA.
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While Defendant has not objected to the Court’s consideration of the remittance reports
and proof of payments attached to Plaistiféply submission, the Court will briefly discuss the
appropriatenesof considering such evidencéA district court enjoys broad discretion . . . to
consider arguments made for the first time in a reply brief, [and] to relyidanee submitted
with the reply papers.Compania del Bajo Caroni (Caromin), C.A. v. Bolivarian Rep. of Venez.
341 F. App’x 722, 724 (2d Cir. 2009) (summary order) (cifugygiero v. Warnet.ambert Co,

424 F.3d 249, 252 (2d Cir. 2005))Although it is generally improper to subniit a reply
evidentiary information that:(1) was available to the moving party at the time thdilat its

initial motion and(2) is necessary in order for that party to meet its burden, a court may choose
to admit such evidence where the opposing party will suffer no prejuBiee.Revise Clothing,

Inc. v. Joe’s Jeans Subsidiary, In687 F. Supp. 2d 381, 387 (S.D.N.Y. 201€8e also Toure v.
Central Parking Systems of New Y,d2R07 WL 2872455, at *2 (S.D.N.Y. Sept. 28, 2007).

Under the circumstances this case, Defendant cannot claim thhawas blindsided by
Plaintiffs’ reliance orthe arguments and evidence presented in their reply submission or that it
was prejudiced by the Court’s consideration of the arguments and evidemsg.he Second
Circuit has long recognized that “reply papers may properly addressatsial issues raised in
opposition papers so as to avoid giving unfair advantage to the answering [Bayway Ref.

Co. v. Oxygenated Mktg. & Trading@15 F.3d 219, 2287 (2d Cir. 2000) (citations omitted).
Plaintiffs’ reply is limited to issues newly raised in Beflants opposition papers, including
whether Defendant is bound the 262014 CBA which Plaintiffs provided to the Court in their
initial moving papers. SeegenerallyPls. Mot.; Pls. Reply.) Plaintiffs did not have an obligation

to anticipate in theippening papers the specific arguments Defendant raised in its opposition;

their response to those argumewntss properly raised in their reply.SeeTourg 2007 WL
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2872455 at *2 (“It appears, however, that the disputed materials do not raise newndsgbuote
rather respond to issues raised in opposition or amplify points already made ontighe ini
motion.”).

Second, if the Defendant did believe itself to be prejudiced by Plaintiffs’ reply,
Defendant tould have claimed surprise[ithis] cout and sought to file a responsive saply.”
Ruggierqg 424 F.3d at 252When Plaintiffs served their reply papers on Defendarilarch 3,
2014, the instanimotion was fully briefed Thereafter, Defendamtid notseek leave taddress
Plaintiffs’ assertions regairty the remittance reports and paymestgporting the conclusion
that Defendant was neithsurprisel nor prejudicd. See Baywagy215 F.3d at 227 (holding that
district court properly considered evidence submitted pi#tintiff’'s reply brief where,inter
alia, defendant “did not move the district court for leave to file arsply to respond”);
Travelers Indem. Co. v. Excalibur Reinsurance CGdzp13 WL 4012795, at *2 (D. Conn. Aug.
5, 2013) (cdkcting cases and nogrthat ‘{wlhen new evidence appears in opposition papers,
the nomamoving party should sedkave, or may receive the Cogrsua spontgermission, to
file a surreply to address those new issegitation omitted). Accordingly, the Court’s
consideration of this evidence is appropriateasdl on the totality of the circumstanctse
Court finds that Defendant is bound to the terms of the 2008-2011 and 2011-2014 CBAs.

V.  The2008-2011 and 2011-2014 CBAs Permit an Audit

Plaintiffs seek an injunction requirinQefendantto meet its statutory and contractual
obligations to permit a payroll audit of its books and reco&jsecifically,”Plaintiffs demand an
order requiring Defendant P.P.L. to permit and to cooperate with Plaintiff® cohduct ¢ an

audit of P.P.L.’s books and records for the payroll periods of the weeks begimhrig 2008,
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and continuing through the present time and to pay any delinquencies showdutodsea result
of such audit.” (Compl. at 4.)

The Funds are muiemployer employee benefit plans under ERISA, while Defendant is
an employer under the terms of that statilBee29 U.S.C. 88 1002(3), (5) and (37), 1132(d)(1),
1145. Section 515 of ERISA requirege]very employer who is obligated to make contributions
to a multiemployer plan under the terms of.acollectively bargained agreement make such
contributions in accordance with the terms and conditions of sucagreemenit. 29 U.S.C. 8
1145. Secton 502(a)(3) provides that a tidiary may bring a civil actiofito enjoin any act or
practice which violates any provision of this subchapter or the terms of thé gldme obtain
other appropriate equitable relief. to redress such violation or .. to enforce any provision of
this subchaptéer. 29 U.S.C. § 1132(a)(3)In an action brought under Section 502, the Court
may award, inaddition to monetary damages, “such other legal or equitable asli#fe court
deems appropriate.”29 U.S. C. 81132(g)(2)(E). That relief “may include an injunction
directing a defendant to comply with a requirement, imposed by a collectigairnag
agreement, that the defendant permit and cooperate in the conduct of an audit of its’ records.
Ferrara v. Pomarc Indus., Inc2013 WL 3990746, at *4 (E.D.N.Y. Aug. 5, 2013juting
Lanzafame v. Dana Restoration, 12010 WL 6267657, at *13 (E.D.N.Y. Aug. 12, 2010)).

Both the 20082011 and 201-2014 CBAsgrantPlaintiffs the right to conducperiodic
audits ofthe employer’spayroll records in order to ascertain the full extent of the delinquency
owed, if any, for a given period of time. More specifically, both CBAs have a#dénguage
and state in pertinent part: “The books and records of the Employer shall be méatdeaatall
reasonable times for inspection and audit by, but not limited to, the accountarmte outsi

independent auditors or other representatives of the Trustees of any of the BiscKiayge
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Benefit Funds. (See20112014 CBA, Exhibit A to Sullivan K., at 1516; 20082011 CBA,
Prosper Aff.,Exhibit A, at 14.) These CBAs further provide “It shall be a violation of this
Agreement for any Employer to faib furnish proper payroll records when requested for the
purpose of compelling an audi{.See20112014 CBA, Exhibit A to Sullivan Aff. at 18008-
2011 CBA, Prosper Aff., Exhibit A, at6l) Accordingly, Plaintiffs are permitted to audit
Defendants books and records for the requested period of July 1, 2008 through to the present
day in connection withDefendant’'sobligation to submit benefit contributions to the Funds
pursuant tahe CBAs.

As Plaintiffs are entitled to compel an audilaintiffs are granted0 days from the date
of this Order to conduct the audif.necessarywithin 30 days of the date the audit is completed,
Plaintiffs may submit a letter to th€ourt requestinga trial date on the issue of damages,
including any reasonable attornesyfees and costsSeelLa Barbera v. A Morrison Trucking,
Inc., 2011 WL 703859, at *6 (E.D.N.Y. Feb. 18, 201dijing Reilly v. Reem Contracting Corp.
380 Fed Apix 16, (2d Cir. 2010) for the proposition that, where the defendant disputes the
amount of unpaid contributions calculatéthe more prudent approach is to hold a short bench
trial at which [the defendant] can contdst amount of damage@s’New York District Council of
Carpenters Pension Fund v. KW Constr., Jl2010 WL 3958799, at *5 (S.D.N.Y. Sept. 2, 2010)
(“[I] nquiries into the reasonableness of the Fumadslits or the adequacy of the defendants
employee records are properly left for trial and the proper question in decidirf§uiks
motion for summary judgment is whether defendant has submitted evidence #mbfacsual

dispute as to the amount of damages owing the Fuqatérnal citation omitted).
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CONCLUSION

For theforegoing reasons?laintiffS motion for partial summary judgmenis granted
Plaintiffs aregranted60 days from the date of th@@der toconduct an audit of the Defendast’
books and records for the period of July 1, 2008 through to the presenf dagessarywithin
30 days of the date the audit is complefdjntiffs may submit a letter to ti@ourt requesting
trial date on the issue of damages, including reasonable attorney’s fees and costs.

Defendant is admonished that failure to provide the appropriate books and records
necesary to complete the audit or to othemvigil to cooperate in the conducting of the audit,

may result in a finding of contempt of this Court’s Order and the imposition of sanctions

SO ORDERED.

Dated: Brooklyn, New York
March 27, 2015
/sl
DORA L. IRIZARRY
United States District Judge
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