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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
JOSE TAVAREZ, :
Petitioner, . MEMORANDUM DECISION AND
:  ORDER
- against :
: 12 Civ. 4015 (BMC)
ROLAND LARKIN, Superintendent, :
Respondent. :
___________________________________________________________ X

Petitioner brings this proceeding for a writ of habe@apus pursuant to 28 U.S.C. §
2254 after ajury convicted him of manslaughter in the first degree and criminal possession of
weapon in the second degree. Petitioner was sentenced to concurrent prison téees of fi
yearson each count, followed by five years of post-release supervision. For the reasons tha

follow, the petition is denied.
BACKGROUND

Petitionerfatally shothis girlfriend, Liliana Alvarez, in the head at close range in her
bedroom. After the shooting, petitioner awoke the victim’s parents and told therh@dlcal
Petitioner then fled to the Dominican Republic, where he was arrested by Daomanithorities,
and then transported back to New York and charged with intentional murder in the second
degree. In a postrrest statement, petitioner explairiegolicethathe had purchased the gun
for protection, and that it had discharged by accident veerictimgrabbed ahim during an

argument.

The instant petitiomeliesprimarily ontwo ambiguities in the trial transcript. The first

arose at the charge conferenédter the court granted defense counsel’s request for a charge of
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criminally negligenthomicide, N.Y. Penal Law § 125.10, the prosecutor requésatdhe trial
court also submitifst-degreemangaughter, N.Y. Penal Law § 125.20, amtenddegree
manslaughter, N.Y. Penal Law § 125.1&s relevant herejrst-degreemanslaughter requires a
showing that the defendant’s intent was to cause “serious physical inathgt than to Kkill.
N.Y. Penal Law 8§ 125.20(1). The court granted the prosecutor’s application, andrstaied
would charge both levels of manslaughéed ciminally negligenthomicide, in addition to
intentional murder.

At this point, the following colloquy occurred between defense counsel and the trial

court:

[Defense Counselfso the record is clear, Judge, | do not seadly agree with
the position of the Court. There iseasonale view of the evidence which would
support Man 1 and Man 2. The court concluded as a consequence of Mrs.
Pomodore-

THE COURT: Tell me why it shouldn't.

Defense counsel proceeded to argue that for sedegeee manslaughter, petitioner must have
been “avare of that risk” and “consciously disregard it,” and that petitioner was not corgcious
aware of the riskhatthe victim would grab for him and the gun would go off. The court stated
that the jury could consid@etitioner’'s statemerand “extract fronmit what it wants to” and that
“[e]ssentially | will lecture [the jury] on the law of homicide. | will do it. It'syiob. | get paid
to do that. My, we go from Murder 1 to Murder 2 to Man 1 to Criminally [negligent
homicide].”

Ondirect appeal, apfiate counsel argued that the fud#gree manslaughter charge

should not have been submitted to the jury as a lesser included offense of the intentideal mur

! The reference to Murder 1 appears to have been in error, as the court ultimately tajggdon secondegree
murder, firstdegree manslaughter, secethelyree manslaughter, criminally negligent homicide, and on second
degree criminal possession of a weapon.



count. Accoding to appellate counsel, “no reasonable view of the evidesuggdorted a findig
that, if petitioner acted intentionally, he committed the lesser crime etiBgriee manslaughter
and not the greater crime second-degree murder. Counsel contendegaligelihe victim was
shot in the head at close range, if petitioner fired the gun intentionally, he could not have
intended only to cause serious injury and not death.

Appellate counsel further argued that the portion of the transcript excerpted above
contained an error: by omitting a word or emphasis, the transcript erronesustiedhat
defense counsel had conceded that a reasonable view of the evidence supported afokarge of
degree manslaughter, when actually he had argued to the cortrargifference is of course
significant in terms of whether triabunsel waived or preserved the point of erdyppellate
counsel did not, however, use the procedures set forth in New York statutes for amending the
transcript of a court proceeding, and instead argued that the Appellate Divisidd mterpret
trial counsel’s words in their context.

The Appellate Division ruled that petitioner'slaim that the Supreme Court erred in
submitting maslaughter in the first degree as a lesseluded offense of murder in the second
degree is waived inasmuch as the defendant did not object to the submissiordeffiest-

manslaughter before the jury retired to delibetateeople vTavarez 70 A.D.3d 732, 733, 892

N.Y.S.2d 865 (2d Dep’tlcitations omitted)leave to app. den., 14 N.Y.3d 845, 901 N.Y.S.2d

151 (2010)table) The Appellate Division further held that ‘filpny event, a reasonable view
of the evidence supports a finding that the defendant intended to cause serious piwsical i
rather than death.1d.

Petitioner subsequently broughpra se coram nobis proceeding, arguing that his

appellate lawyer was ineffective for not usthg proper procedures to correct the transcript.



The Appellate Division denied petitioner’s applicatist&ting summarily that “[tlhe appellant
has failed to establish that he was denied the effective assistance of appellseé’cBaople v.

Tavarez 94A.D.3d 779, 941 N.Y.S.2d 505 (2d Dep't), leave to app. den., 19 N.Y.3d 1001, 951

N.Y.S.2d 478 (2012).

The second ambiguity in the trial transcript occurred when the jury readdistveAfter
announcing verdicts of “not guilty” as to second degree murder and “guilty” asttddgree
manslaughter, the clerk asked about the weapamge The proceedings were as follows:

THE CLERK: As to the second count of the indictment, Criminal Possession of a
Weapon in the Second Degree, how do you find the defendant?

THE FOREPERSON: Not guilty

THE CLERK: So that we are clear, | will ask yagain, as to the second count of
the indictmentCriminal Possession of a Weapon in the Second Degree, how do
you find the defendant?

THE FOREPERSON: Not guilty.

THE CLERK: Ladies and gentlemen of the jurgten to the verdict as it stands
recorded, CriminaPossession of a Weapen

THE COURT: Do you want to go back and fill the rest of the box in? Go back
and fill it out.

THE JURORS: Yes.

THE COURT OFFICER: Step out.
(Whereupon, the jury left the courtroom)
(Whereupon, the jury entered the courtroom)

THE CLERK: Let the record reflect the @izliberating trial jurors are once again
present in the courtroom. Madam Foreperson, as to the second count of the
indictment, Criminal Possession of a Weapon in the Second Degree, how do you
find the defendant?

THE FOREPERSON: Guilty



The court then polled the jurors, who unanimously reported that their verdict was noagtdty
seconddegree murder, but guilty as to manslaughter in the first degree andaguidtyriminal
possession of a weapon in the seconaeateg

On direct appeal, appellate counsel arguedth@atonviction on the weapon possession
count (and only the conviction on that count) had to be vacated due to this error. His argument
was thafpetitioner was deprived offair trial becauséhe trialcourt was without authority to
send the jury back to deliberate after the verdict was announdée, absence of any indication
in the record that the verdict was repugnant or suffered from a legal defect. a#gppelinsel
furtherargued that this error was reviewable despite trial counsel’s failure to,digeatise the
court’s actions in requesting the jury to reconsider its verdict without exariadpresented a
significant departure from the organization of the court ontbde of proceedings prescribed by
law” and therefore could be reviewed ewalsent timely objectionAppellate counsel also
argued, in the alternative, thathe Appellate Division was inclined to find the claim
unpreserved, then it should hold tha&l counsel was ineffective for failing to object when the
trial court sent the jury back into the jury roo@pecifically, the appellate brief stated that:

Should this Court find that the issue is not a mode of proceedings error, it should

find that trial counsel was ineffective for neglecting to preserve the igsue b

objecting to the court’s directivte the jury to reconsider its verdict on the

weapon possession count. The failure to so move constituted ineffective

assistance of counsel undrickland v. Washington, 466 U.S. 668, 687-96
(1984) ... .

In ruling on this issuegthe Appellate Divisiomeldthat “[t|he defendan$ remaining contention
is not preserved for appellate review and, in any event, is without'meawarez 70 A.D.3d at

734.2

2 petitioner again raised this ineffective assistaof counsel claim in a0 proceeding. The4%0 court wrongly
concluded that petitioner had waived his ineffective assistance of counsebyglawhraising it on direct appeal (as
shown above, he had raised iBut the§ 440proceedingcould not have had any impact on this Cauréview of

5



Petitioner brought thipetitionpro se, identifying denial of effective assistance of both
appellate andrial counsel as the grounds for his clairkBs petitionadditionallyappears to
arguethat the trial court deprived him of a fair trial through its conduct regardingnyie
verdict, and thathe trial court erred in submitting firsiegree manslaughter as a lesser included
offense to intentional murder. | instructed the State to address certainimsgegsonse to the
petition | subsequently granted petitioner’'s motion to appoint counsel, and counsel for
petitioner submitted a brief in support of the petition.

DISCUSSION
I. Ineffective Assistance of Appellate Counsel

Petitioner hasidentified a number of ways in whidie claims his appellate attorney
failed him— by failing to argue that the conviction for first degree manslaughter was based on
legally insufficient evidence, and by failing to raise the issue of trial couneeffectiveness —
but petitioner’s principal contention is that appellate counsel unjustifialidygfen correct the
trial court transcript to properly reflect that trialursel had objected to charging first degree
manslaughter as a lessecluded offense.

The Appellate Division decided this claim on the merits in denying petitiocanasn
nobis application, and thus my review of that decision attracts the provisions of the Anstarr
and Effective Death Penalty Act (‘“AEDPA”), 28 U.S.C. § 2254(d). That statute prowides f
habeas corpus relief only if the state cauadjudication of the claim was (1) “contrary to

involved an unreasonable application of, clearly established Federal law, rasimtedeby the

the issue, athe Appellate Division had already rejected the claind thus th& 440court was bound by the
Appellate Divisions decisionSeeN.Y. C.P.L.§ 44010(2)(a). Indeedthe claim was not properly raised before the
§ 440court because it was an-time-record ineffective assistance of counsel claBeeN.Y. C.P.L.§ 44010(2)()

Petitioner also argued in 8440 motion that appellate counsel was ineffective; the § ddfl tejected this
argument as properly belonging before the Appellate Division wudam nobis.
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Supreme Court of the United States;” or (2) “based on an unreasonable determirthioiacts
in light of the evidence presented in the State court pobieg.”Id. The decision of a state court
is “contrary” to clearly established federal law within the meaning of § 2284(if it is
“diametrically different” from, “opposite in character or nature” to, or ‘mally opposed” to the

relevant Supreme Court precedeWtilliams v. Taylor 529 U.S. 362, 405, 120 S. Ct. 1495,

(2000) (internal quotation marks omitted). Moreover, a state court decision involves “an
unreasonable application” of clearly establisfedkeral law if the state court applies federal law

to the facts of the case “in an objectively unreasonable manBeswn v. Payton, 544 U.S.

133, 141, 125 S. Ct. 1432 (2009)he Supreme Court has made clear tharBBPA standard
of review is extremely narrownd is intended only as “a guard against extreme malfunctions in
thestate criminal justice system®ot a substitute for ordinary error correction through appeal[.]”

Ryanv. Gonzales, — U.S. ——, 133 S. Ct. 696, 708 (2013).

“A state cours determination that a claim lacks merit precluddsra habeas relief so
long as fairminded jurists could disagree’ on therrectness of the state cosrtlecisior.

Harrington 131 S. Ct. at 786 (quoting Yarborough v. Alvarado, 541 U.S. 652, 664, 124 S. Ct.

2140 (2004)). “Under § 2254(d), a habeas court must determine what arguments or theories
supported ot,where, as here, the state court summarily disposes of a claim withoutgnalys
what theories “could have supported” the state court’s decisiamington 131 S. Ct. at 786.
The court then “must ask whether it is possible fairminded jurists could disagté¢ledse
arguments or theories are inconsistent with the holding in agemsion” of the Supreme
Court. Id.

Petitioner only indirectly challenges the application of this deferential atédndhrough

counsel, petitioner argues that | have the discretion to hold an evidentianghezder 8



2254(e)(2becaus “[n]o State court addressed the merits of [petitioner’s] claim that the trial
transcript contained an error concerning whether counsel objected to the cHasgalefree
manslaughter.” Therefore, petitioner argues, | am not barred from holdingdantery

hearingunder_Cullen v. Pinholster, 131 S. Ct. 1388, 1398 (2011), which ti@dt&eview under

§ 2254(d)(1) is limited to the record that was before the state court that addidneattaim on
the merits. Petitioner cites authority for throposition thaPinholster’s limitation on
evidentiary hearingsdoes not apply to federal claims that have not been adjudicated on the

merits in stateourt proceedings, in which case 8§ 2254(e)(2) is contrdllirtan Tak Lee v.

Glunt, Superintendent, 667 F.3d 397, 405 (3d Cir. 2012).

This argument failBecauseetitioner’s federal claim for ineffective assistance of
appellate counseVas decided on the merits by tlseram nobis court. It is quite clear that, in
the context of 88 2254(d) and (e), teem “claim” refers to the legal claim of constitutional
error, and not to “factual claims” in the sense that petitioner contends. Suixstitetword
“fact” for “claim” in the statute makes this obvious: § 2254(e)(2) would rifen to failure to
develop the “factual basis for thfact],” and § 2254(e)(2)(A)(i) would allow an evidentiary
hearing where a habeas applicant could show that “the [fact] relies on . . . a nefv rule
constitutional lawmade retroactive to cases on collateral review bytimeme Court, that was
previously unavailable.” This would render the statute nonserisicaleed, accepting
petitioner’s interpretation would render the Supreme Court’s holding in Pinhiolspgiicable
in any casavherea habeas petitioner cgoint to some factual disputthat the State courts did

not expresslyaddressn ruling on the merits of a federal claim

% This is not to suggest that habeas review is unavailable for factua, ersat plainly is under § 2254(d)(2). But
those factual errors must establish a claim for a constitutional violation.

8



Simply put, titioner’s “claim” in this habeas petition is that his appellate counsel was
ineffective for not correcting the transcripgt that the transcript contains an inaccuracy. Of
course, one depends on the other — the transcript error must exist for counsel to hawe failed t
correct it. But the state court adjudicated petitioner’s claim for ineffectivetasse of counsel
on the merits. Therefore § 2254(d) appliess does the deferential standard of review under the
AEDPA, andl ambarred from holding an evidentiary hearing under Pinholster.

But even assuming that | found that appellate counaglimeffective for failing to
correct the transcript which, considering the deferential standard of review, is unlikely —
petitioner cannot show prejudice from this failuiedo demonstrate ineffective assistance of

counsel under Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052 ¢la8fendant

must show both that his counsel's performance was deficient and that the defréoentgee
prejudiced his defense. An ineffective assistance of counsel claim should be tr@ed i
petitioner &ils to make a sufficient showing under either of3lrécklandprongs. Seeid. at 697
(courts may consider either prong of the test first and need not address both ptangs if t
defendant fails on one).

In the appellate context, a petitioner mustlasth that there was a reasonable probability
that, but for the errors of counsel, his claim would have been successful before thaigtatst

court. SeeMayo v. Henderson, 13 F.3d 528, 534 (2d Cir. 19%4Bre the Appellate Division

on direct appeal held that “a reasonable view of the evidence supports a finding that the
defendant intended to cause serious physical injury rather than’d€attarez 70 A.D.3dat
732. Therefore, appellateounsel’s failure to qperly correct the transcript to reflect trial
counsel’s objection did not prevent the Appellate Division from reachmgnerits of his

argument. There is no other way in which this error could prejudice petitioner. Thef@ng not



in the record herto indicate that,\en if the trial transcript were properly correcteiherthe
Appellate Divisionor the Court of Appeals would have reachatifferent result

Petitioner in hispro se submission, additionally argudsat his appellate counsel was
ineffective for (1) failing to argue that the evidence was legally ingerfi¢co support first
degree manslaughter and (2) failing to argue that trial counsel wastiveffior failing to
object to the trial court’s actions surrounding the jury verditte latter claim is simply
inaccurate as the quotation frometitioners appellate brief set forth above indicates, appellate
counsel dicargue, albeit in the alternative, that trial counsel was ineffective for fadiogject.

As for the formexlaim of legal insufficiency as to first degree manslaughteould not
hold thatpetitioner was denied the effective assistance of appellate counsel claiomelegm
de novo review, much less the deferential AEDPA standard that agpies Where the claim
of ineffectiveness is that appellate counsel failed to raisdrmmtous arguments, a petitioner
“may establish constitutionally inadequate performance if he shows thaecoomtéed
significant and obvious issues while pursuing issues that were clearly ariit@igly weaker'
Mayo, 13 F.3d at 533 Here the apellate attorneyiled anaffidavit in connectiorwith the
coram nobis proceeding explaininghy he chose to advance the arguments that heTldhe.
attorneystated thathe argument that the evidence was legally insufficient to support a
conviction for filst degree manslaughter wemmewhat contradictonyith the mainargument
advanced impetitioner’sbrief. that no reasonable view of the evidence could support a
manslaughter charge because the evidence demonstrated that if petitioner exttiedatly, he
acted with intent to kill.

Under New York law, a lesser included charge should be included visedefiendant

can show (1) that it iheoreticallyimpossible to commit the greater offense without also
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committing the lesser; and (2) that a reasonable view of the evidence to suppdirigathat the

defendant committed the lesser offense and najribeter._ Sefeople v. Glover, 57 N.Y.2d 61,

63, 453 N.Y.S.2d 660 (1982). Because New York law defines “serious physical injury” as
including “physical injury which creates a substantial risk of de&thy: Penal Law 8§ 10.00
(10), first-degree manslauggr satisfiesthe first element as a lesgacluded offense to
intentional murder, and whether its inclusion is appropriate most often turns on the second

element._See.q, People vMcNeil, 273 A.D.2d 608, 711 N.Y.S.2d 518 (3d Dep’t 2000);

People vBenson, 265 A.D.2d 814, 697 N.Y.S.2d 222 (4th Dep’'t 1999). It wouldbihpesar at

least somewhanomalous for appellate counsel to hakguel that, on the one hand, a
reasonable view of the evidence woatdly support a conviction for intentional murder if the
petitioner acted intentionally which requires theoncedinghat the evidence was legally
sufficient to sustain that chargeand on the other, that the evidence was legally insufficient to
prove the element of inteas to the lesser included charge.

To be sure, this inconsistency is not an obvious one, and perhapsiadafjaiency
argument could have been advanced in the alternative. But deciding not to advance this
argument was a valid tactical choice, especially becauseat &t all clear how petitioneould
have prevadd on legal insufficiencgiven that the Appellate Division rejectezh the merits,
the argument that no reasonable view of the evidence could support a convictistfagiiee
manslaughter. Had appellate counsel argued legal insufficiency, “theaidtgvould have
examined the claim through an extremely exacting lens.” Lee v.,R38BsF. Supp. 2d 141, 156
(W.D.N.Y. 2005). ¥Viewing the evidence in a light mdstvorable to the prosecution and
according it the benefit of every favorable inference, a reviewing court musthasker a

rational trier of fact could have found the essential elements of the cryoeda reasonable

11



doubt’ Id. (collecting New York ases discussing legal insufficiency). In light of the uphill
battle petitioner would have faced on this claim, appellate counsel’s decisiondat feag not
unreasonable. ddtioner points out that the legal sufficiency argument was preservedIby tria
counsel and the reasonable view of the evidence arguargrably was notAgain, however,
the Appellate Division reached the merits of petitioner’'s arguments and thdsstimstion does
not change the analysis.

The legal sufficiency argument wast “significant and obvious,” and the arguments that
appellate counsel did pursue were ra¢arly and significantly weaker.Mayo, 13 F.3d at 533.
Rather appellate counsel’s strategy afihnowing out weaker arguments on appeal and
focusing on those more likely to prevail, far from being evidence of incompetence, is the

hallmark of effective appellate advocacySith v. Murray, 477 U.S. 527, 536, 106 S. Ct. 2661

(1986)(internal quotations omitted)The application of the AEDPA standard to the gsial
makes it even clearéhat federal habeas corpus relief is not available here.
[I. Ineffective Assistance of Trial Counsel

Petitioneradditionally contends théile was deprived of the effective assistance of
counselWwhen his trial counsel failet object to the jurpeingsent back after announcing a
“Not Guilty” verdict as to the weapons charge.

After disposing of petitioner’s claim that firdegree manslaughter was erroneously
charged, the Appellate Division held that petitioner&iainingcontention is not preserved for
appellate review and, in any event, is without nmieffiavarez 70 A.D.3d at 733. fAis language
could only be referring to petitioner’s contention that he was denied a falytrilbé court’s
actions with respect to thery verdict, and in the alternative, that his trial counsel was

ineffective for failing to object; there was no other claim before the Appeliatsi@. But the

12



ineffective assistance of trial counsel claim could not have been proceduredly, tecause

was clearly based on the record, and therefouédoonly be raised in the manner in which it was
raised- on direct appealSeeN.Y. CPL§ 44Q10(2)(c) Absent any indicatiothat the

Appellate Division rejected petitioner’s ineffective assistance of trial coalzse on an
independent state ground — and indeed, it appears that no such State ground existtd —

presume that the State court decided the merits of the federal amlimenez v. Walke458

F.3d 130 (2d Cir. 2006).

Therefore, because the Appellate Division decided petitioner’s ineffectigteass of
trial counsel claim on the merits, the defererAiBDPA standard discussed above applies.
Given thesubstantiatieference built into th8tricklandstandardtself, my reviewunder §

2254(d)(1)is “doubly deferential.”_Se&nowles v. Mirzayance, 556 U.S. 111, 123, 129 S. Ct.

1411 (2009). “To prevail, petitioner must show not only that counpelformance fell below

the Stricklandstandard of reasonableness, but also that the statés@pptication of the

Stricklandstandard was itself unreasonable and not merely incorrAceVedo v. Capra, No. 13

Civ. 5579, 2014 WL 1236763, at *13 (E.D.N.Y. Mar. 25, 2014) (citing Harrington v. Richter,

U.S.---, 131 S. Ct. 770, 785 (2011)).
Under New York State lawg‘verdict reported by the jury is not final unless properly

recorded and accepted by the court.” People v. Sale@8nd.Y.2d 357, 379 N.Y.S.2d 809,

(1976) (citing N.Y. C.P.L. 8 310.80 However, “[a]trial court may reject aannounced verdict
only undertwo circumstances: (1) where it is legally defective, e.g., whenathéailed to

follow the court’s instructionsor (2) where it is repugnarit People v. Rivera, 15 N.Y.3d 207,

211 n.2, 906 N.Y.S.2d 785 (2010). Here, although the announced verdict was not necessarily a

13



final verdict of acquittal until accepted and recorded, the judge did not makendimg$ in his
apparent rejection of the verdict announced by the jury.

| cannot accept the State’s argumidait the jury was obviously confused and always
intended to find petitioner guilty. While that is certainly a possible inferérateeain be drawn
from the recorgdand perhaps even the most likely one, the fact remainghehaanscript
contains no express findings that the jury was confused, that it failed to follow th&sjudge
instructions, or that the verdict was repugnant or otherwise legally defe&li/the transcript
shows is that the jurgvice announced a verdict of “Not Guilty,” was sentlbfor an
indeterminate period to fithe “rest of théox in,” and then returned with a guilty verdict. At no
point did the trial judge make any of the findings required to reject an announcet.verdi
Because this appears to be an obvious errordayisth court, and there is no proffered
justification for trial counsel’s silencé,would seem that trial counsel walgjectively
unreasonable in failing to object.

Nonetheless, petitioner cannot meet the exacting standatePA. The Appellate
Division could have found that, viewing the record as a whole, petitioner suffered nogaejudi
from histrial counsel’s failure to objectThis is becauspetitioner was sentenced ¢oncurrent
fifteen year terms for manslaughter and criminal possession of a weapon. Emuif, ev
petitioner had been acquitted of weapons possession, it would not have shortened his prison
term This cemonstrateshat petitioner did not suffer substantial prejudice from his counsel’'s

error. SeeSmith v. Goord, 412 F. Supp. 2d 248, 258 (W.D.N.Y. 2006)e Appellate Division

could have concluded that petitioner suffered no prejudice because his corferctominal

possession of a weapon dhdt at all increase his sentendgnder AEDPA, “f airminded jurists”
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could disagree as to whether this conclusion would be correct, and thus the petition must be
deniedas to this claim

| recognize thathe Second Circuit’s decision in Jackson v. Leonardo, 162 F.3d 81, 86

(2d Cir. 1998), suggessscontrary result. There, the Circuit expressly rejected the argument that
a habeas petitioner could not show prejudice uBtiecklandwhere his counsel’s fiaire toraise
a double jeopardy isswaused the petitioner to serve no additional jail timeause the
sentences on multiple counts were imposed to run concutréltily Circuits reasoningvas
thatif petitionercommitted another criméemight possibly face enhanced jail time in the future
because he had tlalegedlyimproper conviabn on his criminal record (although the Circuit
acknowledged that the two convictions would not be treated as separate under theéh®tate’
extant sentencing schejmerherefore, according to the Circibgcausehe petitionefmay
suffer tangible predice” from his counsel’s errohehad satisfied the prejudice prong of
Strickland Id. at 8687.

Jacksorseems inconsistent witil other cases, includirfgtricklanditself, that establish
the standard of prejudi¢bata petitioner must show tavarrant habeasorpusrelief —that
“there is a reasonable probability that, but for counsel's unprofessional &éeoesult of the

proceeding would have been differentJhited States v. AiliBalogun 72 F.3d 9, 11 (2d Cir.

1995) (per curiam) (citation omitted) (quoti8grickland 466 U.S. at 688, 694, 104 S. Ct. 2052).

Implicit in theJacksorCourt’s finding of prejudice are the assumptions that it is reasonably

likely that the petitioner will commit another criméat he will be caught, indicted, and
convicted; and that when he is sentenced for this hypothetical crime, lescenill be
enhanced by the concurrent sentence under attack in the pending habeas petition

(notwithstanding that a petitioner, by definrtjowill still be faced with an equally or more severe

15



conviction that is concurrent to the one under attadklat all seems awfully speculative dan
as to the first assumption, a bit cynical), tia “reasonablerobability” that Strickland

requires’

Notwithstanding any analytical deficiencieslicksonl would be bound to apply it as

controlling authority but for two additional factorEirst, theSecondCircuit in Jacksomoted

that “[b]ecause Jackson filed his habeas petition before the enactment of the ABBPA
AEDPA amendments do not govern the disposition of his petititth.at 84 n.8. Therefore, the

Circuit in Jacksorundertookde novo review, rather than the deferential AEDPA review that

applies hereThis means that the issue befareis not whether petitioner was prejudiced or

not; rather, the issue is whether the Appellate Division so unreasonably &tplthndthat

no fairminded jurist could support its conclusion that petitioner had made an inadequateg showin
of prejudice.

Relatedly Jacksons a Second Circuit case, and gtect AEDPA sandard requires that |

affirm state court decisionmlessthey are tontrary to, or involved annreasonable application
of, clearly established Federal law, as determined by the SupremeoCthetUnited States

See28 U.S.C. § 2254(d)(LRodriguez v. Miller 537F.3d 102, 106-07 (2d Cir. 2008)Nb

principle of constitutional law grounded solely in the holdings of the various courts @isppe
even in the dicta of the Supreme Court can provide the basis for habedy.rBligtict couts

in this Circuit haveheldthata habeas writ cannot issue becauSkate court decision is contrary

to or unreasonably applidacksonand | agree SeeRodriguez v. Smith, 485 F. Supp. 2d 368,

* Adding to the speculation, to receive an enhancement on a future sentemegitibner here would also have to
suffer a change in New York or federal law (depending on where his hypathetme was chargedr prejudice
to arise. At the time afackson New York law would not enhance a sentence fori@ gun conviction running
concurreny with a manslaughter conviction arising out of the same incideaN.Y. Penal L. §70.1Q and that
law has not changedsimilarly, the United States Sentencing Guidelines would add no extra criminayhpsiats
for petitioner’s conviction since he was sentenced for both ciatrtbe same time and there was no intervening
arrest. SeeU.S.S.G84A1.2(a)(2). The Guideles have never changed on this issue.
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384 n.7 (S.D.N.Y. 2007Nelson v. Sears, No. 05 Civ.10341, 2006 WL 775123, at *14

(S.D.N.Y.March 28, 2006) The petition is therefore denied as to the ineffective assistance of
trial counsel claim.

[I1.  Other Claimsof Error

Both the initialpro se petition and the subsequent brief by counsel plainly focus on
ineffective assistance of counsélowever, | read thpro se petition to raise other claims of
error, namely that (1) the trial court deprived petitioner of a fair triadmging the jury back in,
and perhaps subjected him to double jeopardy, 2nithét the trial court erred by improperly
submitting involuntary manslaughter to the jury as a lesstuded chargé.

A. Jury Verdict

To the extent that petitioner is arguing that the trial court erred with regard taytlse ju
verdict, the federal basfer that claimis unclear In his brief before the Appellate Division on
direct appeal, petitioner principally advanced claims of error under New Yerlatguing that
the trial court did not comply with Article 310 of the Criminal Procedure Law, whaverns
jury verdicts, and cited to cases interpreting that statgtie$ of the proper application of state
law are beyond the purview of this Court in a federal habeas proce&egwarthout v.

Cooke, U.S. : , 131 S. Ct. 859, 86268B1) (per curiam) (holding that it is of no

federal concern whether state law was correctly applied).
However, it appearthat the petition mighbe construed as raisitige federal claim that,
by sending the jury back, the trial judge deprived petitioner of his “right to ha\arly, rather

than the judge, reach the requisite findinggafitty.”” Sullivan v. Louisiana, 508 U.S. 275, 277,

® | must reject the State’s contention that | should consider the instant petitioly taise claims for ineffective
assistance of appellate and trial counsel, rather than allege any errorsriay toit or tle Appellate Division. ft

is well established that the submissions pfase litigant must be construed liberally and interpreted to raise the
strongest arguments that theyggest.” Triestman v. Federal Bureau of Prispfg0 F.3d 471, 474 (2d Cir. @6)
(internal quotations omitted).
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113 S. Ct. 2078 (1993)t might also be construed as raising the claim that petitioner was
subjected to double jeopardy when the jurors were sent to “recongidanerdictof not guilty
on the weapons count.

As noted, petitioner principally relied upon New York state law before the Appella
Division. But petitioner did argue that “[t]he court’s rejection of the earkediet sent the
unmistakable message to the jurors that they had gotten it ‘wrong.” Appellaetothewas
deprived of his due process right to a fair trial.” In making this argumetitioper cited the

14th Amendment of the U.S. Constitution in his headings for Point liciéediUnited States v.

Martin Linen Supply Co., 430 U.S. 564, 573 (1977), for the proposition thae“{tlal judge is

. .. barred from attempting to override or interfere with the jurors' independent jtdgrae
manner contrary to the interests of the accused.” There is also a fleetingoeefedmuble
jeopardy, in a parenthetical followingc#tation to a state court case, and several of the state
court decisions citeth the briefaddressed double jeopardy claims.

Although petitioner did ngblace much emphasis on thésderal clains, his appellate
brief did inform the state coudf the “essential factual allegations” and “essentially the same

legal doctrine’thathe arguably asserts this petition. SeeStrogov v. AtorneyGen. of the State

of New York 191 F.3d 188, 191 (2d Cir. 1999). Therefore, | hold that ttlages exhausted.
SeelLau v. Goord540 F.Supp. 2d 399, 404-05 (E.D.N.Y. 2008) (holding federal claim
exhausted where petitioner cited federal case law prohibiting directed vemdictsinal cases
and argued that trial judge “essentialiyect[ed] a guilty verdict” by failing to follow procedures
in Article 310).

However, petitioner’s claims that the trial court erred with regard to the jeysct are

procedurally barred. It is undisputed that trial counsel did not object whemyhegs sent back
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after announcing a “not guilty” verdict as to the weapons charge. After ruling tiorpsts
claim relating to the firsdegree manslaughter chargghich | will address below the
Appellate Division ruled that petitioner’s “remainingntention is not preserved for appellate

review and, in any event, is without merifTavarez 70 A.D.3d at 733. Although the Appellate

Division did not specifically identify the “contention” to which it was referripgtitioner’s
appellate brief rasd two main points: that submitting the ficdgree manslaughter charge to
the jury was error, and that the trial court deprived petitioner of a fair yrisétding the jury
back without explanation. Having already disposed of the first content@Apibellate
Division could only have been referring to the second.

“A statement that a petitioner's claim was ‘unpreserved’ is sufficient tolisktéiat [the
Appellate Division] was relying on a procedural bar as an independent ground inrdjspfdse

issue.” Boyd v. Griffin, No. 11-€V-324, 2014 WL 1797477, at *9 (E.D.N.Y. May 7, 2014).

That the Appellate Division also found the claim to be without merit does not chasge th

conclusion.Seeg.g, Green v. Travis, 414 F.3d 288, 294 (2d Cir. 2Q0f&]ven when a state

court says that a claim is ‘not preserved for appellate review’ but thenirubesy'event’ on the
merits, such a claim is procedurally defaulted.”). The Second Circuit has “peltedly that
the contemporaneous objection rule is a firmly established and regularly folkeve York

procedural rule,Downs v. Lape657 F.3d 97, 104 (2d Cir. 2011), and there is no indication that

applying the rule in this case fits into the narrow category of exorbitaapplisations of state
law serving no legitimate interesEeelLee v. Kemna, 534 U.S. 362, 376, 122 S. Ct. 877 (2002).
A procedural default may be excused if the petitioner can show cause andcprejudi

Ineffective assistance of counsel may constitute cause, but the pefitiosieraise that

® A procedural default may also be excused in the case of a fundamental miscéijtiatieep whichwould require
petitioner to showthat he is actually innocent of the crime for which he has been convi@egéDunham v.
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ineffective assistance as a separate and meritorious constitutional Skeefdwards v.
Carpenter529 U.S. 446, 450-51, 120 S. Ct. 1587 (20@gtitioner properly raised a claim for
ineffective assistance of trial counselth here and on his direct appeal. Howether Appellate
Division rejected this claim on the meritxoncluded abovthat this determination was not
unreasonableTherefore, becaugeetitioner cannot shothat he has a meritorious claim for
ineffective assistance of counsel, he also cannot shoge to excuse the procedural bar as to
his directclaim of error.

There is a split between the Circuits as to whether, when a state court has decided a
ineffective assistance claion direct appeal, that decision is entitled to AEDPA deference in the

causeandprejudice context. See Richardson v. Lemke, 745 F.3d 258, 272-73 (7th Cir. 2014)

(describing split). The Seventh Circuit has explicitly held that AEDPA deterapplies to
causeandprejudice seeid., and the Tenth Circuit has implicitly agreed with this approach in an

unreported decisionSeeRoberson v. Rudek, 446 F. App’x. 107, 109 (10th Cir. 2011). The

Third and Sixth Circuits, meanwhile, have applietbaovo analysis._Seelall v. Vasbinder,

563 F.3d 222, 236-37 (6th Cir. 2009); Fischetti v. Johnson, 384 F.3d 140, 154-55 (3d Cir. 2004).

The Second Circuit was recentignfronted with this question and declined to rule on it,

suggesting that it remains an open question in this Cir&&éeBramble v. Griffin 543 F.

App’x. 1,4 n.1 (2d Cir. 2013). However, | believe that the Seventh Circuit’'s approach ig.correc
A federal habeas court cannot consider ineffective assiséanoaenstituting cause and prejudice
unless that ineffective assistance claim has been exhausted in stat&eekdwards v.

Carpenter529 U.S. 446, 447, 120 S.Ct. 1587, 1589 (2000). And if it has been exhausted in state

court, there seems no more basis for reviewing it de novo than there wouldabg @ther

Travis 313 F.3d 724, 730 (2d C2002)(citing Schlup v. Delp513 U.S. 298, 3B 115 SCt. 851 (1995)
Petitionercould not and does notakesuchaclaim here.
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exhaustealaim. This is especially apparent in this case, where in ruling that petitioner’s jury
claims were procedurally barred, the Appellate Division necessarily rejeetadginment that
counsel was ineffective for failing to object.
B. Improper Lesser Included Charge

Petitioner’s other possible claim of errethat the trial court erred by charging an
improper lessemcluded offense-does not state a claim for federal habeelief. Although the
“United States Supreme Court [has] found that in capital cases, due processradual court
to instruct a jury on lesser-included offenses, ifdliglence warrants such a chatge,non-
capital cases trial courts refual to instruct the jury on firstiegree manslaughter as a lesser
included offense of murder “cannot form the basis for habeas rebgdri v. Smith 546 F.

Supp. 2d 26, 42-43 (E.D.N.Y. 2008ge alsd@ones v. Hoffman, 86 F.3d 46, @&l Cir. 1996)

(holding that“[s]ince a decision interpreting the Constitution to require the submission of
instructions on lesser-included offenses in non-capital cases would involve the annourméeme
a new rule,” the coumas precluded from consideg the issue in a habepstition) (citing

Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060 (1989)).

Similarly, “[t|he Supreme Court has not ruled upon whether it is a violation of the
Constitution or federal law for a trial court to instruct the jury on a leeskrded offense, in a

non-capital case, if such an instruction is imprdp&esmith v. Bradt, No. 08 Civ. 6546, 2009

WL 3189346, at *3 (S.D.N.Y. Oct. 5, 2009). Granting habeas relief on this claim would thus
involve announcing a new rule, which would be imprdpethe reasons set forth Jones, 86

F.3d at 48.
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CONCLUSION

The petition for a writ of habeas corpus is denied, and the case is disniiséadna
pauperis status is granted for purposes of appeal.

A certificate of appealability shall iss@as to two specific questiond) whether a State
court decision denying an ineffective assistance of counsel ctairbe contrary to, or an
unreasonable application of the prejudice requirementrick&nd where the petitioner
receivedconcurrent sentences, only one of which is the subject of the ineffective assistance
claim; and (2) whether, whea State court haeld that a claim is procedurally barreohd tha
the bawill not beexcused by ineffective assistarafecounsela federal habeas cowtould
apply AEDPA deferencm considering whethdhatineffective assistance of counséim can
serve as cause and prejudice for excusiegprocedural defauliSee28 U.S.C. § 2253(c).

The Clerk is directed to enter judgment.

SO ORDERED.

Digitally signed by Brian M. Cogan

u.S.D.J.

Dated: Brooklyn, New York
May 18, 2014
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