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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

TRUSTEES OF THE METAL POLISHERS
LOCAL 8A-28A FUNDS,
Plaintiff, MEMORANDUM & ORDER
12-CV-4259 (MKB)

V.

PRESTIGE RESTORATION AND
MAINTENANCE, LLC,

MARGO K. BRODIE, United States District Judge:

Plaintiff, Trustees of the Metal Polishdrgcal 8A-28A Funds, moved for a default
judgment against Defendant Prestige Redton and Maintenance, LLC, on June 12, 2013,
which motion was referred to Magistrate Judge Roanne L. Mann. By report and
recommendation dated August 8, 2013, Judge Mann recommended that the Court grant
Plaintiff's request for a default judgment agaiDsfendant as to liability but deny Plaintiff's
request for damages and attorneys’ feds.objections were filed to the report and
recommendation. Instead, on August 26, 2013, Fidiiéd an amended motion for a default
judgment. After reviewing Plaintiff's amendeabtion for default judgment, the Court declines
to adopt the recommendation tiRdaintiff's request for damages be denied. The Court adopts
the recommendation to grant the default judgtras to liability and to deny Plaintiff's
application for attorneys’ fees.

I. Background

On August 24, 2012, Plaintiff commenced thision alleging violations of § 302 of the
Labor Management Relations Act of 194ENtRA”), 29 U.S.C. § 185, and 88 502(a)(3) and

515 of the Employee Retirement Income Secukity (“ERISA”), 29 U.S.C. § 1132(a)(3) and §
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1145. Although properly served, Defendant failedegpond to the Complaint and on January 7,
2013, Plaintiff sought a notice of default whichsaentered by the Clerk of the Court on that
day. (Docket Entry Nos. 5 and 6.) Plaintiff moved for a default judgment on January 8, 2013,
which was denied by the Court as deficienFabruary 25, 2013, because, in part, Plaintiff
failed to submit any evidence in support ofdtsim for damages. (February 25, 2013 Order.)
On June 12, 2013, Plaintiff filealrenewed default motion which was referred to Judge Mann.
(Docket Entry No. 9 and June 21, 2013 Ordér) June 21, 2013, Judge Mann issued an order
finding Plaintiff's renewed motiofinadequate in a number ofsgects.” (Docket Entry No. 11,
Order re: Motion to Amend 1.) SpecifibglJudge Mann found that no explanation was
provided as to how the audit was performedf the auditor’s repowas authenticated only
through an affidavit of counsel, and not by theisor who performed the audit, and the auditor
who performed the work was not identified by namie.) (Judge Mann also noted that
Plaintiff's application for attorneys’ fees was a#ént in that it provided only a summary of total
hours, in half-hour increments, did not syppbntemporaneous time records, and did not
describe the background of eassociate and paralegald.j Plaintiff was afforded “one final
opportunity to cure thesdeficiencies.” Ifl.) On July 2, 2013, Plairtitimely filed an additional
submission, which included an “affidavit of Kimesha Hines,” an auditor of the Payroll Auditing
firm of Marshall & Moss, but was otherwise stéttially identical taPlaintiff’'s June 12, 2013
submission. (Docket Entry No. 12.) Plaintiff didt address the deficiers in its application
for attorneys’ fees. Id.)

On August 8, 2013, Judge Mann issuadport and recommendation (“R&R”)
recommending that the Court gtaHaintiff's request for a defdt judgment against Defendant

as to liability, but deny Plaiiif's request for damages antt@neys’ fees. (Docket Entry



No. 13.) Plaintiff failed to file any objectiongthin the statutory timg@eriod and did not seek
any additional time to object to the R&Ristead, on August 26, 2013, the deadline by which
objections to the R&R were to be filed, Pi#irfiled an amended motion seeking damages and
costs, but not attorneys’ feegDocket Entry No. 14, Am. Mqt.In support of the August 26,
2013 amended motion, Plaintiff submits a néfrdavit by Kimesha Hines authenticating the
audit which forms the basis for Plaintiff's claim for damagies, Hines Aff.), and for the first
time attaches a copy of the signed Truste®gnent between Plaintiff and Defendandl., (Ex.
B, Trust Agreement.) The amended motion is tise almost identical to Plaintiff's July 2,
2013 submission, except that Plaintiff se$R546.37 instead of $6,976.29 as the principal
amount of delinquent contributions due andrayfior the same relevant time period, January 1,
2008 through December 31, 2010.
Il. Discussion
a. Standard of Review

A district court reviewing anagistrate judge’s recommendeting “may accept, reject,
or modify, in whole or in part, the findings mcommendations made by the magistrate judge.”
28 U.S.C. § 636(b)(1)(C). “Failure to objectaanagistrate judge’s pert and recommendation
within the prescribed time limit ‘may operateawaiver of any further judicial review of the
decision, as long as the parties receive cleacanof the consequencestheir failure to
object.” Sepe v. New York State Ins. Fu#4@6 F. App’x 49, 50 (2d Cir. 2012) (quotikkited
States v. Male Juvenjlé21 F.3d 34, 38 (2d Cir. 1997¥ge alsdVagner & Wagner, LLP v.
Atkinson, Haskins, Nellis, Brittingham, Gladd & Carwile, R.896 F.3d 84, 92 (2d Cir. 2010)
(“[A] party waives appellate review of adision in a magistrate judge’s Report and

Recommendation if the party fails to file timalijections designating thgarticular issue.”).



When a party submits a timely objection to pa and recommendation, the district court
reviews the parts of thepert and recommendation to whithe party objected undeda novo
standard of review. 28 U.S.C. § 636(b)(1)(€Be also Larocco v. Jacksdwo. 10-CV-1651,
2010 WL 5068006, at *2 (E.N.Y. Dec. 6, 2010). However, “even irda novareview of a
party’s specific objections, the Court ordinamil not consider ‘arguments, case law and/or
evidentiary material which could have been, but [were] not, presented to the magistrate judge in
the first instance.”Gesualdi v. Specialty Flooring Sys., Indo. 11-CV-5937, 2013 WL
5439145, at *3 (E.D.N.Y. Sept. 27, 2013) (quotkennedy v. Adamdo. 02-CV-1776, 2006
WL 3704784, at *1 (E.D.N.Y. Sept. 1, 20068¢e als&Zamudio-Berges v. United Statéo.
08-CV-8789, 2013 WL 2896978, at *3 (SNDY. June 13, 2013) (same).

Although a party’s default “'is deemed ¢onstitute a concession of all well pleaded
allegations of liability, it is not com$ered an admission of damagesCement & Concrete
Workers Dist. Council Welfare Fund, Penskumd, Annuity Fund, Educ. & Training Fund &
Other Funds v. Metro Found. Contractors N899 F.3d 230, 234 (2d Cir. 2012) (quoting
Greyhound Exhibitgroup, Inc. v. E.L.U.L. Realty CpA¥3 F.2d 155, 158 (2d Cir. 1992)). In
order to recover a default judgment, “[tjhere mustan evidentiary basfor the damages sought
by plaintiff, and a district court may deterraithere is sufficient édence either based upon
evidence presented at a hearing or upon &weuf detailed affidavits and documentary
evidence.”ld. (citing Fed. R. Civ. P. 55(b)(2) afaistok v. Conticommodity Servs., |r&73
F.2d 38, 40 (2d Cir. 1989)3e alsdlrustees of Empire State Carpenters Annuity,
Apprenticeship, Labor-Mgmt. Cooperation, Pens& Welfare Funds v. Infinity Glass &
Restoration LLCNo. 12-CV-5650, 2013 WL 5278200, at ¢B8.D.N.Y. Sept. 17, 2013) (noting

that, in calculating an award of damages mation for default judgment, a court may “rely on



detailed affidavits or documentary evidence to. evaluate the proposed sum.” (alteration in
original) (quotingFustok 873 F.2d at 40)).
b. Liability and Damages

i. The Report and Recommendation

Judge Mann found that the Complaintesad cause of action under ERISA and LMRA
and that Plaintiff is entitled to a judgmeat to liability. (R&R at 5-6.) Judge Mann found,
however, that Plaintiff is not entitled ttamages because Plaintiff has not provided any
admissible evidence upon which the court cagddertain the amount of damages to award.
(R&R at 7 (citing,inter alia, House v. Kent Worldde Mach. Works, Inc359 F. App’x 206,
207 (2d Cir. 2010) (“[E]ven whethe defendant defaults andnist present to object, damages
must be based on admissible evidence.”))). example, in support of its request for damages
under ERISA, Plaintiff submitted an audit repioom an examination of Defendant’s records
that were inadequately authenticate(ld. at 8-9.) In addition, Plaintiff submitted an affidavit
from its own counsel, Dana L. Henke, with conclusory statements about what damages were
owed to Plaintiff. Judge Mann concludedtthunsupported and colusory assertions by
counsel, which are not based on first-hand Kedge, cannot support an award of damages,”
and recommended denying an award of damadédsat(14 (citingjnter alia, Laborers’ Local

Union No. 91 Welfare Fund v. Danco Const., IiND. 94-CV-0318, 1996 WL 189510, at *1

! The audit report was accompanied by an unsworn statement of Kimesha Hines of the
audit firm Marshall & Moss attesting that amdstor of the firm had reviewed Defendant’s books
and records. Judge Mann fouth@t the statement failed to etehe standard of 28 U.S.C.

§ 1746, which allows the use of unsworn declaratiori®u of sworn affidavits when they are
expressly made “under penalty of perjurySe€August 8, 2013 Report & Recommendation of
Judge Roanne L. Mann (“R&R”) at 9 n.5.) dddition, Hines’ affidavit provided no detail
describing how the audit was conducted, what doogsneere reviewed and relied on to prepare
the audit, or whether the affiantchpersonally conducted the auditd.(at 12—13.)
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(W.D.N.Y. Apr. 17, 1996)Trustees of Local 522 Pensionrtlv. Tri-Boro & Rest. Supply Co.,
Inc., No. 12-CV-0163, 2013 WL 685377, %k (E.D.N.Y. Feb. 24, 2013)).)

Judge Mann further noted that Plaintiff Haekn afforded two opportunities to cure the
deficiencies in its filings, yeboth times Plaintiff failed tprovide the requisite, admissible
documentation upon which the court could calabat award of damages. (R&R at $ée
February 25, 2013 Order denying Motion forf@dt Judgment; June 21, 2013 Order of Judge
Roann L. Mann (Docket Entry No. 11).) Accorgly, Judge Mann recommded that Plaintiff’'s
request for damages be denied without leave to renie\y). (

ii. Plaintiffs Amended Motion

Plaintiff failed to file any objections withithe statutory time period and did not seek any
additional time to object to Judge Mann’s R& However, on August 26, 2013, the deadline for
filing objections, Plaintiff filed an amended motisaeeking damages and costs. In support of the
August 26, 2013 amended motion, Plaintiff submits a new affidavit from Kimesha Hines,
authenticating the audit which forms the basrdHaintiff’'s claim fordamages, and providing
for the first time a signed copy of the Trégjreement between Plaintiff and Defendant.
Plaintiff offered no legal support for why it shoddd allowed to further amend its motion for
damages where it was twice allowed tosdoand where Judge Mann’s June 21, 2013 Order
informed Plaintiff that it was being affordedrfe final opportunity” to cure the deficiencies.
Plaintiff offered no excuse for why it did not cure these deficienniessponse to the
February 25, 2013 Order or the June 21, 2013 Orider.did Plaintiff explain why it did not
timely object to the R&R.

iii. Analysis
Because Plaintiff failed to submit a timedpjection to Judge Mann’s R&R, the Court

reviews the R&R under a ‘ehr error” standardSeeWagner & Wagnen,LP, 596 F.3d at 92
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(2d Cir. 2010). Having reviewed Judge Man@sommendation that the Court find Defendant
liable for default and finding no clear errthe Court adopts the recommendation.

As for Plaintiff's damages, the Courtéiwise finds no clearer in Judge Mann’s
recommendation that Plaintiff's applicatiorr flamages be denied, based on a failure to
establish damages through admissible, autheatdaatidence. However, Plaintiffs amended
motion, presumably filed in lieu of an objectisamedies the deficienciedentified in Judge
Mann’s R&R. Although Plaintiff’'s August 26, 2013 amended motion was filed in patent
disregard of the rules of the Coartd the relevardtatutory provisionsee28 U.S.C.

8 636(b)(1)(C) (“Within fourteen days afteribg served with a copy, any party may serve and
file written objections to such proposed fings and recommendations as provided by rules of
court.”), and the Court ordinarily will not revietevidentiary materialvhich could have been,
but [were] not, presented to the n&tgate judge in the first instancé&esualdj 2013 WL

543145, at *3 (citindkennedy 2006 WL 3704784, at *1), in the imésst of judicial economy and
justice, the Court will overlook Platiff's repeated failures to comply with the rules of the Court
and consider the evidentiary material pd®d by Plaintiff in the August 26, 2013 amended
motion. The Court does so in lieu of granting i leave to renew itapplication for damages

a third time?

2 Where a plaintiff's request for damageas been denied due to inadequate
authentication, courts inigCircuit freely give lea® to renew the applicatioBee, e.g.Trustees
of Local 522 Pension Fund v.idBoro & Rest. Supply Co., IndNo. 12-CV-0163, 2013 WL
685377, at *4 (E.D.N.Y. Feb. 24, 2013) (“[U]ngported and conclusory assertions are
inadequate to establish damages. . . . Accorgiigé court denies plaintiffs’ application for
damages without prejudice to renew upon subimsof proper documentation.” (citations
omitted));Bd. of Trustees of the United UniohRoofers v. Dana Restoration, Inblo. 09-CV-
1076, 2010 WL 3925115, at *2 (E.D.N.Y. Sept. 14, 2Qd@nying Plaintiffs’ application for
damages with leave to renew “upon an appropatidavit or affidavits by people with actual
knowledge who can properly authenticate the funds’ damages and the receptst)and
recommendation adopted010 WL 3909232 (E.D.N.Y. Sept. 29, 201QaBarbera v.
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1. Authentication

The Court finds that the newfijed affidavit by Kimesha Hines properly authenticated.
28 U.S.C. § 1746 permits an unsworn declaratdoe treated as if it were sworn, if the
declarant were to: “(1) ‘declare (or certify, verify, or state)) (@der penalty of perjury,” (3)
that the matter sworn to is ‘true and corrediy’te World Trade Ctr. Disaster Site Litjgi22
F.3d 483, 488 (2d Cir. 2013) (quoting 28 U.S.C. § 1746)he new affidavit, Hines states, I
declare under penalty of perjuryattthe foregoing is true andreect,” substantially meeting the
requirements of 28 U.S.C. 8 1746. (Hines Aff. at Aijus, the Court will treat the new affidavit
as a sworn statemehtAttached to the Hines affidavit ike audit report prepared by Hines.
(Am. Mot. Ex. C, “Audit”).

Plaintiff attaches to thelenke affidavit a copy of thsigned Collective Bargaining
Agreement (“CBA”) between the Metal Polishé&duction and Novelty Workers Union Local
8A-28A and Defendant, effective June 1, 2008 through May 31, 2011. (Am. Mot. Ex. A,
“CBA"). Inthe August 26, 2013 amended motiomiBtiff for the firsttime attaches to the

motiorf the Trust Agreement creating the LoB&-28A Welfare Fund (“the Fund”) and

Rockwala Ing.No. 06-CV-6641, 2007 WL 3353869, at *6 (E.D.N.Y. Nov. 8, 20@ranting
plaintiffs leave to renew application for damagapon an appropriate affidavit or affidavits by
people with actual knowledge who can properly aatitate the funds’ damages and the records
upon which the damages calculations are basdtigklayers Ins. & Welfare Fund v. David &
Allen Contracting, InGg.No. 05-CV-4778, 2007 WL 3046359,*& (E.D.N.Y. Oct. 16, 2007)
(denying award of damages without prejudicegisew where submissions included only an
affidavit of counsel).

® Henke’s affidavit, however, suffers fratme same deficiencies identified by Judge
Mann in the R&R. As counsel for the Truste Henke has no personal knowledge as to key
paragraphs in her affidavit that establish damages owed by Defen8aeHir{es Aff. of
August 26, 2013 11 10, 11, 13.) Thus, the Court doesamsider any of these statements in
assessing damages.

* The Trust Agreement is attached as a freekng Exhibit, and isiot referenced in the
Henke affidavit or in the Memorandum of Law.
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authorizing the Trustees of the@ind to collect contributions drehalf of the union. (Am. Mot.
Ex. B.) The Trust Agreement went into effect on July 1, 2009.at 24.) Although Plaintiff
seeks damages from January 1, 2008 through December 31, 2010, Plaintiff has not shown the
existence of a CBA prior to June 1, 2008, oadfrust Agreement prior to July 1, 2009.
Although these documents are presented wittieuaffidavit of a custodian of record,
the Court accepts them as evidence for the purpiosalculating damages in a default judgment.
Seee.g, Local No. 46 Metallic Lathers Union & Rédorcing Iron Workers Welfare Trust,
Annuity Fund, Pension Fund, Apprenticeship éuviacation Funds, Scholarship Fund, & Other
Funds v. Brookman Const. Co., Indo. 12-CV-2180, 2013 WL 5304358, at *3 (E.D.N.Y.
Sept. 19, 2013) (awarding damages based on the ssibmbf affidavits from plaintiff's counsel
and from an independent auditor, a “copy of the audit, correspoadetween plaintiffs’
counsel and defendant’sunsel discussing the audit,” and a copy of the CBA)stees of
Empire State Carpenters Annuity, Appreeship, Labor-Mgmt. Co-op., Pension & Welfare
Funds v. Miller Floor Covering, IncNo. 12-CV-5660, 2013 WL 5366962, at *4 (E.D.N.Y.
Sept. 24, 2013) (affirming arbitrator’'s award étamages upon plaintiff’s submission of the
Collective Bargaining Agreement and the trustéasint Policy for Collection of Delinquent
Contributions”). The information provided Plaintiff’'s August 26, 2013 amended motion,
along with the affidavit and audit of an indegent auditor, providsufficient evidence from
which the Court can make a determination of damag§egTrustees of Empire State Carpenters
Annuity, 2013 WL 5278200, at *8 (notirtpat, in calculating an awdof damages in a motion
for default judgment, a court may “rely on detaitdtidavits or documentary evidence . . . to

evaluate the proposed sum.ltéaation in original) (quotindrustok 873 F.2d at 40)).



2. Principal Delinquent Contributions

The Court finds that the evidence submittedPlaintiff supports an award for a principal
amount of delinquent contributions of $4,036, exelei®f interest and liquidated damages.
These contributions were authorized by the Gi#fich (1) established the Welfare Fund and the
Pension Fund, (CBA Art. XVII-XVIII); (2) prorded for employer deduction of union dues from
the wages of employees, (CBA Art. 1V); and @ithorized payments to the Trustees for union
dues, the welfare fund and the retirememicf, (CBA Art. XLI). In addition, the Trust
Agreement authorizes Plaintiff to collect conttibas as provided for in the CBA. (Am. Mot.

Ex. B, Trust Agreement 17-19.)

While Plaintiff requested damages foe ttime period from January 1, 2008 through
December 31, 2010, the CBA and Trust Agreatrsubmitted by Plaintiff only support the
recovery of damages as of July 1, 2009, thectiffe date of the Trust Agreement authorizing
Plaintiff to collect contributions from Defendaait the rates providedifin the CBA. Without
evidence that Plaintiff was authorized to colleentributions from the Defendant prior to that
date, the Court cannot award damages fotithe period between January 1, 2008 and June 30,
2009° Thus, based on the documentation submitteBlaintiff, Plaintiff is entitled to damages
for delinquent contributions from July 1, 2009 through December 31, 2010.

The Court calculates the damages due by rapto the revised affidavit of Hines, the
auditor retained by Plaintiff, and the audit pregohby Hines. In the revised affidavit, Hines
states that she personally conigdulcthe audit pursuant to ttexms in the CBA and the Trust

Agreement, (Hines Aff. {1 6, 10-11), and attachescomplete audit report, which itemizes

® Even if Plaintiff had submitted a previous Trust Agreement authorizing the Trustees to
collect contributions prior to July 1, 2009, with@CBA establishing conbution rates prior to
June 1, 2008, the effective date of the CBA submitted by Plaintiff, the Court would still only be
able to award damages for the ¢ifperiod beginning June 1, 2008.
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delinquent contributions by yeagsgeAudit). A review of the audit shows that the amount due
for delinquent contributions iR009 is $2,264.81. (Audit at 2.) TReurt awards half of this
figure to represent the delinquent camiitions from July 1, 2009 — December 31, 2009, in
addition to the entire amount of the 2010irbpuency ($2,903.59), for a total of $4,036 in
delinquent principal contributiorfs.

3. Interest and Liquidated Damages

Under ERISA, a party seeking to recover ungaidtributions is entitled to “interest on
unpaid contributions,” which “shall be determined by using the rate provided under the plan, or,
if none, the rate prescribed under section 6620itd 26.” 29 U.S.C. 8 1132(g)(2). Here,
neither the CBA nor the Trust Agreement submitted by Plaintiff provides for a specific interest
amount. The Trust Agreement states that Trustessrecover “interest thereon.” (Am. Mot.

Ex. B at 19.) With respect to the interest caltioh, Hines states: “Sind¢kere was no exact rate
stated, the Trustees have advised me that they dstablished the intesterate that should be

charged to delinquent employeed @%b per year.” (Hines Afff 11.) However, Plaintiff has

® Even if Plaintiff had submitted a prior Collective Bargaining Agreement and Trust
Agreement covering the entire period for whatdmages are requested, the Hines affidavit and
accompanying audit support only an awaf&6,976.29 in delinquent contributions for
January 1, 2008 through December 31, 2010eratian the principal amount of $9,546.37
requested in the August 26, 2013 amended motiSeeAm. Mot. I 13.) According to the
audit, the $9,546.37 figure actuatlypresents the unpaid princigmilis interest and liquidated
damages, calculated in the audit at 10% per, et 20% of the total rcipal, respectively.
(SeeAm. Mot. Ex. C at 1, 2). Although in herfiglavit Hines inexplicably states that the
“principal amount of unpaid iinge benefit contributions” i$9,546.37, (Hines Aff.  14), pages 1
and 2 of the audit prepared by Hines indig¢htd the totatdeficiency amount” of delinquent
benefit contributions for 2008 through 2010s4%6,976.29. (Am. Motion, Ex. C at 1.) This
number comports with the paipal listed on the “Schedutd Interest Calculation,”d. at 2),
and is also consistent with Plaintgfprior submissions to the CourSeeJuly 2, 2013 Am.
Motion 1; January 8, 2013 Mot., Statemenbaimages (listing “Principal Amount Due from
January 1, 2008 through December 31, 2010 as $6,97612%ddition, Hines states that
liquidated damages were calcuthtg 20%, (Hines Aff. { 12pnd that she calculated the
liquidated damages owed by Defendant as $1,39%2§ (3), which is 20% of $6,976.29, not
of $9,546.37.
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submitted no evidence from the Trustees to estabilis interest rate. Therefore, the Court
rejects Plaintiff's applicatiofor interest calculated at 10% per annum, and instead awards
interest in accordance with 26 U.S.C. § 6621(ag&tablishing a payment rate of the Federal
short-term interest rate plugp@rcentage points). The Court uies average annual short-term
interest rate for Julg, 2009 through December 31, 201%eeBd. of Trustees of Pointers,
Cleaners & Caulkers Welfare Fund, Pension F&nédnnuity Fund v. Super Eagle Contracting,
Inc., No. 12-CV-0399, 2013 WL 802034, at *3 (ENDY. Jan. 16, 2013) (collecting cases
applying average annual short-term interesf)ort and recommendation adopte?013 WL
802847 (E.D.N.Y. Mar. 5, 2013). Because Plainsiféntitled to have interest compounded on
delinquent payments, the Court calculated intaregte same manner as that calculated by
Plaintiff’'s auditor, but applyinghe applicable 6621(a)(2terest rates inead. Between July 1,
2009 and December 31, 2010, the Federal short-term rate plus 3% w&edUnited States
Department of Labor, IRC 6621 Table ofdérpayment Rates, Column 1, “(a)(2)
Underpayment Rates”, available at http://wwhal.gov/ebsa/calcular/interestratetables.html.
Applying this interest rate selts in compounded interestymaents of $45.30 and $163.25 due at
the end of 2009 and 2010, respectively, for a total of $208.55 in intere’st due.

As for liquidated damages, the Trust Agreement submitted by Plaintiff establishes

liquidated damages at 20%, as a#dted in the audit. (Trugtgreement at 18, Art. VII, 8 5.)

" The Court’s calculations are as follows:

Principal Balanceg(Total principal plus| 6621(a)(2) interest | Interest
previous years’ interest) rate accrued
Jul 1 - Dec $1132.41 $1132.41 4.00% $45.30
31, 2009
Jan 1 - Dec $2903.59 $4081.30 4.00%  $163.25
31, 2010
TOTAL $4036.00 $208.55
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Thus, the Court finds Plaintiff’'s request iquidated damages sufficiently supported by
evidence, and awards Plaffitiquidated damages of 20% &4036.00 (the principal amount of
delinquent contributions), or $807.20.

b. Attorneys’ Fees and Costs
i. Attorneys’ Fees

Judge Mann found that Plaintiff is not er@dlto attorneys’ fees, based on Plaintiff's
failure to submit contemporaneous time records distinguish the time spent by counsel and by
a paralegal on this case, that would permitcth@t to assess the reasonableness of the fees.
(R&R at 18-19.) In the August 26, 2013 amenadedion, counsel for Plaintiff does not provide
additional detail as to the recied attorneys’ fees. Insteaunsel abandons her request for
attorneys’ fees. Because Plaintiff did not addrJudge Mann’s recommendation that attorneys’
fees be denied, in either its amended oroof July 2, 2013 or in its August 26, 2013 amended
motion, and the Court finds no ctearror in Judge Mann’s deniaf attorneys’ fees, the Court
adopts Judge Mann’s recommendatiad denies Plaintiff's application for attorneys’ fees with
prejudice.

ii. Costs

In her R&R, Judge Mann does not make ecHjr finding as to Rlintiff's requested
costs. Based on a review of the record, the Qs these costs to lbeasonable, and awards
Plaintiff $430 in costs SeeFinkel v. Universal Elec. CorpNo. 12-CV-2154, 2013 WL
4522594, at *18 (E.D.N.Y. Aug. 27, 2013) (awarding $433.06 in cdstsiel v. Triple A Grp.,
Inc., 708 F. Supp. 2d 277, 290-91 (E.D.N.Y1@p(awarding $818.53 in costdjasino v. A to
E, Inc, No. 09-CV-1651, 2010 WL 3780176, at *8 (ENDY. Sept. 3, 2010) (awarding $350 in
costs)report and recommendation adopiééb. 09-CV-1651, 2010 WL 3780973 (E.D.N.Y.
Sept. 21, 2010).

13



1. Conclusion
The Court grants Plaintiff’'s motion fordefault judgment a® liability against
Defendant Prestige Restoratiand Maintenance. The Courtagts Plaintiff's request for
damages as follows: $4036.00 in unpaid princigdinquent contributions; $208.55 in interest,
and $807.20 in liquidated damages, for a totdl5if51.75. The Court furthawards Plaintiff
$430 in court costs, and denkkintiff's request for attorney fees, with prejudice.
SOORDERED:
s/IMKB

MARGO K. BRODIE
United States District Judge

Dated: November 26, 2013
Brooklyn, New York
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